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Introduction 


This study has three main purposes. The first is to clarify the processes by 
which hadiths on a given legal topic were formed and developed by analyzing 
their isnads and matns and by comparing them with expositions of positive 
law in early figh manuals such as those attributed to Muhammad b. al-Hasan 
al-Shaybani (d. 189/804-5), Sannin b. Sa‘id (d. 240/854), and Muhammad 
b. Idris al-Shafil (d. 204/820). Secondly, it seeks to explain why many legal 
hadiths exist in multiple variants and to detect the perception of traditionists 
about the revision of hadiths. This purpose is closely related to the first. The 
third purpose is to propose a methodology to estimate the extent to which tra- 
ditionists accepted hadiths on a particular topic. In this section, I will explain 
the first and the second purposes (I will dedicate Chapter 1 to explain the third 
purpose). 

The method I hope to employ in pursuit of the first of these aims—namely, 
comparison of hadiths with discussions in positive law on the same legal topic 
to reconstruct their development—presupposes that legal hadiths were in 
general responsive to changes in positive doctrine over time. It is not, however, 
self-evident that this was in fact the case. The question of the responsiveness 
or otherwise of hadith to developments in positive law is closely related to the 
existence of variants, and I propose to proceed by first presenting the views of 
some modern researchers concerning this latter phenomenon. 

In classical usage, the term ‘hadith’ refers to “an account of what the Prophet 
said or did, or of his tacit approval of something said or done in his presence.”! 
The main body of a hadith, its matn, is considered the record of the sayings 
or actions of the Prophet, although in its extant form it must in many cases 
be presumed to be more or less different from the original matn, i.e., as it was 
when first put into circulation. 

This definition raises, however, a simple question: if this definition was ac- 
cepted by traditionists from the outset, why does it not seldom happen that 
there are many variants for a given hadith? This question may sound absurd, 
for we take it granted that traditions can have many variants in any culture. 
Indeed, the existence of variants for a hadith can be explained, for example, 


1 J. Robson, “Hadith,” in Encyclopaedia of Islam, 2nd edition. But the term ‘hadith’ may also be 
used to denote an account of the actions or sayings of his Companions. In this study, I used 
“athar’ to refer to an account of actions or sayings of his Companions and the Successors. 
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as follows: suppose that a report about the sayings or actions of the Prophet— 
e.g., the report that the Prophet broke the fast while traveling—was known in 
various regions, whether or not this report was recognized as “a hadith.” Then 
some persons—say traditionists—active in a region or regions formulated 
it by adding some information (e.g., about the date on which this event took 
place) and/or an isndd, and related it to his pupils. We can call their narratives 
hadiths. The matn and the isnad of these hadiths may have differed from one 
hadith to another. 

What about the reformulation after a hadith was put into circulation in this 
way? Some modern researchers write that generally speaking the wording of 
hadiths underwent only minor changes once they were put into circulation 
although they differ as to the date on which hadiths were first put into circu- 
lation. Having cited some examples of hadith whose matns are substantially 
similar notwithstanding some differences in wording and content, Robson 
writes, “Where we can follow items of tradition from a fairly early date, we 
often find that they remain remarkably true to their early form, for a change of 
wording is of no great importance when the meaning is not altered.’* Juynboll 
writes: 


In the main, the common link is responsible for the strand from himself 
to the Prophet as well as for the (protoversion of the) matn, while it ap- 
pears that modified versions of that matn, i.e. with or without additional 
abbreviations or embellishments, can be safely attributed to various pcls 
when the different wordings of the tradition showing up in the different 
collections are carefully placed side by side and compared.? 


Motzki, on the other hand, pushes back the presumptive origins of a given 
hadith by at least a generation, arguing that, in the absence of positive evi- 
dence to the contrary, the common link should be seen not as the originator of 
the matn but its transmitter (possibly, but not necessarily, its first transmitter): 


The idea that most common links from the tabi‘tin generation onwards 
were collectors, not fabricators, has consequences for the dating of their 
traditions. Then, the time of the common link’s activity as a scholar is, 
in many cases, not the terminus post quem his traditions have existed (as 
Schacht and Juynboll claimed), but the terminus ante quem. We are en- 
titled to assume that the common link received the tradition—at least 


2 Robson, “The Jsnad in Muslim Tradition,” 25. 
3 Juynboll, “Nafis” Der Islam 70 (1993), 212; in Shah (ed.), Hadith, 189. 
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the gist of it—from the individual(s) he gives as his informant(s) as long 
as indications are lacking to the contrary. The informant of the common 
link is crucial to the dating of the tradition, not the common link himself.* 


Having investigated the formation of a hadith concerning the zakat al-fitr, 
Motzki considers the possible causes of discrepancies between its textual vari- 
ants. His starting point is the assumption that the hadith was transmitted by 
“the specific method of transfer used at the beginning of the second AH or 
eighth CE century which combines both written and oral transmission in a 
seminar-like setting,”> He writes: 


For instance, these transmitters may not have passed on the wording 
of the text received from their source Nafi‘ word-for-word. This may be 
because they did not write it down immediately or because they had to 
quote from memory. They may have felt justified in using synonyms or 
expanding the text. Finally, they may have reduced the text to a single 
issue in order to answer a specific question. All this could explain the 
variations amongst the several bundles of text.® 


Jonathan Brown's explanation for textual variation—namely, that it stems 
from “The practice of transmitting the general meanings of a hadith (al-riwaya 
bi-l-ma‘na)’ which was “widely accepted among hadith transmitters of the 
second/eighth and third/ninth centuries”’—is similar, but he pushes back 
the presumptive origins of hadiths still further than Motzki, arguing that the 
“basis of a hadith was the theoretical urtext of the report as narrated from the 
Prophet, although in its various narrations it could manifest itself in many 
permutations.”® Ulrike Mitter, too, sees explanation for textual variation in the 
distinction between literal and non-literal forms of transmission. She writes 
that “Nearly identical mutun are normal from the second half of the second 
century onwards,” while “in the first century, the versions usually differ consid- 
erably from each other because of still unfixed transmission method and the 
lacking need for literal transmission.’ 

These researchers seem to presuppose that once put into circulation hadiths 
were, as a rule, transmitted with sincere intent—that is, with the intention to 


Motzki, “Dating Muslim Traditions,” 240-241. 
Motzki, “Whither Hadith Studies?,” 119. 
Motzki, “Whither Hadith Studies?,’ 120; cf. idem, “The Prophet and the Debtors,” 143. 
Brown, “Did the Prophet say it or not?” 237. 
Brown, “Did the Prophet say it or not?” 237. 
Mitter, “The Origin and Development of the Islamic Patronate,” 77. 
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convey faithfully its meaning and/or its very wording—without excluding the 
possibility of fabrication or deliberate alteration of matns or isndds.!° Leaving 
aside the case of fabrication or deliberate alteration, the standard explanation 
of the process by which an originally singular hadith came to exist in multiple 
variants would be as follows in accord with this presupposition (see Diagram 1.1): 
Let us suppose that T, (= the common link) related the original hadith to his 
four disciples (T,-Tg), each of whom related in turn a variant of it (hadiths 
[1.v1]—[1.v6]). These variants in the hands of their recipients (T,—Tg) then gave 
rise to still other variants, presumably yet more different from the version orig- 
inally related by T,. Thus the number of variants accelerated exponentially. 
But later transmitters or collectors of this hadith may have deemed some of 
these variants to be inauthentic, with the result that hadiths [1.v5] and [1.v6] 
are not extant, while other variants (hadiths [1.v1]—[1.v4]) were eventually re- 
corded by the collectors (or compilers) C,—C, in hadith collections (dot lines 
in Diagram 1.1 mean that the isndds between T,, and C,, Tg and C, etc. include 
intermediary transmitters). Al-Bukhari reportedly collected more than 600,000 
hadiths and selected, according to the estimation of Ibn Hajar al-‘Asqalani, 
only 7,275 hadiths with full isnad and 2,602 hadiths excluding repeats." That 
is, al-Bukhari deemed authentic only a little more than 1.2% of hadiths that 
he had collected. But a traditionist less rigorous than al-Bukhan, such as Ibn 
Hanbal and al-Tabarani, might have selected 5 or 10% of the total number of 
hadiths at his disposal. As scores of hadith collections are extant and differ- 
ent traditionists selected hadith according to different criteria, it is no wonder 
that they record many variants for a given hadith. Moreover, it is by no means 
surprising that a collector of hadith should often choose to include multiple 
variants of a hadith in his hadith collection, if he lacked the means to decide 
which of several variants was likely to be authentic. 

Other researchers see deliberate change as being significant in the reformu- 
lation of hadith. After mentioning natural and unintentional change accompa- 
nying oral transmission and due to different motivations of traditionists while 
they are faithful to the meaning of hadiths that they transmit as the reasons of 
the textual variation, Andreas Gorke writes: 


A third kind of change would be the deliberate change of the meaning— 
or the isnad—to make it sound better for the audience, make it fit a spe- 
cial situation, etc. Finally, a tradition may be completely reworked to 
change the meaning and give the opposite sense, counter ahadith can 


10 — Cf. Gorke, “Eschatology,” 182. 
11 ~~ Melchert, Encylopaedia of Islam, Three, s.v. “al-Bukhari.” 
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DIAGRAM I.1 _ Process by which an originally singular hadith came to 
exist in multiple variants 


be invented, duplicate traditions can be produced with completely new 
asantd.'2 


In another article, having analyzed several variants of a hadith related to the 
discussion of whether it is permitted for those who are in the state of ihram to 
eat game and those of a hadith concerning the amputation of a female theft, 
he writes: 


We have seen that traditions in the course of transmission were subject 
to change: the circumstances of transmission and the different interests 
of the transmitters involved shaped them and led to the emergence of 
numerous variants of a tradition. 


Based on his analysis of the former hadith, he also points out the possibility 
that a legal hadith was later connected to a historical context to enable the 


12 Cf. Gorke, “Eschatology,” 182. 
13 Gérke, “Relationship,” 380. 
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scholars who adopted the norm underlying this hadith to substantiate their 
claim by presenting this hadith as abrogating another hadith inspired by the 
opposite norm.'* 

Pavel Pavlovitch too refers to the reformulation of matns inspired by the 
doctrinal change. He writes about the reformulation of matns: 


The conceptual elaboration of a matn usually points to a later stage 
in the development of a tradition. Necessitated by the requirements of 
the developing legal system and changing historical circumstances, such 
elaboration may at times obscure the original tradition beyond recogni- 
tion and blur its initial disseminator. This does not mean, however, that 
authors like Malik b. Anas, ‘Abd al-Razzaq and Ibn Abi Shayba were nec- 
essarily engaged in the large-scale fabrication of traditions. Rather, they 
sought to refine the already existing narrative material and bring it into 
conformity with stricter juristic requirements. It is conceivable that some 
of the improved traditions were supported by altered isnads, making it 
difficult to distinguish earlier variants from later compound matns and 
modified isnads.® 


The present study is inspired by an idea similar to that of Gorke and Pavlovitch, 
that is, the change in positive law was one of the causes that produced many 
variants in many legal hadiths. As regards the presupposition of some modern 
researchers—namely that generally speaking hadith once put into circulation 
underwent only minor changes of wording—, I am skeptical for two reasons. 
First, as will be shown, while many groups of hadiths comprise hadiths whose 
matns differ considerably from one another, there are also a number of groups 
of hadiths that comprise hadiths that display hardly any textual variety. If 
there was a general tendency among traditionists to non-literal transmission, 
it must be explained why some groups of hadiths are so homogeneous in their 
wording. This disparity may be due to a difference of dating—for instance, the 
earlier a hadith was put into circulation, the more diverse the matns of its vari- 
ants were likely to be. But this would need to be demonstrated. 

Secondly, and most importantly, differences in wording between the vari- 
ants of a hadith correlate, in many cases, to differences between the ideas or 
legal rules underlying them (as will also be shown throughout this study). The 
obvious inference is that transmitters often changed the wording of hadiths 


14 Gérke, “Relationship,” 387. 
15 Pavlovitch, “The Stoning,’ u. 
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DIAGRAM 1.2 A variation of Diagram 1.1 


so as to make them express ideas or rules that were different from those ex- 
pressed by the hadiths as they had come down to them. In such cases, how 
should we interpret textual variety? To answer this question, let us consider 
Diagram 1.2, a variation on Diagram 1.1, in which Tg et al. appear in the isnad 
of variant [2.b], whose maztn is similar to that of variants [2.a1]—[2.a3] but is 
inspired by a different rule. 

This diagram represents the isnads of a group of hadiths concerning the 
marriage of an ayyim,}§ which will be examined in Chapter 5. According to one 
of the hadiths belonging to this group, the Prophet stated, “An ayyim is more en- 
titled to herself than her guardian. A virgin must be asked for mandate (al-bikr 
tusta’maru ft nafsiha), her permission being her silence.” This is the matn of 
the hadith (corresponding to hadith [2.a3] in Diagram 1.2) that Malik (T.,) re- 
ceived from his teacher ‘Abd Allah b. al-Fad] (T,), and some pupils of Malik 
received this matn from him. But some of them and other pupils of his (Tg et 
al.) appear in the isnads of a variant of this hadith (ie., [2.b] in Diagram 1.2), 
according to which the Prophet stated, “An ayyim is more entitled to herself 


16 An absolute definition of the term “ayyim’ is impossible; its meaning changed over time. 
In this case, it means a previously married woman or a non-virgin. 
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than her guardian. A virgin must be asked for permission (al-bikr tusta’dhanu 

finafsiha), her permission being her silence.’ The difference of the two variants 
is that in hadith [2.a3] “tusta’maru” is used while in hadith [2.b] “tustadhanw’” 
is used. The difference consists only in one word, but the replacement of one 
word can bring about a difference in their juristic meaning, as will be shown. 

It is noteworthy that Malik and some pupils of his transmitted the both 
variants. This gives us the impression that they did not perceive hadith as a 
fixed text, but as one susceptible to change. This is not to say that they thought 
that they were authorized to change the hadith that they received from their 
teacher to bring it into line with their own opinion, but that they believed that 
they could do so if there emerged some independent reason to suppose that 
their original transmissions had been or might have been mistaken. 

To take an additional example from Chapter 5, I will analyze three groups of 
hadiths whose original intent was that a woman who has previously married 
cannot be married off against her will, whether she is or not virgin. But the 
Medinan jurist and traditionist Yahya b. Sa‘id (d. 143/760-1) or some disciples 
of his among others added the clause that she was a non-virgin in accordance 
with the opinion which became predominant in Medina and was eventually 
adopted by Malik b. Anas. In this case, we may say that Yahya or his disciples 
fabricated a hadith, but it appears that they thought that they reformulated 
the matn that they had received from their predecessors to make it explicitly 
express the sunna, which they believed had been implied in the original matn. 
My hypothesis is that scenarios such as this were primarily what gave rise to 
the textual diversification of hadiths after they were put into circulation. 

To verify this hypothesis, one must first determine whether such cases are 
the rule rather than the exception. If in the majority of cases we find that the 
transmitters after the generation of those who received the original matn from 
the common link and their subsequent transmitters did not introduce changes 
into hadiths that affected their legal implications, the existence of variants can 
be explained by errors in the course of transmission or by the fact that the tra- 
ditionists felt it sufficient to transmit the meaning of hadiths without scrupu- 
lously preserving their wording. If, alternatively, we find that in many instances 
changes to matns correlate to changes in legal doctrine, the existence of vari- 
ants is more plausibly explained by intentional alteration of their meaning. 
The evidence I present in this study shows the latter to be the case. 

As noted, Pavlovitch asserts that “The conceptual elaboration of a matn usu- 
ally points to a later stage in the development of a tradition ... authors like 
Malik b. Anas, ‘Abd al-Razzag and Ibn Abi Shayba were necessarily engaged 
in the large-scale fabrication of traditions. Rather, they sought to refine the 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INTRODUCTION 9 


already existing narrative material and bring it into conformity with stricter 
juristic requirements.”!” My hypothesis goes a step further to claim that the 
reformulation of matns inspired by the doctrinal change was a universal phe- 
nomenon that could have occurred at every stage of transmission and some- 
times in a radical way. 

Before concluding this section, I would like to refer to an opinion about 
the textual variation in hadith. In 2017, I submitted a manuscript that was once 
intended to be part of this book in consideration for a Japanese journal spe- 
cialized in the Middle Eastern studies. It was inspired by the same idea as this 
book. But one of the reviewers dismissed, among others, the very idea that 
transmitters reformulated hadiths. He/she commented that the disagreement 
of jurists regarding a particular topic is due to the difference of hadiths or vari- 
ants of a hadith pertaining to that topic on which they relied, implying that 
hadiths were not reformulated in response to doctrinal changes, but generally 
hadiths as recorded in hadith collections existed in multiple variants from the 
outset, that is, when they were narrated by Companions or, less frequently, by 
Successors. 

It is difficult to refute this comment with certainty. However, I am inclined 
to the view that hadiths were reformulated by transmitters because it enables 
us to explain reasonably various phenomena. For example, hadith [4-3] (see 
Chapter 4) comprises as many as 20 variants by my counts, which refer to a 
single event involving the Companion Kab b. ‘Ujra, classified according to the 
legal doctrines behind them and the place or occasion on which the event re- 
lated in it took place. It appears to me more reasonable to assume that sub- 
sequent transmitters reformulated the report(s) narrated by Ka‘b to produce 
many variants than to assume that he narrated all or most of these variants to 
his pupils. Indeed, it is plausible that Ka‘b himself narrated different versions 
on different occasions, but it is difficult to explain the textual variation of this 
hadith to such an extent. 


In the previous section, I discussed the question of whether or not legal hadiths 
were responsive to doctrinal change. On the assumption that they were, 
how might we date them? I adopt in this study the isnad-cum-matn analysis 


17 Pavlovitch, “The Stoning,’ 11. 
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developed and applied by Schoeler and Motzki.!* The latter summarizes the 
steps taken in this method as follows: 


1) All the variants of a tradition which can be found are compiled. 2) A 
bundle of all isnad variants are composed in form of a diagram in order to 
document the transmission process as it is reflected by the transmission 
lines and to detect partial common link and a common link.... 3) Whether 
the common link can be considered really as the collector or professional 
disseminator has to be checked by a matn analysis. It consists in com- 
piling the texts belonging to the different transmission lines in order to 
make possible a synoptic comparison of one to the other. 4) Groups of 
matn variants and groups of isnad variants are to be compared to check 
whether there is a correlation or not. 5) If a correlation exists, then con- 
clusions can be drawn regarding the original matn transmitted by the 
common link and the one responsible for whatever changes have oc- 
curred in the course of the transmission after the common link.19 


In this study I begin by analyzing hadiths in accordance with these guidelines. 
But we must exercise caution in applying this method by taking into account 
the following two caveats. 

First, we should bear in mind that a hadith often lends itself to different 
interpretations. For example, al-Shafil discusses with his opponent a hadith 
concerning the right of pre-emption (shuf‘a). According to this hadith, the 
Companion Abt Rafi‘ possessed a house in someone’s yard, and offered to sell 
it to the latter for 400 (dinars), saying, “I was offered 800 (dinars) for this house. 
But I heard the Messenger of God saying, ‘The neighbor is more entitled to 
his right of pre-emption.’2° Taken literally, this hadith expresses the rule that 
the owner of a house situated in a yard must offer it for sale to the owner of 
another house in the same yard before selling it to a third party. This might 
have been actually the original meaning of this hadith, but al-Shafii interprets 


18 For the survey of methods of analyzing hadith, see Berg, Development of Exegesis, 6-64; 
Motzki, The Origins of Islamic Jurisprudence, 1-49; idem, “Dating Muslim Traditions,” 204— 
253; idem, “Whither Hadith Studies?”, 50-61. 

19 = Motzki, “Dating Muslim Tradition,” 251; cf. idem, “The Prophet and the debtors,” 146-147; 
Boekhoff-van der Voort, “The Raid of the Hudhayl,” 306-307. The concept of common link 
was introduced at first by Schacht and elaborated by Juynboll, who defines it as “the trans- 
mitter at whose level the bundle, which started with the Prophet and the single strand 
via a Companion to one or two Successors, is transformed, i.e. by fanning out.’ Juynboll, 
“Early Islamic Society,” 155. 

20 = Shafi‘, Ikhtilaf; 159. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INTRODUCTION 11 


it to mean that Abu Rafi‘ offered the sale not in deference to the rule but vol- 
untarily, because he is of the opinion that the right of pre-emption is estab- 
lished only after the object to which it is attached has been sold to a third party, 
as Sunnis unanimously hold. We will encounter many instances in which the 
same hadith is interpreted in different ways. 

The second caveat concerns the isnad. Diagram 1.3 shows that all the hadiths 
belonging to hadith group [3] whose isnads include T, (hadiths [3.YM1]- 
[3-YM3]) have elements Y and M in common, whereas of the three hadiths 
whose isndds include Tg (hadiths [3.Y1], [3.Y2], and [3.YM4]) only hadith 
[3-YM4] contains the two elements. Such a phenomenon is the rule rather 
than the exception, as we will see. The reasons for this phenomenon are vari- 
ous. Suffice it to mention here only one case. One of the transmitters of hadith 
[3-YM4] (e.g., Tg, who received hadith [3.Y] from his teacher Tg) received from 
another informant (X) a report or hadith containing element M (e.g., the place 
where the event related in hadith [3.Y] took place) and inserted it into hadith 
[3.Y ] to form hadith [3.YM4]. In general, if a traditionist in some way combines 
a hadith he heard from one of his teachers with another hadith or interpolates 
information that he got elsewhere to make a third hadith, the rule is that he 
mentions only one of them in the isnad. That is, the isnad represents only part 


of the actual course of transmission. 


[3.YMi] C [3-YM2] C, [3-¥1]C, [3Y2]C; [3.YM4]C, 
_ * [3-YM3] C, * * , 
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DIAGRAM 1.3 __ Process by which an element is inserted in a hadith 
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The above remarks suggest that if we trace the process by which the wording 
of a hadith evolved with the aid of the isnad-cum-matn analysis, the process so 
recovered will not necessarily correspond with that of the development of the 
doctrine it seeks to articulate. In other words, even if isnads reflect at least part 
of the actual course of transmission, it is difficult to trace on that basis the doc- 
trinal development which underlies the change in the wording of the hadith. 
Even so, I will demonstrate that the isnad-cum-matn analysis is efficient when 
used comparatively with the expositions of positive law available in early legal 
sources such as the works of al-Shaybani and the Mudawwana of Sahnin. 


This book comprises seven chapters (2 to 8) which discuss matters ranging 
from the rules concerning water used for ablution to those concerning the 
proof of facts in a qadi court. The methodological assumptions of this study 
require that the evidence examined meet certain criteria. First, they require 
that a large number of hadiths be available on a given legal topic. As will be 
explained in Chapter 1, I attach importance to the number of hadiths available 
in determining how widely they were accepted by traditionists. Accordingly, 
I focus on legal issues for which a large number of hadiths exist (the number 
of hadiths examined in each chapter ranges from 97 to 473). Secondly, there 
must be several groups of hadith available and these must comprise hadiths 
that express a range of legal opinions. Thirdly, we must have access to the legal 
opinions of a number of jurists active in the first or second centuries AH in 
order that there be grounds for comparison with those expressed or implied in 
the hadiths considered. 

In fact, there is no shortage of legal issues for which evidence exists that 
meets these criteria. Many hadith collections record hundreds, thousands, 
even tens of thousands hadiths, and there are a large number of groups of 
hadith comprising hadiths that express different or contradictory legal opin- 
ions. The opinions of jurists in the formative period of Islamic law are more 
or less amply documented in the Musannafs of ‘Abd al-Razzaq al-San‘ani and 
Ibn Abi Shayba as well as in the legal manuals of the Sunni schools of law. But 
for the additional labor involved, it would not have been difficult to double 
the number of topics addressed in this book. I chose, however, three topics 
concerning the acts of ritual worship (‘tbadat)—.e., ablution, fasting, and pil- 
grimage—, and four topics—the family law, the contract law, the criminal law 
(but not exclusively), and the procedural law respectively, which are classified 
as the dealings of civil matters (mu‘amalat). 
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I begin each chapter usually with an exposition of the legal doctrines con- 
cerning the subject under consideration. I then analyze several groups of 
hadith pertaining to that subject by employing the methods described above 
and attempt in particular to identify correspondences between the content 
of the hadiths and the positive rules promulgated elsewhere in the sources. 
Finally, I synthesize my analyses of these hadiths to reconstruct the processes 
of their formation and estimate the extent to which traditionists accepted 
each group of hadith by applying the method explained in Chapter 1. 

Before proceeding, let us explain the system of labeling of hadith used in this 
study. In each of Chapters 2 to 8 of this book, I divide most of the hadiths con- 
sidered into groups of hadiths concerning the same topic which are presumed 
to have stemmed from the same source because they have a narrator and usu- 
ally the earliest transmitters in common. These groups I label as hadith [2-1], 
hadith [5-4], etc., where “2” and “5” are the number of the chapter in which they 
are examined. I write “hadith” in italics to refer to a group of hadiths, rather 
than to individual hadiths that are recorded in hadith collections. 

In most cases, hadiths belonging to the same group are divided into several 
sub-groups according to their content and are labeled according to the ele- 
ments they comprise. To take an example from Chapter 8, a hadith related to 
a dispute between Imrw al-Qays and a man from Hadramawt reads as follows: 


There was a dispute between Imrw’ al-Qays and a man from Hadramawt. 
[T] They brought the case (irtafa‘a@) to the Messenger of God. [B] He 
said to the Hadrami, “Your evidence, otherwise his oath.” He said, “O 
Messenger of God! If he takes an oath, my land will be lost.” [F] The 
Messenger of God said, “Whoever took a false oath to grab property of his 
brother will meet God while God is angry with him.” Imrw’ al-Qays said, 
“O Messenger of God! What is given to the one who gives it up knowing 
that it belongs to him?” He said, “Paradise.” He said, “Then I witness that 
I have given it up.’2! 


This hadith is labeled hadith [8-1.TBF3] in accordance with the following rules. 
First, “8-“ means that this hadith is examined in Chapter 8, as noted. Secondly, 
‘7” after “8-” denotes that it belongs to Group 1, which comprises nine hadiths 
having different isnads and usually different matns. Thirdly, “T,” “B,” and “F” 
means the elements constitutive of this hadith. “T” means that the two liti- 
gants brought the case before the Prophet; “B” means that the Prophet asked 


one of the litigants to produce evidence or asked him if he had it; “F” means 
21 Nasa’l, Sunan, 3:486, no. 5996. 
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that the Prophet said, “Whoever took ...” Finally, “3” is added to distinguish 
it from other variants that contain these elements in common.?? The mean- 
ing of each element is found in the section called “Elements of matn” in each 
Chapter, where the quotation marks refer to a statement or a phrase in it of 
someone other than the narrator (mostly the Prophet). All the hadiths labeled 
in this way are found represented in the diagrams at the end of each chapter, 
but there the number of chapter and the number of the group is omitted for 
the lack of space, so that hadith [8-1.TBF3] is labeled as [TBF3] in Diagram 8.1 
(the number of a particular diagram is the same as the first part [i.e., before the 
period] of the label of hadiths that appear in that diagram).?3 

Let us make some remarks. First, in many places, hadith (in italic) may also 
refer to an unspecified hadith that has certain elements. For example, suppose 
that two hadiths, [1-1.A1] and [1-1.A2], are recorded in hadith collections with 
the isndds T,-T,-T,—-the narrator and T,-T,—T,—the narrator, respectively. Even 
if the wording of the two hadiths is the same, we cannot reconstruct with cer- 
tainty the matn of hadith that T, related to T, and T,,, for we cannot exclude the 
possibility that T, and/or T, reformulated the matn received. The same is true 
of the matn that T, received from T,, etc. In such a case, I write, for example, 
that “T, seems to have transmitted hadith [1-1.A] to T, and T,.” Likewise, if a 
transmitter is presumed to have transmitted a hadith that has element B, we 
can label this hadith, which is not recorded in any hadith collection, as hadith 
[1-1.B]. Second, elements included in every hadith belonging to the same 
hadith are usually omitted in the labelling of hadith for the sake of simplic- 
ity. Third, a number of isolated hadiths or athars are not labeled in this way. 
They are labeled as [1-X1], [1-X2], ..., [8-X6], constituted by the number of the 
chapter in which they are cited, followed by “-X” and the order in which they 
are cited in each chapter. 


22 Note that if the same matn was transmitted by different isndds, I regard them as distinct 
hadiths. This is the way medieval traditionists counted hadiths. Azami, Studies, 302. 

23 The name of each transmitter is usually followed by the name of the place where he 
was born or active. The following is the list of the abbreviation of the local names: Al = 
Alexandria; As = Ashkelon; B = Basra; Bal = Balkh; Bg = Baghdad; D = Damascus; E = Egypt; 
Had = Hadathan; Ham = Hamadan; Har = Harran; Hi = Homs; Is = Isfahan; Jur = Gorgan; 
K = Kufa; Kh = Khurasan; M = Medina; Mar = Marw; Mas = Mopsuestia; Mo = Mosul; N = 
Nishapur; Q = Cordoba; Ram = Ramla; Raq = Raqqa; S = Syria; U = Mecca (i.e., Umm al- 
Qura); W = Wasit; Y = Yemen; Yam = Yamama. 
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CHAPTER 1 


Statistical Analysis of Isnads 


In this chapter, I propose a methodology to assess the extent to which tra- 
ditionists accept a particular hadith or hadiths. The idea underlying this is 
simple. Suppose, on the one hand, that a hadith was transmitted by many 
isnads, which branch out at every stage of transmission, and that it eventu- 
ally comprises 80 hadiths recorded in hadith collections; on the other hand, 
is another hadith that was transmitted by a single isnad, to be recorded only 
in one version in a hadith collection. We can safely conclude that the former 
hadith was accepted by traditionists whereas the latter was not, partly because 
traditionists in general accepted the idea underlying the former but not 
the idea underlying the latter. Moreover, if a hadith comprises a sufficiently 
large number of hadiths, it may be possible to trace the change in its accept- 
ability over time. The methodology that I propose is to compare the change 
over time in the number (A, to be explained in Section 4) of transmitters en- 
gaged in the transmission of a particular hadith or some hadiths combined 
who died during a particular period (n) or the number of hadiths transmitted 
by them with “the standard pattern” (to be explained in Section 4). 

Before explaining my methodology, it is necessary to determine the number 
of hadiths narrated by narrators or received by transmitters who died during 
a period (this is distinguished from the number of hadiths recorded in hadith 
collections). For example, the Companion ‘Ubada b. al-Samit (d. 34/654—5) nar- 
rated hadith [6-15] (on the prohibition of riba, to be examined in Chapter 6). 
Three transmitters (Sufyan al-Thawri, Hammam b. Yahya, and Wuhayb b. 
Khalid) who died between 161 and 170 appear in the isndds of various hadiths 
belonging to hadith [6-15]. Sufyan appears in the isndds of hadiths [6-15.MPN1], 
[6-15.P1], [6-15.PN2]—[6-15.PN7], [6-15.YP1], [6-15.YPNi]—[6-15.YPN8] (received 
from Khalid al-Hadhdh@ et al. and transmitted to Waki‘ b. al-Jarrah et al.). 
Hammam appears in the isnads of hadiths [6-15.P6] (received from Qatada 
and transmitted to ‘Abd al-Samd b. ‘Abd al-Warith) and [6-15.PNi2]-[6-15. 
PN20] (received from Qatada et al. and transmitted to Hisham b. ‘Ali et al.). 
Wuhayb appears in the isnad of hadith [6-15.PN21] (received from Ayyub al- 
Sakhtiyani and transmitted to Mu‘alla b. Asad). In such a case, I consider that 
three hadiths belonging to hadith [6-15] were received by transmitters who 
died during this period. In other words, I suppose that one transmitter received 
one hadith belonging to one hadith from his teacher(s), whatever the number 
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of hadiths (i.e., as recorded in hadith collections) belonging to a hadith whose 
isnads include them may have been. 

I will follow the same procedure with regard to all the hadiths belonging to 
one of hadith [2-1], hadith [2-2], ... hadith [8-7]. I adopt this way of counting 
hadiths for a technical reason. In the aforementioned examples of Hammam, 
it is difficult to determine whether the version that he received from Qatada 
was hadith [6-15.P] or hadith [6-15.PN], or another hadith altogether. Generally 
speaking, it is impossible to determine with certainty the matn that a trans- 
mitter received from his teacher and passed on to his pupils. All that we see in 
hadith collections is the final form(s) of hadith, which has most probably been 
revised more than once. Thus, if transmitter T,, who died during a particular 
period, appears in the isnads of one or more hadiths belonging to hadiths [1-4], 
[3-5], and [6-13], I consider that T, received three hadiths in total. If, by the 
same calculation, T,, who died during the same period, received two hadiths, 
T3, who died during the same period, received 20 hadiths and so on, the total 
of the number of hadiths that T,, T,,...., T, received from their teachers is the 
number of hadiths that transmitters who died during that particular period 
received. 

There are over 1,700 narrators and transmitters who appear in the isndds of 
the 2,018 hadiths belonging to these hadiths. Among these, the date of death 
is known for about 1,050 persons.! Graph 11 represents the change over time 
in the number of Aadiths narrated or received by those who died during a par- 
ticular period. The whole period (1-321 AH) is divided into 1-10, 11-20, 21-30, ..., 
301-10, and 3n-20, which are numbered as period 0, 1, ..., 31. 

The black bars represent the number of hadiths narrated by narrators or 
received by transmitters, and the grey bars represent the number of hadiths 
received by collectors. For example, al-Bukhari (d. 256/870) appears in the 
isnad of 19 hadiths? as their collector. These 19 hadiths are included in the grey 
bar for period 25, but not in the black bar. Malik and Ibn Hanbal among oth- 
ers, when they appear as collectors in the isndds of hadiths (i.e., in those re- 
corded in the Muwatta’ and the Musnad, respectively), are included in the grey 
bars. However, when they appear as intervening transmitters in the isnads of 
hadiths (i.e., hadiths recorded in other hadith collections), they are included 
in the black bars. Throughout this study, by “the number of hadiths received 
by the transmitters,’ I mean the number of hadiths received by intervening 
transmitters, that is, excluding hadiths received by collectors for the following 


1 The date of death is disputed for many narrators and transmitters. In these cases, I adopt the 
most widely accepted date or the one which is mentioned in the earliest source. 
2 Asa suggestion, he records 42 hadiths belonging to the 19 hadiths. 
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reason: one of the main purposes of this study is to assess the extent to which 
individual hadiths were accepted by traditionist. But the collectors have a cer- 
tain tendency to collect hadiths that contradict one another as long as they 
feel unable to decide which hadiths are inauthentic or not given preponder- 
ance. Therefore, it is apt not to include hadiths received by collectors when we 
examine the number of hadiths. Let us call the number of hadiths narrated or 
received by those who died during period n Hpy (1 = 0, 1, 2, ..., 31) hereafter. 
Hpn can be defined equally as the number of narrators or transmitters engaged 
in the transmission of hadiths [2-1|-[8-7] who died during period n, including 
repeats (ie., if a transmitter appears in the isnads of hadith [2-6] and hadith 
[6-8], he is counted twice). For example, there are 203 hadiths whose isnad 
includes a transmitter who died during period 19, or, in other words, 203 trans- 
mitters who died during period 19 are present in the isndds of hadiths consid- 
ered in this book. 

What attracts our attention in this graph is that H,, does not increase or 
decrease monotonically, but fluctuates repeatedly. For example, it rises rapidly 
from period 13 to period 15, followed by a decline in the next period. Such a 
zigzag pattern occurs many times in this graph. What is the mechanism un- 
derlying this pattern? As this pattern is formed based on the analysis of a large 
number of hadiths, it must be associated with the mode of transmission of 
hadith, rather than, among others, with the extent to which individual hadiths 
were accepted by traditionists. As will be demonstrated below, this pattern is 
the result of the superposition of three factors: the first is the difference be- 
tween the date of death of a transmitter (pupil) and that of his previous trans- 
mitter (teacher). Strictly, in most cases, the difference between their ages does 
not coincide with the difference between their dates of death, but we can sup- 
pose that they coincide on average. The second factor is the dissemination of 
hadith, or the growth in the number of teachers and/or that of hadiths that a 
teacher related to his pupils (and were eventually recorded in hadith collec- 
tions). The third factor is the compilation of hadiths. In the text that follows, 
I will analyze these factors. 


1 The First Factor: The Cyclic Fluctuation 


The first factor, ie., the difference (D, hereafter) between the dates of death 
of transmitters (pupils) who died during period n and those of their previous 


3 I will define Hy, as the number of transmitters to whom their teachers who died during pe- 
riod n passed on hadith (including repeats). To distinguish from it, I write the number of 
hadiths received by pupils who died during period n as Hyp. 
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GRAPH 1.2 Change over time in the difference (D,,) between the dates of death of pupils and 
those of their teachers on average 


transmitters (teachers), on average, suggests that there is a cycle in the increase 
and decrease of Hy». To illustrate this point, let us suppose that transmitters 
who died during period n received hadiths from their teachers who eventu- 
ally died forty years before them, on average. Then H,,,, will be close to Hy(n.4) 
(the number of hadiths received by traditionists who died during period n-4, 
ie., around 40 years ago), on the provisional supposition that on average, one 
teacher related one hadith to one pupil. 

I have supposed that D, is 40 years, but, in fact, it changed over time.* 
Graph 1.2, which represents the change over time in the difference (D,) be- 
tween the dates of death of pupils and those of their teachers, indicates that, 
for example, transmitters who died during period 17 (171-80) (45 persons in all) 
received hadiths from their teachers who died 41.6 years before them, on aver- 
age. It indicates also that the general trend is that D, increases with the lapse 
of time, but that it does not increase monotonically, but displays fluctuations 
many times during the whole periods. I will return to this point. 

Let us calculate the theoretical number (let it be called H*,,,) of hadiths 
received by transmitters who died during period n on the basis of that of the 


4 Incalculating D,, I take into consideration the difference between the age of the teacher and 
that of the pupil in each hadith. To take an example, if a teacher (A) transmitted five hadiths 
to a pupil (B) who died 40 years after A, while another teacher (C) transmitted one hadith to 
a pupil (D) who died 22 years after C, D,, is not 31 years, but 37 years. 
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preceding periods and the average of the years that separate their date of death 
and that of their teachers. On the provisional supposition that the total num- 
ber of hadiths does not change over time (in other words, one teacher passes 
on a hadith to one pupil, on average), if D,, is equal to 10(k+m), whereby k is a 
natural number and o<m<1, H™,,, (n211)is given by a recurrence formula ap- 
proximately as: 


Ayn = (1-m) A p(n-ksr) + MA pin-k) 


Graph 1.3 represents the change in H*,,, over time. 

H* yn does not coincide with H,,,, (the actual number) because the former 
does not take into consideration the second factor, that is the number of 
teacher and/or the number of hadiths that a teacher related to his pupils. It 
does, however, give an idea of one of the factors that determine the number 
of hadiths received during each period, and we will encounter this pattern in 
several places in this study. 

To return to Graph 1.2, which represents the change over time in D,, it is 
characterized by two phenomena that I would like to explain. First, the general 
trend is that D, rises with the lapse of time, as noted. Secondly, D,, displays, at 
the same time, repeated fluctuations almost during the whole periods, also as 
noted. In what follows, I try to explain the two phenomena. 


11 The First Phenomenon 

To explain the first phenomenon, let us classify teachers into seven classes 
(class [-15], class [16-25], class [26-35], ..., class [56-65], and class [66+]), ac- 
cording to the difference between their date of death and that of their pupils: 
class [-15] means the class of teachers who died 15 or fewer than 15 years be- 
fore their pupils who died during a particular period; class [16-25] means the 
class of the teachers who died 16 to 25 years before their pupils, who died dur- 
ing a particular period, and so on. Graph 1.4 represents the percentage of the 
hadiths received from each class of teachers during each period. For example, 
for period 14, there are 10 transmitters (Ibn Jurayj, Khalid al-Hadhdha’ etc.) 
who received 17 hadiths from teachers who died 36 to 45 years before them. As 
Hp14 (the number of hadiths that the transmitters who died during period 14 
received) is go, class [36-45] represents 19%. 

We can make some observations about this graph. First, class [26-35] rep- 
resents the highest percentage during periods 13-16 (131-170). Secondly, the 
percentage of class [-15], which was 30% during period 1 (11-20) and 18% 
during period 14 (141-50), became lower over time, being reduced mostly to 
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less than 5% after period 17 (171-80). Thirdly, during periods 19-23 (191-240), 
classes [36—45] and [46-55] assume the first and the second places. Fourthly, 
during periods 24—25 (241-60) and 27-28 (271-90), classes [46-55] and [55-65 | 
assume the first and the second places. Fifthly, during periods 29-31 (291-320), 
class [65+] assumes the first place. 

We may infer that the principle of the making of isndd changed over time. 
As class [26-35] appears to represent, more often than not, the teachers with 
whom pupils studied most assiduously, the constitution of teachers during 
periods 12-16 seems to reflect the actual constitution. This is also why the per- 
centage of class [-15] is higher during early periods than during later periods. 
I will return to this point in the next subsection. 

During later periods, traditionists preferred to mention older teachers (rep- 
resented by classes [36—45] or [46-55], and subsequently [56-65] and even 
[65+]). Graph 1.4 indicates that from period 16 (161-70) to period 17 (171-80), 
the percentage of classes [-15] and [16—25] significantly decreases, while that of 
classes [36—45] and [46-55] increases also significantly. This corresponds to the 
rapid increase in D,, in the same periods, as indicated by Graph 1.2. Likewise, 
from period 20 to period 21 (201-20), the percentage of classes [46-55] and 
[56-65] increases significantly, which corresponds to the rapid increase in D, 
in the same periods, as indicated by Graph 1.2. 

According to Leonard Librande, the renowned hadith specialist al-Hakim 
al-Naysaburi considered the “closeness” (nuzil) of the last transmitter to the 
eminent source judged in the terms of the difference of the dates of death or 
the transmission of the intervening transmitters to be the criteria by which to 
determine which is the most preferable of hadiths whose isndds contain the 
same number of intervening transmitters.® It is certain that this is the primary 
reason for almost the constant rise in D,, from period 21 onwards. As for the 
rise from period 16 to period 17, however, I think that it was caused primarily by 
the change of the mode of transmission. I will explore this point in details in 
the next sub-section. 


1.2 The Second Phenomenon 

The second phenomenon, i.e., the repeated fluctuations in D,, in particular 
during periods 16-21, is hypothesized to be due to the mode of transmission 
that I name “the backward selection model” or “the backward selection sys- 
tem.” In what follows, I start with this system, and then examine other systems 
or models. 


5 Librande, “The Categories High and Low” Der Islam 55 (1978), 273-276; ibid., in Shah, Hadith, 
412-415. 
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1.2.1 “The Backward Selection Model” 

The repeated fluctuations in D, may be accounted for by the fact that, gener- 
ally, the difference between the date of death of a collector of hadith and those 
of their teachers on average (d,,, hereafter) is characteristically smaller than 
D,, For example, al-Bukhani (194—256/810—870) received hadiths from teachers 
(those who appear in the isnads of hadiths recorded in his Sahih as his sources) 
who died 28.5 years before him, on average. This is far smaller than D,, (= 53.5 
years) during period 25 (251-60), in which he died. The same is true of most of 
the collectors. Graph 1.5 represents d,,, of 21 collectors (each collector is repre- 
sented bym).® It can be seen that, as a rule, d,,, is smaller than D,, except in the 
cases of Malik b. Anas (d. 179/795), ‘Abd al-Razzaq al-San‘ani (d. 211/827), and 
Ibn Khuzayma (b. 223/837-8; d. 311/924).” 

It is hypothesized that, most typically, a transmitter (whether he was a col- 
lector or an intervening transmitter) determined his teacher’s teacher, i-e., the 
transmitter two places before him in the isnad of a given hadith recorded in 
hadith collections. To illustrate this hypothesis, it is assumed that al-Bukhari 
heard the same hadith from three teachers (T,, T,, and T,), who died 15, 30, 
and 45 years before him respectively, and that T,, T,, and T, received it from 
three teachers (Ty, Tz, Tig; Toy, T22, T23; T31, T32, T33), who died 15, 30, and 45 
years before them, respectively (see Diagram 1.1). As noted, al-Bukhart’s teach- 
ers died 28.2 years, on average, before him, whereas the teachers of his teachers 
died 45.1 years before them, on average. This suggests that the criterion that 
al-Bukhari applied, in his Sahih, to decide whom to mention as his teachers 
in the isnad of a hadith was different from that applied to decide his teachers’ 
teachers. The hypothesis is that al-Bukhari chose T, based on his personal ex- 
perience, e.g., because T, was the teacher with whom he studied most assidu- 
ously, or possibly he was impressed with T,’s personality, and chose T,, as the 
teacher of T, based on another criterion, when al-Bukhari compiled his Sahih. 


6 These 21 collectors are: Malik b. Anas (d. 179/795), Abu. Dawid al-Tayalisi (d. 203/819-20), ‘Abd 
al-Razzaq al-San‘@ni (d. 211/827), al-Humaydi (d. 219/834-5), Sa‘id b. Mansur (d. 227/842), Ibn 
Abi Shayba (d. 235/849), Ibn Rahawayh (d. 237/851-2), Ibn Hanbal (d. 241/855), al-Darimi 
(d. 255/869), al-Bukhari (d. 256/870), Muslim (d. 261/875), Ibn Maja (d. 273/886), Abu Dawud 
(d. 275/889), al-Tirmidhi (d. 279/892), al-Bazzar (d. 292/905), al-Nasa’i (d. 303/905), Abu 
Ya‘la (d. 307/919-20), Ibn al-Jartid (d. 307/919-20), al-Tabari (d. 310/923), Ibn Khuzayma 
(d. 311/924), and Abu ‘Awana (d. 316/928-9). 

7 These three collectors are exceptional possibly because they lived long. The date of birth of 
Malik is variously recorded as 90/708-9, 93/7u1-2, or 94/7123 and died in 179/795, i.e., at the 
age of 85-89, although Juynboll is skeptical of these records. Juynboll, “Nafis” 220-221; Idem, 
Encyclopedia of Canonical Hadith, 281-283. ‘Abd al-Razzaq was born in 126/743 and died in 
211/827 at the age of 85. Motzki, Origins, 62. Ibn Khuzayma was born in 223/837—-8 and died 
in 311/924 at the age of 89. Dhahabi, Siyar, 14:382. 
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GRAPH 1.5 The difference between the dates of death of 21 collectors and those of their 


teachers on average compared to D,, 


al-Bukhari 


DIAGRAM 1.1 Al-Bukhari received the same hadith from T,, T,, and 
T, who in turn received it from three teachers (T,,, 


Ty Tigi Toy Toa, Tog} Typ T32, Tg) respectively 
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Tas 


T. 


233 

DIAGRAM 1.2 Transmitter T, received the same hadith from T,,, T,,, and T,., each of 
whom mentioned three teachers (T1,, To: T2135 To» T222) T2233 Togv Tog0» 
T23) as his source 


As al-Bukhani reportedly collected more than 600,000 hadiths and selected, ac- 
cording to the estimation of Ibn Hajar al-‘Asqalani, only 7,275 hadiths with full 
isnad and 2,602 hadiths excluding repeats,® we can safely infer that the isnads 
recorded in his Sahih represent only a tiny part of those that he received from 
his teachers. 

I infer that T., followed a similar procedure when he passed on this hadith to 
al-Bukhari (see Diagram 1.2). Let us suppose that T, received this hadith from 
Tz, Tz2, and T,,, each of whom mentioned three teachers (T3),, Ta12, Tai33 Toon 
T2227 T2235 T2g1 T 232) T233) a8 his source, that is, he received it with nine different 
isnads. But when he passed on this hadith to al-Bukhani, he selected only some 
of these isndds (e.g., T.,-Tay1, T22-T35, and T,,-T,,), and al-Bukhari chose a 
single isnad among them. 

The model proposed is oversimplified (for example, it is not rare that al- 
Bukhari records more than one hadith with the same matn but different 
isnads), however, most typically, a transmitter (whether he was a collector or 
an intervening transmitter) decided his teacher’s teacher, who is mentioned in 
the isnad with which a hadith was eventually recorded in a hadith collection. 

If this model, which I name “the backward selection model” or “the back- 
ward selection system,” is correct, then the following question arises. What is 
the criterion on the basis of which transmitters decided their teacher's teacher 


8 Melchert, “Bukhari and his Sahih,” 435; Idem, Encylopaedia of Islam, Three, s.v. “al-Bukhari.’ 
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Nn4+5 Tris 
n+4 Tea 

n+3 Trg Uns 
n+2 Tree Unsg 

n+l T... Unis UU (n45)(n1) 
n T, Unss UW nsg)n UW gais)n 
ni Una UUW (neg)(na) WU neg)(nay) UU (ns 5)(n-) 
n-2 Un Winsey(n2) UU (negy(n2) WU (neg)(n-2) 

n-3 WU (nsy(n3) WU (ns2)(n-g) UU (ns 3)(n-3) 

n-4 Wins) UU nsry(ng) WU (ne 2)(n-4) 

n-5 UU n(n-s) UU (ns1)(n-5) 


n-6 UU jx(n-6) 

DIAGRAM 1.3 Transmitters who died during period x (labelled collectively T,.) received 
hadiths from their teachers (labelled collectively U,, who died two decades 
before T,,), who in turn had received hadiths from uu, ,.g), WUy(x-5), and 
UWUx(x-4)- By assuming the backward selection model, we can explain the 
repeated fluctuations in D,, (due to the difference between the date of death 
of Ux,2, on average, and that of uuy(.6), UU(x-5) and UUy(,-4), ON average). 


mentioned in the isnad of a hadith? It is hypothesized that they took into con- 
sideration, primarily, his reputation as a traditionist, and secondarily the dif- 
ference between the date of death of their teacher and their teacher's teacher 
to reduce the number of the intervening transmitters included in the isnad.° 

Presumably, the first criterion is related to the repeated fluctuations of D,, 
during periods 16-21 (161-220). As mentioned earlier, D, exhibits repeated 
increase and decrease during most of periods 9-31 (although the fluctuation 
seems to be cancelled by the general increase of D,,, from period 21 to period 22 
and from period 24 to period 25). Regarding period n, during which D,, is low, 
followed by period n+1, during which D,,,, is high, this pattern can be explained 
by assuming that a relatively large number of teachers’ teachers of transmitters 
(pupils) who died during period n are also included in the isndds of hadiths 
received by transmitters (pupils) who died during period n+1. 

To illustrate this, the following model is considered (see Diagram 13). 
Transmitters (labelled collectively T,,) who died during period n received a 
sufficiently large number of hadiths from their teachers (labelled collectively 


g Ibn al-Salah writes that “a small number of transmitters represents a small number of sourc- 
es of defectiveness and a large number of transmitters represents a large number of defec- 
tiveness.” Ibn al-Salah, Marfa, 256; ibid., tr. Dickinson, 183. 
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U,, [i-e., ustads n], who had received them from their teachers. The question 
is the process whereby transmitters belonging to T,, chose those whom they 
mentioned as their teachers’ teachers in hadiths that they passed on to their 
pupils or recorded in their hadith collections. Let us suppose, for the sake of 
simplicity, (i) that transmitters belonging to U,, died during period n-2 (i.e., two 
decades before T,,) on average, and (ii) that their teachers’ teachers mentioned 
in these hadiths (labelled collectively uu [i.e., ustadhs’ ustadhs n]) died during 
period n-6, period n-5, or period n-q (i.e., four, three, or two decades before 
Un), who are labelled uuy(n-¢), WUp(n-5), ANd UUp(y-4)- Generally, the teachers 
of teachers of transmitters who died during period x (x = n, nti, ...) is labelled 
WU y(x-6)) Wy (x-5)) ANd UUy(y-4)- 

Thus, if it is assumed that wuy(y-4) is larger in number (denoted in capitals, 
ie., as UUn(n-4)) than uuy(y-¢) and WUy(y-5), then, T,,,, who are supposed to 
have studied in almost the same environment as T,,, are likely to have selected 
a relatively large number of traditionists belonging to UUp(n_4) as their teach- 
ers’ teachers, for they are numerous and T, regarded them as reliable. This 
raises the number of transmitters belonging to UU(n41)(n-4), Which makes D,,, 
(the difference between the date of death of transmitters belonging to U,41, 
on average, and that of transmitters belonging to uu(n41)(n-5)) WW(n+1)(n-4)) OF 
WU (n+1)(n-3)) ON average) larger than D,, 5. 

Regarding transmitters belonging to T,,,., who died during period n+2, we 
can infer that their teachers U,,,. were probably too young to have met many 
of transmitters belonging to UUp(n-4): consequently, the percentage of hadiths 
received from transmitters belonging to UU(n42)(n-2), who died during period 
n-2, in relation to hadiths that T,,,,. received from U,,,., is relatively high, be- 
cause the number of transmitters belonging to WU (n+2)(n-4) ANd UU(y42)(n-g) iS 
relatively small. Thus, D, is smaller than D,,,. As for Dy, it will be larger than 
D, for the same reason as D,,., is larger than D,,... Likewise, D,,,. is smaller than 
Driv Dn+g is larger than Dy42, Driq is smaller than D,,, and so on. This is the 
mechanism behind the repeated fluctuations in D,. 

To verify the validity of the backward selection model, I introduce indica- 
tors R,, and R,. The former is defined as 


where F,, is defined as follows: some of the teachers of transmitters who died 
during period n passed on hadiths also to transmitters who died during previ- 
ous periods (i.e., periods n-1, n-2, etc.). In other words, they are also teachers 
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of transmitters who died before period n. For example, Hammad b. Salama 
(d. 167/784), who passed on 7 hadiths to his pupils who died during period 
21 (211-20), passed on hadiths also to his pupils who died during periods 15 
(151-60), 17 (171-80), and 20 (201-10). Let us label such teachers m1, ng, ..., nj. 
Then F,, is defined as 


J 
Fy => fi 
(=1 


where f,,; is the number of hadiths that teacher ni (é =1, 2, ..., /) passed on to his 
pupils who died during period n. That is, F,, is the number of hadiths passed 
to pupils who died during period n by teachers who passed on one or more 
hadiths to pupils who died before that period. As H,, is the total number of 
hadiths that transmitters who died during period n received from their teach- 
ers, R, is an indicator of the extent to which teachers of the generations pre- 
ceding transmitters who died during period n were influential on them, on the 
assumption that the backward selection model is valid. 
The second indicator R,, is defined as 


B 
Ri =—: 
Hyn 
where 
k 


where b,, is defined as follows: some of the teachers of transmitters who died 
during period n passed on hadiths also to transmitters who died during the 
periods subsequent to period n (i.e., periods n+1, n+2, etc.).!° Let the number of 
these teachers be k. They are denoted as teacher m1, teacher nz, ..., and teacher 
nk. Moreover, let by; (é = 1, 2,....,k) be the number of hadiths that each of them 
passed on to his pupils who died during period n. Thus, B, is the number of 
hadiths passed on to pupils who died during period n by the teachers who 
passed on one or more hadiths to pupils who died after that period. As Hpn 


10 _— Needless to say, it is not rare that a teacher of a transmitter who died during a period also 
imparted hadiths both to pupils who died before that period and those who died after 
that period. 
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GRAPH 1.6 Change over time in R, and R*,, as compared to that in D, during periods 9-31 


is the total number of hadiths that transmitters who died during period n re- 
ceived from their teachers, if R, is high, then a large number of the teachers of 
transmitters who died after period n (i.e., periods n+1, n+2, etc.) passed on a 
large number of hadiths to transmitters who died during period n. Hence, D,, 
is likely to be smaller than D,,,, on the assumption that the backward selection 
model is valid. 

To summarize, the backward selection model suggests that there is a cor- 
relation between R,, and D,, and a negative correlation between R,, and D,. 
Graph 1.6 shows the change over time in R, and R;, as compared to the change 
in D, from period 9 (91-100) to period 31 (311-20) (I start from period 9, for 
the number of transmitters belonging to the previous periods is too small to 
be analyzed statistically). It can be seen that R,, and D,, follow a similar zigzag 
pattern from period 15 to period 16 and from period 17 to period 24, whereas 
R,, and D,, exhibit a negative correlation from period 16 to period 21 and pe- 
riod 23 to period 28. Therefore, these graphs corroborate the validity of the 
backward selection model with regard to periods 17-21 (171-220). This is to say, 
the teachers of transmitters who died during period 17 was the first to which 
the backward selection system was applied. They are represented by Nafi‘, the 
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mawila of Ibn ‘Umar (d. 1.7-120/735-738), Simak b. Harb (d. 123/740-1), al-Zuhri 
(d. 124/742), Yahya b. Abi Kathir (d. 129/746-7), Ayyub al-Sakhtiyani (d. 131/ 
748-9), and Ja‘far b. Muhammad (d. 148/765-6). 

How can we explain the pattern of the change during other periods? To an- 
swer this question, the correlation between R,, and Dn should be more closely 
examined. The high percentage of R,, during most of periods 15-25 suggests 
that the difference (D,,,) between the date of death of transmitters who passed 
on hadiths to pupils who died during period n and those who died before it (let 
the group of these teachers be called Group 1) and the date of death of their 
pupils who died during period n, on average, is the decisive factor in deter- 
mining D,,. However, it is not certain that D,,, i-e., the difference between the 
date of death of transmitters who passed no hadith to traditionists who died 
before period n (let the group of such teachers be called Group n2) and the 
date of death of their pupils who died during period n, on average, is similar 
to D,,. The example of Ma‘qil b. ‘Ubayd Allah al-Harrani (d. 166/782-3) can be 
used to illustrate this point. As far as the hadiths considered in this study are 
concerned, the only hadith that he passed on to his pupils is hadith [6-7.4] 
recorded in Muslim’s Sahih (concerning the prohibition of riba), which was 
received by al-Hasan b. A‘yan al-Harrani (d. 210/825-6). That is, he was one of 
the transmitters who passed on a hadith only to a single generation (period 
20 in this case). However, this does not necessarily imply that he did not pass 
on a hadith to any other pupil. It should be recalled that isnads recorded in 
hadith collections at our disposal represent only a tiny part of transmissions 
of hadiths undertaken over centuries and the number of hadiths considered 
in this study represents a small percentage of these hadiths. The very fact that 
this hadith is recorded in Muslim’s Sahih may suggest that Ma‘qil b. ‘Ubayd 
Allah al-Harrani was a more or less reputed traditionist. It is necessary to verify 
whether or not the backward selection model applies only to transmitters who 
passed on hadiths to pupils belonging to more than one generation. To verify 
it, let us compare the change over time in D,, and Dyg. 

Graph 1.7, which represents the change over time in D,, D,,, and Dys, indi- 
cates three points. First, they always follow a similar pattern from period 17 
onwards until period 25. That is, the backward selection model best applies 
to transmitters (teachers) belonging to Group nz as well as those belonging to 
Group ni during these periods. Secondly, D,,, is always greater than D,.. This is 
expected, as many transmitters belonging to Group m1 must have been very re- 
puted traditionists, who transmitted hadiths for several decades. For example, 
the dates of death of the pupils of the Basran traditionist Shu‘ba range from 
167/784 (Hammad b. Salama) to 227/842 (Abt al-Walid al-Tayalisi), augmenting 
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GRAPH 1.7 Change over time in D,, D,,, and D,,, during periods 9-31 


D,, with regard to the periods during which his younger pupils died.” Thirdly, 
the changes in D,, and D,, do not synchronize, but mostly diverge during 
periods 9-16. Graph 1.8 indicates that during these periods there is no clear 
correlation or negative correlation between R,, on the one hand and D,, and 
Dyz on the other hand, and that D,, and D,. do not synchronize except for 
periods 14 and 15. 

This is to say, the backward selection model is not valid for periods 9-16. In 
what follows, I will propose other models, and try to verify their validity for 
these periods. However, before proceeding to expose these models, it is neces- 
sary to make a remark. It was hypothesized that under the backward selection 
system when transmitters decided whom to mention as their teachers’ teach- 
ers they took into consideration primarily their reputation. Presumably, this 
applies best to the most distinguished traditionists. However, it needs to be 
verified if this applies to less reputed traditionists, who appear in the isnads of 
only one or two hadiths. I will try to do so in Section 2.2. 


11 Graph 1-7 indicates that D.,.. is much lower than D,,,. This is primarily due to the fact 
that al-Shafil (d. 204/820) received 15 hadiths from young teachers, who died 12 years 
before him, on average, in particular Ibn ‘Uyayna (d. 198/813—-4) in 8 hadiths. 
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GRAPH 1.8 Change over time in R,, D,,, and D,,. during periods 9-16 


1.2.2 “The Real Transmission Model” and “The Backward Growth of 
Isnads” 

Why is the backward selection model not valid for the periods before period 17? 

My contention is that the transmission system during periods u—15 or 16 can 

be seen as a mixture of “the real transmission model” and what Joseph Schacht 

named “the backward growth of isnads.” 

The real transmission model is hinted at by two phenomena we observe in 
Graph 1.6. First, D, is around 30 years during periods u—15 (111-50), except dur- 
ing period 14, when it is 33. Second, R;, is always higher than R,, during periods 
9-15 (91-160) except during period 14 (141-50), when they are equal. 

The first phenomenon implies that, generally, the part of isnads correspond- 
ing to the transmission by transmitters who died during period 9-15 from 
their teachers retains its original form (that is, it was not formulated by the 
backward selection system), for D,, is characteristically lower than that during 
period 17 (171-80) and afterwards, with regard to which the backward selection 
system operates. In conjunction with the second phenomenon, we can infer 
the following: under this model, the constitution of the teachers of pupils who 
died during a particular period (period ) classified according to the differ- 
ence between their ages will not change in the next period (period n+1), for the 
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Change over time in R*,,, D*,,, and D*,,. during periods 9-17 


following reason. On the one hand, most of the relatively young teachers (i.e., 
the classes [-15] and [16-25] defined above) of pupils who died during period 
n will also be the teachers of the pupils who died during period n+1. This is re- 
flected in the fact that R;, is mostly higher than R,, during periods 9-15 (91-160). 


D, hardly changes from period n to period n+1. 


On the other hand, a number of transmitters, who were pupils during period n, 
may have become relatively young teachers during period n+1. It follows that 


This said, why D,, becomes about three years larger during period 14 (141-50) 
than during periods u—13 and 16 remains to be explained. In the following, R,, 
will be compared with D;, and D;,., which is the difference between the date 


of death of transmitters who passed on no hadith to those who died after pe- 
riod n (let the group of these teachers be denoted as Group n2*) and the date 
of death of their pupils who died during period n, on average, to answer this 
question. 


Graph 1.9 shows the change over time in R;, D;,, and D;,,. during periods 
9-17. It indicates that D;,, hardly changes from period u: to 16. This is the prima- 


ry reason D,, is stable during these periods, for R,, is high during these periods. 
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GRAPH 1.10 Number of teachers belonging to Groups 14.1* and 14.2* who died before go, 
between 91-106, ..., 121-30, and after 131 


In contrast, D;,, increases rapidly from 38.9 to 46.9 years and R,, decreases rap- 
idly from 0.74 to 0.66 from period 13 to period 14. This is why D,, is larger than 
during the previous periods. 

To explain what it means that D;,, culminates during period 14, let us assume 
that a transmitter (A) who died during period n received a number of hadiths 
from a teacher (B) belonging to Group n2™. If this teacher passed on hadiths to 
his pupils who died during the previous periods, A is one of the youngest pupils 
of B’s (let us recall that Group n2* is constituted by transmitters who passed 
on no hadith to those who died after period n). If many teachers belong to 
Group n2* (like B), which is represented by a low value of R;,, D;,. will be large. 
In fact, this is the case in Group 14.2*, which contains a number of renowned 
Companion-narrators who died 100/718-g9 or before, such as ‘A’isha (d. 57/676), 
Ibn ‘Umar (d. 73/692-3), ‘Urwa b. al-Zubayr (d. between g1—-100/709-20), and 
Abi Salama (d. 94/712-3). Thus, Dy, is highest during periods 10-16. 

Graph 1.10 represents the number of teachers belonging to Group 14.1* and 
Group 14.2" who died before 90, between 91-100, 101-10, 111-20, 121-30, and 


after 131. We can observe that teachers belonging to the latter group are consid- 
erably older (by 23.1 years) than those belonging to the former group. 
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In relation to transmission from Companions, it is necessary to refer to what 
Joseph Schacht names “the backward growth of isnads,”!? for it constitutes part 
of the mode of transmission during periods 1—14 (111-50), as noted above. He 
writes, “the formulation of the text of the tradition came first, the isnadd was 
added arbitrarily and improved and extended backwards later.”!3 In what fol- 
lows, I will confirm the second part of this thesis on a statistical basis and to 
determine when the backward growth of isndds began. 

Graph 1.6 indicates that D,,, which is relatively high during period 10 (101-10), 
declines sharply, to be lowest during periods 1-13. This is due to the fact that 
there were few transmitters who would otherwise have been among the main 
providers of the teachers of transmitters who died during periods 11-13, as can 
be seen from the value of D,, before and after these periods. In fact, only three 
transmitters (Uqba b. ‘Abd al-Ghafir [Basra, d. 83/702—3], Qabisa b. Dhu’ayb 
[Syria, d. 83/702—3], and Abu Umama Sudayy b. ‘Ajlan al-Bahili [d. 86/705]) 
died during period 8 (81-90), and they transmitted only three hadiths. 
Moreover, ‘Uqba and Qabisa were the first transmitters since al-Aswad b. Yazid 
(d. 75/694-5), and ‘Urwa b. al-Zubayr (d. between g1 and 101/712 and 720) was 
the first Successor who appeared in the isndds since Abt Umama. That is, only 
three Successors appeared in the isnads between 75/694—5 and 91/709-10. 

This is reflected in the constitution of the teachers of transmitters who died 
during period 11 (see Graph 1.11) and that of the teachers of transmitters who 
died during period 12 (see Graph 1.12). Graph 1.12 shows a relatively natural pat- 
tern, as the majority of the teachers died less than 36 years before their pupils, 
on average. Moreover, the constitution of the teachers of transmitters in this 
graph (i.e., who died during period 12) resembles that of the teachers of trans- 
mitters who died during periods 13-16. By contrast, Graph 1.11 shows an un- 
natural constitution, as the teachers who died 36-55 years before their pupils 
represent a high percentage, a little less than that of those who died 25 years 
or less before their pupils. In particular, they received 22 hadiths from nine 
Companions (‘Ubada b. al-Samit, ‘Aisha, ‘Ali b. Abi Talib et al.) who died 46 
years or more before them, and none of their teachers belongs to class [26-35]. 
However, Graph 1.12 also indicates that transmitters who died during period 12 
received a number of hadiths (18 hadiths) from Companions who died more 
than 46 years before them, such as Ibn ‘Abbas, Jabir b. ‘Abd Allah, and Abu 
Salama, among others. 

The difference between the two graphs suggests that the isnads that in- 
clude transmitters who died during period 1 is reformulated in a larger scale 


12 Schacht, Origins, 165. 
13 Schacht, Origins, 164. 
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GRAPH 1.11 Constitution of the teachers of transmitters who died during period u 


than those which include transmitters who died during period 12. This can be 
best explained by assuming (i) that the backward growth of isndads, as Schacht 
called it, was inaugurated—more or less systematically—by the transmit- 
ters who died during period 12, and (ii) that the pupils of transmitters who 
died during period 11 adopted the same procedure by adding backwardly the 
names of the Companions as the teachers of their teachers (i.e., the transmit- 
ters who died during period 1). That is, they followed the same procedure as 
that of transmitters (intervening transmitters and collectors) who died during 
period 17 (171-80) and afterwards (only) in the sense that they determined the 
teachers of their teachers from whom their teachers received hadiths. 


1.2.3 Change in R,, and D,, after Period 26 (261-70) 

Examining Graph 1.6 again, it can be first seen that R,, decreases rapidly from 
period 26 to period 27. Afterwards, it fluctuates between 0.5 and 0.6, that is, 
at lower levels than during periods 19-25. Secondly, D,, is always larger during 
periods 25-31 than before period 25. That is, D,, is high, whereas R,, is low. The 
reason for this is suggested by the change in the average number of hadiths 
that a teacher passed on to his pupils, represented by Hy, = H,/T,,, where Hin, 
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GRAPH 1.12 Constitution of the teachers of transmitters who died during period 12 


is the number of transmitters to whom their teachers who died during period 
n passed on hadith (including repeats) (see Graph 1.13), and T,, is the number 
of transmitters who died during the same period. 

Graph 1.13, which shows the change in H,, over time, indicates that trans- 
mitters who died during period 20 (201-10) and afterwards transmitted fewer 
hadiths than those who died during periods 12-19. It is expected that the for- 
mer (i.e., later transmitters) were less likely to transmit hadiths to transmitters 
who died during different periods than the latter (i.e., earlier transmitters). 
Thus, R, (as well as R;) becomes lower from period 25 onwards, that is, ap- 
proximately the periods during which the pupils of transmitters who died dur- 
ing period 20 and afterwards died.* 


1 This graph also indicates that H,,, is highest during period 6 (61-70), because Abu Sa‘ld al- 
Khudri (d. 63/682-3 according to a report) and Ibn ‘Abbas (d. 68/687—688 or 69/688-689), 
two distinguished Companions and narrators, died during this period. For the number of 
hadiths related by Companion-narrators, see Siddiqi, Hadith Literature, 15-18. However, 
the date of death of Abu Sa‘ld is variously given as 63/682-3, 64/683-4, 65/684—-5, and 


74/993-4. Ibn Hajar al-‘Asqalani, Tahdhib, 2:282, no. 2644. 
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However, it should be remarked that this does not imply that later transmit- 
ters were less willing to transmit hadiths than earlier transmitters. This will be 
discussed in the next section. 


2 The Second Factor: Dissemination of Hadiths 


The second factor that determines the pattern of the change in Hp», (the num- 
ber of hadiths received by the pupils in each period) over time is Hy, = Han'Tn. 
Graph 1.14 represents the change over time in H,,. What attracts our attention 
in this graph is, among others, that H,, is minimal during period 8 (81-90). In 
what follows, I will try to clarify what this means (2.1), and then proceed to 
analyzing other phenomena that need to be explained (2.2). 


21 Periods 9-12 (91-130) 

As noted, Graph 1.14 indicates that H;, is minimal during period 8 (81-90): three 
transmitters (“Uqba b. ‘Abd al-Ghafir [Basra, d. 83/702—3], Qabisa b. Dhu’ayb 
[Syria, d. 83/702—3], and Abu Umama Sudayy b. ‘Ajlan al-Bahili [d. 86/705]) 
transmitted only three hadiths. Before and after this period, H;, is greater than 
during this period. 

In contrast, many renowned transmitters died during periods 9-12 (91-130), 
such as ‘Urwa b. al-Zubayr, Abu Salama (d. 94/712—-3), Ibn al-Musayyab 
(d. 94/712-3), Sa‘id b. Jubayr (d. 95/714), Ibrahim al-Nakha‘l (d. 96/714-5), 
Shaqiq b. Salama (d. 100/718-9), Abu Salih (d. 101/719-20), Mujahid 
(d. 103/721-2), al-Sha‘bi (d. 103/721-2), ‘Ikrima (d. 105/723—4), Tawus b. Kaysan 
(d. 106/724-5), al-Hasan al-Basri (d. 10/728), Ibn Sirin (d. 10/728-9), ‘At& b. 
Abi Rabah (d. 114/732—3), Nafi‘ the mawla of Ibn ‘Umar (d. 117-120/735-738), 
Abit al-Zubayr (d. 121/738—9), Simak b. Harb (d. 123/740-1), al-Zuhni (d. 124/742), 
‘Amr b. Dinar (d. 126/743-4), ‘Abd al-Rahman b. al-Qasim (d. 126/743-4), and 
Abi al-Zinad (d. 130/748). These transmitters related on the authority of the 
Companions such as Abu Hurayra (d. 59/6789), Ibn ‘Abbas (d. 68/687-8), 
Jabir b. ‘Abd Allah (d. 73/692-3), Abt Sa‘id al-Khudrni (d. 74/693-4 or 64/683-4), 
and Ibn ‘Umar (d. 74/693-4), and are the common link in many hadiths. 

Graph 1.15 represents the constitution of hadiths as received by transmitters 
who died during periods 1-6 (11-70), 7 (71-80), ..., 12 (121-30) from narrators or 
transmitters who died during period 6 (61-70) and period 7 (71-80). The black 
bar represents the number of hadiths received from narrators who died during 
period 6 (61-70) and the grey bar represents those received from narrators who 
died during period 7 (71-80). 
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GRAPH 1.15 Constitution of hadiths as received by transmitters who died during periods 1-6 
(11-70), 7 (71-80), ..., 12 (121-30) from narrators or transmitters who died during 
period 6 (61-70) and period 7 (71-80) 


This graph indicates that none of transmitter who died during period 8 (81-90) 
received hadith altogether from those who died during periods 6-7. In other 
words, those who died during period 8 were passed over. The same is true of 
those who died during period 9, to a certain degree. What does this mean? 
I cannot answer this question with certainty, but it is suggestive that Abu Ishaq 
al-Shirazi refers to 16 of the 21 transmitters mentioned above (viz., ‘Urwa b. 
al-Zubayy, ..., and Abt al-Zinad) as “jurists among the Successors” ( fuqaha@ al- 
Tabitn)." | infer as follows concerning the formation of legal hadiths and their 
isnads: before hadiths were put into circulation, their seeds circulated, which 
may have lacked a juristic connotation. Subsequently, traditionists began 
to elaborate on them in an attempt to give them a juristic meaning. These 
transmitters were, broadly, the first to be engaged in such elaboration. This is 
the process by which legal hadiths were put into circulation. This is close to 
Motzki’s thesis that “The idea that most common links from the tabitin gen- 
eration onwards were collectors, not fabricators, ... We are entitled to assume 
that the common link received the tradition—at least the gist of it—from the 


15 ~~ Shirazi, Tabaqat, 57-59, 61, 63, 65, 69-70, 73, 81-82, 87-88. He does not mention the name 
of five transmitters, viz., Shaqiq b. Salama, Abu Salih, Nafi,, Aba al-Zubayr, and Simak b. 
Harb. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


STATISTICAL ANALYSIS OF ISNADS 43 


individual(s) he gives as his informant(s) as long as indications are lacking to 
the contrary.” 

I also agree with Motzki when writes: “the common link in the dissemina- 
tion of the hadith mentioned only one path of transmission. Other paths which 
the same matn might have taken have “died out” because they were not passed 
on by one of these first collectors.”!” It is hypothesized further that usually sev- 
eral hadiths were put into circulation for a given seed, more often than not with 
different matns and different sources (Companions in most cases), but most 
of them were weeded out, with the result that in most cases only one hadith 
survived that is narrated by one Companion, received by several Successors or 
transmitted by a single strand up to the common link. It is impossible to sub- 
stantiate this hypothesis at this stage, although we will encounter, throughout 
this study, some hadiths that corroborate it. For the moment, I will discuss the 
dissemination of hadiths based on this hypothesis. 


2.2 Dissemination of Hadiths from the Period 91-100 Onward 

Graph 16 represents the change in H,, for the period 11-30, 31-50, ..., 271-90, 
and 291-320, where n represents one of the 15 periods (i.e., 11-30, ..., 271-290, 
291-320). I choose here a span of 20 years (except the last period) rather than 
10 years, for 10 years is too small for the purpose of showing the change in H;,, 
because the effect of the cyclical fluctuation is too large if the span is 10 years. 
The beginning of first span is set at the year 11, the date when the Prophet died. 
Likewise, Graph 1.17 represents the change in H,,, and T,, for the period u—30, 
31-50, ..., 271-90, and 291-320. 

Graphs 1-16 and 1-17 exhibit some phenomena that need some explanations. 
First, Graph 1.17 indicates that, during the period 91—u10, T,, rapidly increases, 
and Hg, slightly increases. During the periods 131-50, T;, rapidly increases, and 
Han stagnates. Conversely, during the periods 111-30, T,, increases slightly, and 
Hn increases rapidly. During the periods 151-70, T,, slightly decreases, and Hg, 
rapidly increases. Second, Graph 1.16 indicates that notwithstanding the differ- 
ence of the pattern of change in H,, and T,,, Hj, grows almost linearly from the 
period 71-90 until the 151-70, and then grows again from the period 171-90 to 
191-210, followed by a rapid and constant decrease. Third, Graph 1.17 indicates 
that, during the period 171-250, T,, increases from 75 to 145, and Hy, which was 
6.0 during the period 171-90, declines constantly to become about 1.7 from the 
period 231-50 onwards. In the following text, I will explain these phenomena, 
beginning with the third phenomenon. 


16 = Motzki, “Dating Muslim Traditions,” 240-241. 
17. Motzki, “Whither Hadith Studies?” 52. 
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GRAPH 1.17 Change over time in H,,, and T,, (the number of teachers who died during 
period n) during the periods 1-30, 31-50, .. 


. 271-90, and 291-320 
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2.241 The Third Phenomenon 

The third phenomenon can be explained by assuming that hadith began to 
be transmitted to a large audience, rather than within small study circles, from 
the period 191-210 onwards. This is reflected in the rapid growth in T,, during 
this period and the period 231-50. That this is paralleled by the rapid decline 
in H,, during the period 191-250 indicates that hadiths came to be transmit- 
ted from many teachers to many pupils, while each teacher passed on a small 
number of hadiths to a small number of pupils. 

This pattern corresponds to what Gautier H.A. Juynboll calls a ‘spider; that 
is, “an isnad bundle which, at first sight, shows up a key figure which seems 
to be a cl from whom several strands fan out to reach eventually a number of 
collections.” He continues to write that “all these strands, or almost all of them, 
turn out to be single strands, in other words: no transmitter has more than 
one alleged pupil.”!® This is to say, in an isnad bundle that represents a spider, 
isnads fan out from the cl, followed by multiple single strands. 

Juynboll interprets diagrams picturing spiders “as having developed not 
upwards, ... but downwards: the later transmitters/collectors invented sin- 
gle strands bridging the time gap between themselves and a suitably early, 
fictitious or historical madar.”!8 But Harald Motzki proposes a different inter- 
pretation. He writes: 


A single strand—assuming it was not invented—, therefore, does not 
mean that a single transmitter passed on a tradition to only one single 
pupil who in turn transmitted it to only one single pupil etc. It rather 
means that a later collector names a chain of transmitters for a tradition 
that does not cross the strands of the other known collectors.2° 


This interpretation seems more tenable. For example, suppose that three 
collectors (C,, C,, and C,) recorded a hadith with the isnads T.,-T,,—T,- ..., 
T3.-T.-T,- ..., and T,,-T,,-T,-..., respectively (see Diagram 1.4). In such 
a case, we can infer that most probably C, heard the same hadith also from 
teachers other than T,,, 33 but that C, chose T,,, as 
his teacher in this case possibly because, for example, C, held T,, in the highest 


who may have been T,, or T 


esteem. This is to say, multiple single strands (the isndd T.,-T,,-T,—... and oth- 
ers) signify that the hadith transmitted by it was accepted by a sufficiently large 
number of traditionists. It is predictable that the dissemination of a hadith is 


18 — Juynboll, “Nafis,” 214. 
1g Juynboll, Encyclopedia of Canonical Hadith, xxv. 
20 Motzki, “Whither Hadith Studies?” 58; cf. idem, “Dating Muslim Traditions: A Survey,” 228. 
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DIAGRAM 1.4 Transmission of a hadith by single strands 


accompanied by a growth in H,,, until it is widely accepted by traditionists, but 
the growth stops then. Graphs 1-1 and 1-17 reflect this process. 


2.242 The First and Second Phenomena 

In the first phenomenon, the rise in T,, is seen to reflect the rise in the number 
and size of study circles of hadith. The rise in H,, points to the increase of 
transmitters who passed on several hadiths and/or the surge in the number 
of hadiths that they passed on. Graph 1.18 represents the change over time in 
Atmo+ and Hin(-g), ANd Aimo+/Ain(-9)- Himo+ refers to the number of hadiths 
transmitted by the teachers who died during a particular period and transmit- 
ted 10 or more hadiths belonging to the 58 hadiths considered in this book 
(including repeats, e.g., if a transmitter passed on the same matn to two pu- 
pils, he passed on two hadiths). For example, out of 65 transmitters who died 
during the period 151-70, 11 transmitters passed on 10 or more hadiths to their 
pupils (Shu‘ba, 53 hadiths; Hammad b. Salama, 38; Sufyan al-Thawni, 37, ..., 
Ma‘mar b. Rashid, 10). The total hadiths that each transmitted to their pupils is 
273 (= 53+38+--+10). Thus, Hyy194 is 273 for the period 151-70. Likewise, Ain(-9) 
is the number of hadiths transmitted by the teachers who died during a par- 
ticular period and transmitted 9 or fewer hadiths belonging to the 58 hadiths 
considered in this book.?! 

This graph indicates that Hino4/Hin(g) tises rapidly from the period 91-10 
to the period 11-30. This corroborates the finding in Section 1.2, that is to 
say, the generation of the teachers of transmitters who died during period 17 
(171-80), including Nafi‘, the mawla of Ibn ‘Umar (d. 117-120/735-738), al-Zuhri 
(d. 124/742), Yazid b. Abi Habib (d. 128/745-6), among others, was the first 
to which the backward selection system was applied. Let us recall that this 
system is based on the principle that a transmitter or a collector selects his 


21 ~~ This is to say that I choose somewhat arbitrarily 10 hadiths as the line drawn to divide 
transmitters into prominent ones and nonprominent ones. I will return to this point in 
Section 2.3. 
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GRAPH 1.18 Change over time in Hino, and Hin(-9) compared to Hyz194/Htn for the period 
11-30, 31-59, ..., 271-90, and 291-320 


teachers’ teachers for their reputation. By assuming this system, we can also 
explain why H,,, slightly changes from the period 11-30 to the period 131-50 
and from the period 151-70 to the period 171-90 (see pp. 27-31 and Diagram 1.3) 
and why Himo+/Hinj-g) temains high during the period 111-210, ranging from 
0.60 to 0.67. 

Assuming this system, we can also explain why T,, decreases during the pe- 
riod where H,,, increases and why the latter decreases during the period where 
the former increases. Suppose that a transmitter receives from his teachers 
many hadiths (hadith 1, hadith 2, and so on), each comprising several hadiths 
with different isnads. If many prominent traditionists are mentioned in these 
isnads as his teachers’ teachers, Hijo, will be large, and Hjn(,-9) will be small. 
Thus, Hay and Hino +/ Ang) will be large, and T,, will be small. Contrarily, Han 
and Himo+/Hin(v-g) Will be small, and T,, will be large. 

The second phenomenon is more difficult to explain. To repeat, notwith- 
standing the difference of the pattern of change in Hy, and T,, Hy, increases 
almost linearly from the period 71-90 until the 151-70, and then grows further 
from the period 171-90 to 191-210, followed by a constant and rapid decrease 
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TABLE 1.1 A model to explain Graph 1.18 


n=1 2 3 4 5 
Han xy xy Px, Px, px 
Th Vv Di Di gy gyi 
ty x1 V GX V1 PONV PPX Yi P?G?x1 Vr 


(see Graph 1.18). As far as the period 71-170 is concerned, this phenomenon can 
be approximated by the following model. Let the value of H,,, and T,, be x, and 
Vy respectively, for period n, and suppose that x, is given by the recurrence for- 
mula x, =X; (if is an even number) or x, = pX,,. (if n is an uneven number), 
and that y, is given by the recurrence formula y, = gy, (if n is even) OF Vy =Vy-4 
(if n is odd). Table 1.1 indicates the value of H,,, T,, and H;, calculated on the 
basis of this recurrence formula. 

If p = q, then Hy, will show a linearly increase like H,,, in Graph 1.16 during 
the period 71-170, and p being equal to g means that H,,, grows proportional to 
T, with a time lag. Thus, this model explains the second phenomenon. A ques- 
tion then arises: why does H,,, grows in about the same proportion as T,,,? The 
qualitative explanation for this is that the increase in H,, was caused by the 
increase in T,.,, which implies the increase in the number and size of study 
circles that survived until the transmission of hadith was opened to a larger 
audience. To explain this point of view, let us take the example of the Basran 
traditionist Ayyub al-Sakhtiyani (d. 131/748-9). He passed on no fewer than 
25 hadiths cited in hadith collections to his pupils. This is certainly due to the 
fact that he was the leading figure in the study circle that survived long after 
his death. He must have had scores of traditionists as contemporaries, but only 
a few appear in the isnads of hadiths recorded in hadith collections because 
their study circles were extinguished before hadiths were transmitted to a larg- 
er audience. We can safely infer that, the larger the number and size of study 
circles in a given period, the larger the number of distinguished traditionists, 
in the sense that they appear as the teachers in the isnad of many hadiths, 
which raises H,,. 


2.3 Classification of Teachers 

In the previous subsection, I classified teachers into two classes, that is, those 
who transmitted 10 or more hadiths and those who transmitted 9 or less 
hadiths, among 58 hadiths (hadiths [ 2-1|—-[8-7]). In what follows, I will examine 
the number of transmitters who transmitted a particular number of hadiths to 
propose an objective classification. 
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GRAPH 1.19 Number (Ty,..., Tie) of transmitters (teachers) who passed on n hadiths, com- 


pared to the Lucas numbers 


Graph 1.19 shows the number (T;,) of transmitters (teachers) who passed on 
1 hadith, the number (T;,.) of those who passed on 2 hadiths, ..., and the num- 
ber (Tj4¢) of those who passed on 16 hadiths during period 11-210, represented 
in a logarithmic scale.” 

This graph indicates that the mechanism underlying the pattern formed by 
Ti,-T, is different from the one underlying the pattern formed by Tyo-The. 
The latter pattern suggests that later transmitters mentioned in preference the 
leading figures of study circles that survived until transmission of hadith was 
open to a large audience, as noted. What about the former pattern? The mech- 
anism underlying it is not clear, but it partly follows the rank-size distribution. 
More precisely, it resembles, to a certain degree, the Lucas numbers, which are 
defined as 


2 ifn=o 
Lyn=45 1 ifn=1 


Inating ifn>1 


22 There are 14 transmitters who passed on 24 or more hadiths. 
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Let us compare Tj,—T. with the Lucas numbers put in the reverse (see also 
Graph 1-19): 


Tkn 138, 66, 41, 24, 17, 10, 6, 6, 5 
L, 123, 76, 47, 29, 18, 1, 7, 4, 3 


It is not clear why T;, resembles the Lucas numbers, but by assuming that 
the resemblance is attributed to the manner in which individual transmitters 
selected their teachers’ teachers, let us simulate the transmission process: a 
traditionist, who has received a large number (say, 100,000) hadiths from many 
teachers, is selecting the best isnad for each of hadiths (groups of hadiths that 
have the same matn or similar matns). The problem is that he has at most a 
vague idea about the reliability of transmitters who appear in the isnads of 
these hadiths, apart from a few distinguished transmitters whose authority is 
unanimously admitted by traditionists, or the leading figures in study circles 
that survived. In such a case, he is supposed to rank the transmitters men- 
tioned in the isnads of the hadiths he has collected according to the frequency 
in which they appear in the isndds of the 100,000 hadiths. Let us introduce 
here the ranking (n) defined in terms of the number of transmitters who are 
mentioned in the isndds of a particular number of hadiths, in a descending 
order. For example, the number of transmitters who appear in the isnads of a 
single hadith is 128 and is the largest, so let these transmitters be ranked first. 
Likewise, the number of transmitters who appear in the isndads of two hadiths 
is 67 and is only next to 128, so let these transmitters be ranked second, and so 
on (see Graph 1.19). 

Let us imagine here that he starts with six hadiths belonging to the same 
hadith (hadith 1). If one of them was received by his teacher T, from U,, whose 
name he encountered in several others hadiths, while the remaining five 
hadiths were received by his teacher(s) (T, and/or others) from transmitters 
who are not mentioned in any other hadiths, he will select the hadith with the 
isnad T,-U,- ... among the five hadiths. If he follows the same procedure with 
regard to hadiths 1, 2, ..., one after the other, when he works with sth hadiths, 
the expected number (T;,,) of his teachers’ teachers belonging to the group 
of transmitters who are ranked nth is given through the following recurrent 
formula: 


Tn = Ts(n-1) + p(n) 


where p(n) is the probability of the one selecting the best isnads to choose 
a hadith received by his teachers from a transmitter belonging to the group 
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ranked nth. This implies a function of n, as indicated by Graph 1109, if n is 
smaller than 7. As T,, = 0, Ts, is simply 


The problem is to know how to determine p(), but a hint to its solution is the 
resemblance of T;, with the Lucas number. In fact, T;,, is approximated with 
high accuracy if p(n) is defined as 


where F** is defined as 


2 ifn=1 
Fr=5 1 ifn=2 


Fi,+F., if2<n<g 


F; coincides with the Fibonacci numbers (which is closely related to the Lucas 
numbers) F,, for n = 3, 4, 5, ... Graph 1.20 shows T,, as defined above com- 
pared to T,,, for n = 1, 2, ..., 9 when s is equal to 302 (ie., the result of T;,-T;,), 
represented in a logarithmic scale. This shows that the former closely follows 
the latter. It is not clear why p(n) is provided as a function of the Fibonacci 
numbers, but it is remarkable that T;,, is approximated with high accuracy by 
a mathematical model, which is based on the presumed sense of traditionists 
on the ranking of transmitters in terms of the frequency of their appearance in 
the isnads of one’s collected hadiths (rather than the frequency itself). 
However, an objection may be that T;,, could simply reflect the distribution 
of transmitters included in the isnads of hadiths received from teachers. It is 
difficult to reject with certainty this possibility, but the comparison of T;, for 
the period 11-210 with that for the period 211-320 is suggestive. T;,, for the 
period 21-320 differs from that for the period 111-210 in that T;,, follows T,,, less 
closely than that for the period 111-210, as indicated by Graph 1.21 (represented 
in a logarithmic scale). T,, is higher than T,,, if n = 1, whereas the former is 
lower than the latter if 2<n<6. This difference can be explained as follows: for 
transmitters who lived during this period, the difference between the date of 
death of a transmitter and that of his teacher was the most important criterion 
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GRAPH 1.20 T, compared to T,, during the period 11-210 
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GRAPH 1.21 Ty, compared to T,,, during the period 21-320 
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to decide whom to mention in the isnad, as reflected in the continuous rise in 
D,, as indicated by Graph 1.2. This is why the percentage of transmitters pres- 
ent in the isnads of two or more hadiths is lower, and the percentage of those 
in the isndds of only one hadiths is higher during this period than during the 
period 11-210. We may also infer that the quality of traditionists were gener- 
ally alike during the period 21-320, certainly because of the establishment of 
the method of transmission of hadith. This means that, even if T;,. for the pe- 
riod 11-210 reflects the distribution of transmitters included in the isndds of 
hadiths received from teachers, this mode of transmission is not universal, but 
particular to this period. 


3 The Third Factor: Compilation of Hadith 


It is easy to predict that H,,,, decreases in pace with the compilation of hadith 
collections, for a hadith collection does not provide the part of the isnad of 
a hadith after its collector. Graph 1.22 represents the change over time in the 
number of hadiths narrated by narrators or received by intervening transmit- 
ters excluding the teachers of collectors (Hj, shown by black bars), the teach- 
ers of collectors of hadiths (H,,,, shown by dotted bars), and collectors of 
hadiths (H,,, shown by grey bars), who died during period n. 


4 “The Standard Pattern” 


In the preceding sections, I have explained the mechanism behind the change 
in Hp as represented by Graph 1.1. The indicated resulted from the superposi- 
tion of three factors: (i) the cyclical fluctuations due to the difference between 
the dates of death of pupils and those of their teachers; (ii) the dissemination 
of hadiths, represented by the increase in H,,; (iii) the compilation of hadith 
collections. 

In the following chapters I will compare the change pattern in H,,, displayed 
in Graph 1.1 with the one displayed by individual hadiths. In doing so, however, 
Ido not use Graph 1.1 itself, but compare the actual number (/,,) of narrators or 
transmitters of a hadith belonging to a given hadith (e.g., hadith [2-1], hadiths 
[5-3]-[5-5] combined, the group of hadiths inspired by a particular idea 
among hadiths belonging to hadiths [3-1]—[3-10])?3 who died during period n 


23 In determining /,, I include repeats. For example, the following is the manner in which 
Ays-70 for hadiths [5-3]-[5-5] combined is determined. Eight traditionists who died 
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(redefined as shown below) with the expected number (£,,) of narrators or 
transmitters of a hadith belonging to the same category of hadith who died 
during the same period. E,, is defined as 


h-H 
E, =——— 


2510 


where his the size of a given hadith, that is, the number of narrators or transmit- 
ters included in the isnads of hadiths belonging to it; 2510 is the total number 
of narrators and transmitters whose date of death is known, and who appear 
in the isnads of hadiths belonging to hadiths [2-|-[8.7] and died between 
1 and 320 AH*4 Let us note that n here represents one of the 16 periods (i.e., 
1-10, 11-30, ..., 271-290, 291-320), since the number of hadiths belonging to a 
hadith is, in most cases, not sufficiently large. This is why I choose in principle 
a span of 20 years rather than 10 years. Hp, is redefined accordingly. I set the 
beginning of the second span at the year 1, when the Prophet died, rather than 
the year 1. Graph 1.23 represents the change over time in E,, when h is equal to 
200. Let the pattern formed by E,, be called “the standard pattern” (referred to 
often simply as E,, in the following chapters). 


5 Isnad and the Actual Transmission 


The methodology that I proposed is based on the premise that, the larger h,, of 
hadiths belonging to a hadith, the more accepted it was by traditionists. This 
premise is plausible but is not self-evident. To explain this, let us suppose that 
hadith A was accepted by 80% and hadith B was accepted by 20% of tradition- 
ists who died between 2u and 250 AH. If their number is 2,000 (i.e., 50 tradi- 
tionists for each year), 1,600 traditionists passed on hadith A to their pupils and 


during the period 151-70 appear in hadiths belonging to these hadiths: Sufyan al-Thawri in 
hadiths [5-3.I-AF], [5-3.IbtAR1], [5-3.IbtAR2], [5-4.IpAU5], [5-5.KbKL1], [5-5.KbKL2]; Zayd 
b. Hibban in hadiths [5-3.IbAH7], [5-4.I-AR1], [5-4.I-AR2]; Muhammad b. Ishaq in hadith 
[5-5-KyK]; etc. In this case, I count Sufyan al-Thawri three times as a transmitter of hadiths 
[5-3], [5-4], and [5-5], Zayd b. Hibban two times as a transmitter of hadiths [5-3] and [5-4], 
and Muhammad b. Ishaq once as a transmitter of hadith [5-5]. Likewise, I count once the 
remaining five traditionists (Hisham al-Dastuwa’i, Jarir b. Hazim, Ma‘mar, Israil b. Yunus, 
and Shu‘ba), who appear in the isnad of only one of hadiths [5-3]—[5-5]. Therefore, h,., 7 
for hadiths [5-3]—[5-5] combined is n. We can call 4,;,55 equally the number of hadiths 
transmitted by transmitters who died during the period 151-70. 

24 Needless to say, this includes repeats, that is, if a transmitter appears in the isndds of 
hadith [2-2], [4-4], and [8-2], I count him three times. 
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GRAPH 1.23 The standard pattern when A is 200 


400 traditionists passed on hadith B to their 400 pupils. However, in hadith col- 
lections, the largest number of transmitters who died during this period and 
transmitted one or more Aadith is no more than 32 (in the case of hadith [8-6]). 
As repeatedly noted, the transmission as recorded in hadith collections repre- 
sents only a tiny part of the actual transmission. There is no guarantee that the 
isnads in hadith collections present a faithfully reduced image of the actual 
transmission. 

One way to verify the feasibility of this premise is to know whether or not 
the distribution of transmitters (let their number be 7) present in the isnads of 
hadiths belonging to a particular hadith, classified according to their reputa- 
tion, varies depending on n’s value. To illustrate this idea, let us assume that the 
isnads of hadith A include 100 transmitters and those of hadith B include 50 trans- 
mitters. Roughly speaking, the question is whether the former was accepted 
by twice as many traditionists as the latter hadith. If, for example, the percent- 
age of the most reputed traditionists within the transmitters of hadith B is 
lower than that within the transmitters of hadith A, the following scenario may 
be conceivable: some later transmitters of hadith B accepted it, but not favor- 
ably so by earlier ones, so they received only a handful of hadiths whose isnad 
includes the most reputed traditionists. Thus, most of them were compelled to 
pass on hadiths that have isndds including many less reputed traditionists. If 
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this scenario is correct, the number (50) of transmitters of hadith B is overesti- 
mated when determining its general acceptability for traditionists. 

To verify whether the distribution of transmitters was classified in terms of 
their reputation, which varies according to the size of hadith, which refers to 
the number of narrators and transmitters involved in its transmission, let us 
first divide the 58 hadiths considered in this study into three blocs according to 
their size (shown in parenthesis after the name of each hadith): 


Bloc 1 comprises 47 hadiths whose isndds have fewer than 100 transmit- 
ters, ie., hadith [2-2] (41), [2-4] (56), [2-5] (56), [2-6] (15), [2-7] (22), [2-8] 


(48), [3-1] (69), [3-2] (68), [3-3] (24), [3-6] (7), [3-7] (31), [3-8] (40), [3-10] 
(30), [4-3] (43), [4-2] (20), [5-3] (39), [5-4] (37), [5-5] (48), [5-6] (24), [6-1] 
(58), [6-2] (36), [6-3] (35), [6-4] (31), [6-5] (13), [6-6] (17), [6-7] (36), [6-8] 
(29), [6-9] (73), [6-10] (28), [6-11] (24), [6-13] (13), [6-14] (36), [6-16] (58), 
[6-17] (20), [6-18] (61), [6-19] (27), [7-1] (46), [7-2] (39), [7-3] (43), [7-4] (25), 
[7-5] (39), [8-1] (26), [8-2] (36), [8-3] (63), [8-4] (51), [8-5] (43), [8-7] (54) 


Bloc 2 has 8 hadiths whose isndds have 101-150 transmitters, i.e., hadith 
[2-1] (131), [3-4] (241), [3-5] (127), [3-9] (19), [5-1] (36), [5-2] (35), [6-42] 
(138), [6-15] (132) 

Bloc 3 has 3 hadiths whose isndds have more than 150 transmitters, i.e., 
hadith [2-3] (191), [4-3] (213), [8-6] (220) 


Let us then examine the average number of hadiths transmitted by (i) trans- 
mitters who appear in the isnads of 1 of 58 hadiths [2-1|-[8-7], (ii) those who 
appear in the isnads of 2 of 58 hadiths, ..., (vi) those present in the isndds of 
6 of 58 hadiths, ..., in a hadith belonging to each of Blocs 1, 2, and 3. For ex- 
ample, four transmitters (i-e., Shu‘ba, Yazid b. Harun, Muhammad b. Bashshar, 
and Muhammad b. al-Muthanna) appear in each isnad of 16 of 58 hadiths. The 
following is the list of hadiths belonging to Bloc 2 whose isnad include each 
of them. 


Shu‘ba: hadiths [3-4], [3-5], [3-9], [5-2], [6-12], [6-15] 

Yazid b. Harun: hadiths [2-1], [3-4], [6-12], [6-15] 

Muhammad b. Bashshar: hadiths [3-4], [3-9], [5-2], [6-12], [6-15] 
Muhammad b. al-Muthanna: hadiths [3-4], [3-5], [3-9], [6-12], [6-15] 


Thus, the number of Bloc 2 hadiths whose isndds include transmitters pres- 
ent in the isnads of 16 of 58 hadiths (i.e., hadiths [2-1]-[8-7]) is 20. As Bloc 2 
contain eight hadiths, the average number of Bloc 2 hadiths transmitted by 
transmitters belonging to category (16) is 2.5 (20/8). Let the average number 
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of hadiths belonging to Bloc n (n = 1, 2, 3) whose isndds include transmitters in 
category m (m =1, 2, 3, ..., 26) be labelled Q,, » (that is, Q,.1¢ is 2.5). Graph 1.24 
represents Q,, Q,, and Q,, each being divided into Qn3, Qn.os +» Qr.6, and Qn.7+ 
(= Qn.ztQngttQn.26)- 

Graph 1.25 shows the percentage of each category of transmitters within 
each of the three blocs. This illustrates that the distribution of transmitters 
hardly differs according to the size of each hadith. Graph 1.26 shows the per- 
centage of each transmitter category within hadith [2], hadith [3], .... and 
hadith [8]. Also here, the percentages of each category of transmitters do not 
differ significantly across hadiths. 

Thus, we can safely say that transmitters distribution is almost uniform 
whatever the hadith classification may be. To find out what this phenomenon 
means, let us take the example of Ibn Wahb, who appears in 25 out of the 58 
hadiths considered in this study. He appears in the isnads of 135 hadiths re- 
corded in the works of al-Tahawi. We may conclude that, if Ibn Wahb is not 
mentioned in any hadith recorded in his works belonging to a hadith, he did 
not transmit this hadith. Generally speaking, if highly reputed traditionists are 
absent in the isnads of hadiths belonging to a hadith, in all likelihood, he did 
not, in fact, transmit it. As for less reputed traditionists, the probability of their 
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GRAPH 1.25 Percentage of hadiths passed on by transmitters included in category m within 
Blocs 1, 2, and 3 


appearance in the isndd a hadith is expected to be lower than that for the more 
reputed traditionists. But the uniformity of the distribution of each category of 
transmitters suggests that the relative number of transmitters included in the 
isnads of a particular hadith reflects, relatively faithfully, the extent to which 
that hadith was generally accepted by traditionists, that is, the larger their 
number, the more accepted that hadith. 

A possible objection here is that it is necessary to consider a potential fab- 
rication of isnads. However, I think that the uniformity of the distribution of 
transmitters can be invoked to dismiss the possibility of a large-scale isnad fab- 
rication, as far as transmitters who died after the period 81-90 are concerned. 
If isndds had been fabricated in a more or less large scale, the percentage of 
highly reputed traditionists would be significantly high in the isnads of some 
of hadiths that comprise a large number of hadiths. We have seen, conversely, 
that the percentage of highly reputed traditionists is smaller in Bloc 3 than in 
Blocs 1 and 2. 
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CHAPTER 2 


Water to be Used for Ablution 


1 Introduction 


The ritual prayer (salat), which is performed five times a day, is the second 
pillar of Islam. It is incumbent on every Muslim who is sane and more than 
around seven years old.! Prior to prayer a Muslim is required to perform ablu- 
tion. The Prophet is reported to have said, “Neither prayer without purification 
nor sadaqa out of purloined wealth will be accepted” (la tuqbalu sala bi-ghayr 
tuhur wa-la sadaga min ghulul).2 There are two types of ablution: partial ablu- 
tion (wuda’) and full body ablution (ghusl). Regarding the former, Q. 5:6 reads: 


O believers, when you stand up to pray wash your faces, and your hands 
up to the elbows, and wipe your heads, and your feet up to the ankles. If 
you are defiled, purify yourselves ...3 


Partial ablution is prescribed to correct minor impurity (hadath, hadath 
asghar), which is caused by urine, stool, passing wind etc. Full body ablution is 
prescribed to correct major impurity (hadath akbar, janaba), which is caused 
by discharge of semen or vaginal fluids because of sexual intercourse, wet 
dream etc.* Q. 4:43 reads: 


O you who have believed, do not approach prayer while you are intoxi- 
cated until you know what you are saying or in the state of sexual impu- 
rity (junub®”), except those passing through [a place of prayer], until you 
have washed [your whole body] (Aattda taghtasilu). And if you are ill or on 
a journey or one of you comes from the place of relieving himself or you 
have contacted women and find no water, then seek clean earth and wipe 
over your faces and your hands [with it]. Indeed, God is ever Pardoning 
and Forgiving. 


1 The Prophet is reported to have said, “Tell a boy to pray when he reaches the age of seven 
years. When he becomes ten years old, then beat him for prayer.” Abu Dawud, Sunan, 1:133, 
no. 494; cf. loc. cit., no. 495; Tirmidhi, Sunan, 2:259, no. 407; Sahntin, Mudawwana, 1:102. 

2 Muslim, Sahih, 1:204, no. 224; cf. Aba Dawud, Sunan, 1:16, no. 59; Nasa’1, Sunan, 1:80, no. 79; 
Tirmidhi, Sunan, 1:5-6, no. 1. 

3 Translated by Arberry. 

4 Cf. Maghen, “Close Encounters,” 354. 
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Junub means a person who is in the state of ritual impurity due to sexual 
intercourse. Besides a person who is in this state and a person who is intoxi- 
cated, as provided in this verse, the full body ablution is required in certain 
cases, e.g., when a woman is in impurity following menstruation. 

As suggested by Q. 5:6 and Q. 4:34, ablution should be made in principle 
with water. This is corroborated by Q. 8:1, which reads, “When He was causing 
slumber to overcome you as a security from Him, and sending down on you 
water from heaven, to purify you thereby, and to put away from you the defile- 
ment of Satan, and to strengthen your hearts, and to confirm your feet.”> 

These verses imply that water in itself is pure and purifying other things. 
Then a question among others arises. What are the conditions for water to be 
pure or impure? In the following pages, I will examine the opinions of early ju- 
rists concerning this question with regard to the cases of the leftovers of water 
from which animals drank or a sexually impure person performed ablution 
and water in which an impure thing such as an animal or a dead body fell 
(Section 2). Then I will analyze hadiths regarding these cases to know how they 
were formed and transmitted (Sections 3-8). 


2 Early Legal Doctrines 


In this section I will analyze the legal opinions as mentioned in the works of 
al-Shaybani (d. 189/805), Malik (d. 179/795), Sahni (d. 240/854), and al-Shafil 
(d. 204/820) regarding water to be used for ablution. 


2.1 Al-Shaybani’s and Iraqi Doctrines 

In his Athar al-Shaybani (d. 189/805), one of the most important pupils of Abu 
Hanifa, cites a statement attributed to Ibn ‘Abbas (d. 68/687-8), “There are 
four things that nothing can make impure (arba‘a la yunajjisuhu shay’): haman 
body, cloth, water, and land” (athar [2-X1]).6 Commenting on this statement he 
writes, “Our explanation of this statement is that if they become contaminated 
with dirt, we can remove dirt by washing them. As for water it means that a large 
amount of water and running water do not bear defilement (idha asabahu al- 
gadhar fa-ghusila, dhahaba dhalika ‘anhu, fa-lam yahmil qadhar*". Wa-innama 
ma‘nahu fi al-m@ idha kana kathir™ aw jariy™ la yahmilu khabath®”).”” 


5 Translated by Arberry. 
6 Shaybani, Athar, 15-16, no. 25; cf. Aba Yusuf, Athar, 4, no. 8. 
7 Shaybani, Athar, 16. 
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Concerning running water, al-Shafii writes as follows: if an impure thing 
fell in running water and has been taken away, the part of the running water 
which has been made impure flows away and one can perform ablution from 
pure water.® Al-Shaybani must have reasoned in the same way. As for “a large 
amount of water,” it is premature to say what he meant by it, but it allows for 
two possible inferences. First, he may have born in mind the rule that if an ani- 
mal falls in a well it is required to draw out a number of buckets (dalw) of water 
to purify it, for in the As/ and the Jamié‘al-saghir he writes that if a mouse fell in 
a well and died there 20 or 30 buckets of water should be drawn out.? Suppose 
that a mouse fell in a well and died there and that its corpse has been collected. 
If they draw out—say—20 buckets of water, the same amount of pure water 
will be supplied from ground water. Although defilement must have flowed 
from the mouse and expanded in the well, he reasoned that defilement was 
sufficiently diluted to be ignored for the purpose of ablution or drinking. I will 
return to this rule. We may infer as follows: even when a body of water carries 
substances within it that are considered to be impure, the water itself is con- 
sidered to remain pure. In the case of the three other substances mentioned 
in the statement of Ibn ‘Abbas—the human body, cloth, and land—there ex- 
ists the possibility of separating the impure substance from the still pure sub- 
stance with which it has mingled. In the case of water, however, separation 
of the two would be a practical impossibility, even as it remains a theoretical 
possibility. What matters is, however, to know whether or not water that has 
come in touch with an impure thing can be used for ablution. 

Secondly, he may have born in mind the rule to be adopted by later Hanafis 
that if part of a large amount of water becomes impure, the other part is not 
considered to be impure. Al-Kasani writes as follows: most scholars are of the 
opinion that a small amount of water becomes impure, whereas a large amount 
of water is not. But they disagree as to where to draw the line between a small 
amount and a large amount. The Hanafis maintain as follows: if part of the 
water can reach any other part of it, that is, part of it can be mixed with other 
part of it, it is considered a small amount; otherwise, the water is considered 
a large amount.!° He writes also that the Hanafis hold as follows regarding the 
case of a pond in which an impure thing falls: if the pond is so large that if one 
side of it is shaken the other side is still, it is permitted to perform ablution in 


8 Shafis, Ikhtilaf, 74. 
Shaybani, Asi, 1:61; Shaybani, As/ (1410), 1:90; Shaybani, Al-Jami‘ al-saghir, 78. About the 
volume of a dalw, al-Zuhayli writes as follows: if a bucket belongs to a well, one dalw is 
equal to its volume. Otherwise, it is considered to be equal to a sd‘ ie., 2.5 kg or 2.75 L. 
Zuhayli, AL-Figh al-islami, 1:291-292. 

10 Kasani, Bada’i‘, 1:71. 
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a part of the pond which is most probably not attained by impurity; otherwise 
it is not permitted to perform ablution there." 

Whatever the exact meaning of the explanation of al-Shaybani, let us make 
a remark. Ibn Abi Shayba quotes Abu Hanifa, the teacher of al-Shaybani, as 
having said, “Water can become impure” (yanjusu al-ma’).!” It is not clear, from 
this short quotation, what Abu Hanifa bore in mind, but it is certain that water 
can be inapt to be used for ablution if it comes in touch with an impure thing. 
Al-Shaybani seems to have distinguished the question of whether or not water 
that has come in touch with impurity can be used for ablution from the ques- 
tion of whether or not water itself can become impure when he wrote that 
“a large amount of water and running water do not bear defilement.” I will 
return to the issue of the clause that water does not become impure or similar 
clauses and the clause that water does not bear defilement or similar clauses 
in Section 4. 

As for the leftovers that a menstruating woman or a sexually impure person 
drank or used for ablution, al-Shaybani writes that they are pure and can be 
used for ablution.!® He writes as follows about the leftover water that an ani- 
mal drank: if an animal whose meat is eatable, such as a bird, mutton, a cow, a 
camel, a horse, or a workhorse, drank from water, there is no harm in using the 
leftovers for ablution."4 He cites also the opinion of Ibrahim al-Nakha’ that it is 
permitted to perform ablution with the leftovers of a horse, a camel, or sheep, 


but that it is prohibited to perform ablution with the leftovers of a mule or a 
donkey. 


2.2 Malik’s and Medinan Doctrines 

Sahnun in his Mudawwana refers to opinions of several authorities regarding 
water touched by impurity. When the Qadi of Ifriqiyya Khalid b. Abi ‘Imran 
al-Tujibi (d. 125/742) asked the Medinan jurists and traditionists al-Qasim b. 
Muhammad (d. 102—108/720—727) and Salim b. ‘Abd Allah (d. 106—108/724-727) 
if it is permitted to drink from still water in which an animal fell and died or to 
wash clothes there they responded that if a person sees the water and decides 
that the dead body “has not polluted it” (la yudannisuhu) there is no harm in 
doing so.!© Medinan jurists and traditionists al-Zuhri (d. 124/742) and Rabi‘a 
b. Abi ‘Abd al-Rahman (d. 136/753—4) held that there is no harm as long as “it 


11 Kasani, Bada’; 1:72; cf. Marghinani, Hidaya, 118-19. 
12. Ibn Abi Shayba, Musannaf, 20:69, no. 37247. 

13. Shaybani, As/, 1:21; Shaybani, As! (1410), 1:47. 

14 Shaybani, Asi, 1:23; Shaybani, As/ (1410), 1:49. 

15 Shaybani, Athar, 5, no. 7. 

16 = Sahntin, Mudawwana, 1:25. 
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(viz., injury [adhan]) has changed neither its taste nor its color nor its smell” 
(la yughayyiru dhalika ta‘mahu wa-la lawnahu wa-la rihahu).!” Rabi‘a added 
that if its smell or taste has changed water should be drawn out until its smell 
disappears.!® Sahnun also refers to an event that happened in Medina: when a 
gecko or a mouse fell in a well, Malik b. Anas told them to draw out water from 
it until they were sure that its water “was good” (tabat).!9 

Immediately after citing these opinions, Sahnun writes, “They apply only 
to water in a well” (innama hadha ft bir), and subsequently cites a hadith that 
the Prophet stated, “None amongst you should urinate in still water, and then 
perform the partial ablution from it or drink” (la yabula ahadukum ft al-ma@ 
al-da@im thumma yatawadda’u minhu aw yashrabu) (hadith [2-X2], isnad: Ibn 
Wahb and Sahntn—Anas b. ‘Iyad [Medina, d. 200/815—6]—al-Harith b. ‘Abd 
al-Rahmaan [Medina, d. 146/763—4]—‘Ata’ b. Mina [Medina]—Abu Hurayra).?° 
Sahnun interprets this hadith as indicating that still water other than a well is 
made impure by impure things even if its taste, color, or smell has not changed. 

Sahntn writes, however, that the Yemeni traditionist ‘Ali b. Ziyad (al- 
Lakhmi, d. 248/863) and Ibn Wahb (d. 197/812-3) said that Malik held that if a 
dog lapped from a small amount of water it is prohibited to perform ablution 
with the leftovers, but that it is permitted to do so if a dog lapped from a large 
amount of water such as one stored in a water basin (hawd).?! Apparently in 
support of this opinion, Sahnin cites hadith [2-X3] (isnad: Ibn Wahb—Ibn 
Jurayj [Mecca, d.150/767—-8]), and hadith | 2-X4| (ésnad: ‘Abd al-Rahman b. Zayd 
[Medina, d. 182/798—9]—Zayd b. Aslam [Medina, d. 136/754]—“‘Ata b. Yasar 
[Medina, Alexandria, d. 103/721-2]), which reads that Abu Hurayra narrated: 


The Prophet arrived at a water basin, accompanied by Abu Bakr and 
‘Umar, whereupon its owners came to him and said, “O Messenger of 
God! Dogs and wild beasts (siba‘) lap in this basin.” The Prophet said, 
“Whatever they have carried in their bellies is for them. Whatever 
is left over is for us, and drinkable and pure (lana ma bagqiya sharab*” 
wa-tahur).”22 


An athar of a similar wording transmitted by Medinan traditionists is recorded 
in the Muwatta’ (athar [2-X5], isnad: Yahya b. Yahya—Malik—Yahya b. Sa‘id 


17. Sahntin, Mudawwana, 1:25-26. 

18  Sahnin, Mudawwana, 1:26. 

19 = Sahntin, Mudawwana, 1:25. 

20 Sahntn, Mudawwana, 1:26. 

21  Sahnin, Mudawwana, 1:6; cf. al-Rabi‘ b. Habib, Jami‘, 72, no. 158. 
22  Sahnin, Mudawwana, 1:6; cf. Ibn Maja, Sunan, 1:73, no. 519. 
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[Medina, d. 143-146/760—764]|—Muhammad b. Ibrahim b. al-Harith al-Tamimi 
[Medina, d. 120/737-8]), which reads that Yahya b. ‘Abd al-Rahman b. Hatib 
(Medina, d. 104/722—3) narrated: 


‘Umar b. al-Khattab set out on one occasion with a party of riders, one of 
whom was ‘Amr b. al-‘As. They came to a water basin and ‘Amr asked its 
owner whether or not wild beasts drank from it. ‘Umar b. al-Khattab told 
the owner of the basin not to answer, since the people drank after the 
wild beasts and the wild beasts drank after them.?3 


This is to say, according to ‘Ali b. Ziyad, Ibn Wahb, and Sahnun, Malik distin- 
guished between a large and a small amounts of water in deciding whether 
it is or not pure. However, the Maliki jurist Ibn Rushd al-Jadd (d. 520/1126) 
writes: “According to the principle of the orthodox doctrine of Malik” (‘ala asl 
madhhab Malik), impure water is water whose nature has been changed by 
impurity which has contaminated it. If impurity has not altered its nature, its 
juristic nature does not change. This rule applies irrespective of the amount of 
water. His Medinan pupils held this view, whereas his Egyptian pupils held that 
the juristic nature of water changes if attained by impurity and its amount is 
small.24 Taking into account the Medinan orthodox doctrine regarding a well 
into which an animal fell (recall that al-Zuhri and Rabi‘a b. Abi ‘Abd al-Rahman 
said that there is no harm as long as “it [viz., injury] has changed neither its 
taste nor its color nor its smell’5) and the fact that Ibn Wahb was an Egyptian, 
Malik seems to have changed his former opinion to adopt the one in favor of 
the distinction between a small and a large amount of water. 

If Malik changed his opinion, a question arises: why did the Prophet in 
hadith [2-X4] and “Umar in athar [2-X5]| regard the water in the water basin 
as pure? In my view, one possible explanation is a practical one. Suppose that 
someone goes out to the suburbs and wants to perform ablution with water 
from a water basin. If it is prohibited to do so until he is assured that it has not 
been visited by a wild beast, it is almost impossible for him to perform ablu- 
tion there. The idea underlying hadith [2-X4] and athar [2-X5]| appears to be 
that water located outside a city is considered pure if it looks pure. The same 
rationale may underlie the rule governing water in a well in which an animal 


23. Malik, Muwatta’, recension of Yahya b. Yahya, 40, no. u; cf. Malik, Muwatta’, recension of 
Abia Mus‘ab al-Zuhzri, 1:26, no. 55; ibid., recension of al-Shaybani, Muwatta’, 42, no. 45; Abd 
al-Razzaq al-San‘ani, Musannaf, 1:76—77, no. 250; Ibn Abi Shayba, Musannaf, 2:135, no. 1516; 
Daraqutni, Sunan, 1:32, no. 18. 

24 Ibn Rushd al-Jadd, Mugaddamat, 1:86. 

25 Sahnin, Mudawwana, 1:25-26. 
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fell and died. It would cause a serious problem for the inhabitants around such 
a well if it were prohibited to drink or perform ablution from it. This appears 
to be the idea underlying the case of a water basin found in the suburbs and 
a well. 

Regarding the leftover water, Sahnun writes, on the one hand, that Malik 
said that if a bird or a beast which eat corpse drinks from a container it is pro- 
hibited to perform ablution with water in it.26 He writes, on the other hand, 
that Ibn al-Qasim related as follows: Malik saw no harm in performing ab- 
lution with the leftover of water that a workhorse, a camel, a mule, or a dog 
drank. Concerning the hadith to the effect that the Prophet told them to wash 
seven times the cup from which a dog drank, he said that he did not know 
what it really meant. He seems to have treated here a dog as a domestic animal 
contrary to a bird or a beast which eat corpse. Sahntin quotes also Yahya b. 
Sa‘id (Medina) and Bukayr b. ‘Abd Allah b. al-Ashajj (Medina, d. 122/739—40) as 
having said that there is no harm in performing ablution with the leftovers of 
a donkey, a camel and other animals, and attributes the same view to al-Zuhni 
with regard to a donkey and to ‘Ata’ b. Abi Rabah, Rabi‘a b. Abi ‘Abd al-Rahman, 
and Abu al-Zinad (Medina, d. 130/748) with regard to a donkey and a camel.?” 
As for the leftover water used for ablution, Sahniin writes that Malik saw no 
harm in the water from which a menstruating woman and a sexually impure 
person drank or performed ablution.8 


2.3 ALShafit 

The doctrine of al-Shafi as depicted in the Umm and Ikhtilaf al-hadith is dif- 
ferent from those of the Kufans and the Medinans in some respects.9 In the 
following let us cite, however, not these works, but the Mukhtasar of his most 
important pupil al-Muzani (d. 264/877—-8), who shrewdly compiles the state- 
ments of his master and cites more hadiths than these works: 


(Al-Shafit said:) a trustworthy man—al-Walid b. Kathir al-Makhziami— 
Muhammad b. ‘Abbad b. Ja‘far—‘Abd Allah b. ‘Abd Allah b. ‘Umar— 
Ibn ‘Umar: The Prophet stated, “When there are two qullas of water, it 
bears no impurity” (édha kana al-m@ qullatayn lam yahmil najas). The 
Prophet may have said “khabath” rather than “najas.’ ... Concerning this 
hadith, al-Shafii noted, “in gilal of Hajar.” Ibn Jurayj also said, “I saw qilal 


26  Sahnin, Mudawwana, 1:5. 

27 Sahnin, Mudawwana, 1:5; cf. Zuhayli, Figh, 1:284-285. 
28  Sahnin, Mudawwana, 1:14. 

29 = Shafi, Umm, 1:4-5; Shafi, [khtilaf, 70-77. 
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of Hajar. One qulla comprises two qirbas or a little over two.” (Al-Shafil 
said:) It is prudent to equate two qullas with five girbas. (Al-Muzani said:) 
Qirba of Hijaz is a large amount. In support of this, al-ShafiT invoked a 
hadith. The people asked the Messenger of God, “Can we perform the 
partial ablution from the well of Buda‘a, which is a well in which men- 
strual cloth, dead dogs and what makes men impure were thrown?” He 
replied, “Nothing makes it impure.’ Al-ShafiT said: by “nothing makes it 
impure” is meant that if the amount of water is large enough an impure 
thing does not alter it. The Prophet reportedly stated, “Water was created 
as a pure thing. Nothing makes it impure but what alters its smell or taste” 
(khuliga al-m@ tahur® la yunajjisuhu shay’ illa ma ghayyara rihahu aw 
ta‘mahu). He said, regarding what is related about Ibn ‘Abbas, ie., that he 
pulled up the body of an Eastern African (Zanji) who died in the well of 
Zamzam, that it is not certain whether or not it is the Zamzam that we 
know. Ibn ‘Abbas is also reported to have stated, “There are four things 
that do not become impure” and mentioned water. He did not contradict 
[what] the Prophet [said], for he might have emptied the well because he 
recognized blood in the well or he might have done so although it was not 
obligatory to clean the well. (Al-Shafii said:) If there is more than five big 
Hijazi girbas of water and blood or any other impurity fell into it, while 
neither its taste nor color nor smell has changed, water is not impure but 
pure as it is, for there are five girbas or more of water. This is the distinc- 
tion between a large amount [of water], which is not made impure but by 
what changes it, and a small amount, which is made impure even by what 
does not change it ... If water of less than five girbas is attained by impu- 
rity and other water is poured on it or the former is poured on the latter 
until the total amount of water exceeds five girbas, either water is pure.°° 


Let us make some remarks before analyzing this text. First, the hadith cited 
at the beginning of this text is hadith [2-1.QKN1] (see Diagram 2.1). Secondly, 
al-Daraqutni cites Hushaym (Wasit and Bagdad, d. 183/799) as having said that 
“two qullas are two big jugs” (al-jurratayn al-kabiratayn).*| Thirdly, the state- 
ment of Ibn Jurayj that “one gulla comprises two qirbas or a little over two” 
is recorded also in the Musnad al-Shafit.2? Abu Bakr Wail Muhammad Bakr 


30 = Muzani, Mukhtasar, 17-18. Hajar is a city located in the southeastern Arabian Peninsula. 
31  Daraqutni, Sunan, 1:20. In a hadith recorded in the Sahih of al-Bukhari, fruits on Sidrat 
al-muntaha (a tree in the seventh heaven) are likened to qilal of Hajar and its leaves are 
likened to the ears of elephants because of their bigness. Bukhari, Sahih, 4:10, no. 3207. 
32 This is a later compilation of hadiths that al-Shafii related. 
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Zahran, the editor of the commentary by al-Rafii on this work, reads it as 
“tasau al-qulla qirbatayn aw gqirbatayn wa-shay”*",” in accordance with which 
I translated it.33 This reading is also in accordance with the doctrine of al- 
Shafi and the later Shafi‘s. But I doubt that this reading is correct, as will be 
explained in detail. Fourthly, the hadith concerning the well of Buda‘a (“the 
Buda‘a hadith” in this section) is a variant of hadith [2-5] (see Section 6). 

It is necessary to make some observations about this text. First, al-ShafiT 
interprets the athar of Ibn ‘Abbas in line with the literal interpretation of 
hadith [2-1.QKN1]. According to an athar ([2-X6], isnad: ‘Abbad b. al--Awwam 
[Wasit, d. 183/799-800]—Sa‘id b. Abi ‘Aruba [Basra, d. 156/772-3]|—-Qatada 
[Basra, d. 117/735-6]—Ibn ‘Abbas), a man from Eastern Africa fell in the well 
of Zamzam and died. Ibn ‘Abbas ordered a man to go down and pull up the 
dead body, and ordered them to evacuate the well.** At first glance, this athar 
suggests that the well of Zamzam was made impure by the dead body, but al- 
Shafil, apparently on the assumption that the well contained more than two 
qullas of water, tried to harmonize this athar with hadith [2-1.QKN]. An exam- 
ple of a similar interpretation is found also in Ikhtilaf al-hadith. He cites hadith 
[2-X7], which reads, “None amongst you should urinate in still water, and then 
perform ablution” (la yabulanna ahadukum fi al-m@ al-da@im thumma yagh- 
tasilu minhu).°> But he does not interpret it literally. He says that this hadith 
does not mean that still water is made impure by urine, but that people dislike 
it, just as it is prohibited to urinate on a public road, under a tree or any other 
place where people gather, because they are annoyed by such an act, rather 
than because it is prohibited to urinate on the ground.*¢ It is certain that he 
interprets this hadith in accordance with the principle that more than two qul- 
las of water does not become impure. 

Secondly, al-Shafii justifies the distinction between a large and a small 
amount of water by invoking the Buda‘a hadith as well as the two qullas hadith, 
although such a distinction is not mentioned in the former (see Section 6). 

Thirdly, al-Shafil derives a straightforward solution from his interpretation 
in the last sentence, although it may pose a problem. If, for example, the dead 
body of a dog fell in a large amount, say 1.9 qullas, of water, can we purify it by 
adding 0.1 qulla of pure water? Al-Shafil would have answered this question 
affirmatively. In this connection it is interesting to refer to the case considered 
by later Shafi‘ls: suppose that there are two vessels, both of which contain one 


33 ~——Rafi', Sharh, 3:58. 
34 Ibn Abi Shayba, Musannaf, 2:197, no. 1734; cf. Daraqutni, Sunan, 1:33, no. 1. 
35  Shafid, Ikhtilaf, 71. 
36 = Shafi, IkAtilaf, 73. 
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qulla of water that has been juristically contaminated. If we put together the 
water of the two vessels, does it become pure? The Shafi‘ jurists al-Mawardi 
and al-Juwayni answer this question affirmatively.?” The latter justifies this an- 
swer as follows: 


Suppose that one qulla of juristically impure water (qulla najisa najasat™ 
hukmiyyat@”) is in a vessel, and another qulla of juristically impure water 
is in another vessel, and neither of them has changed. If they are mixed, 
water in its entirety is pure, because they have reached the large amount. 
If they are subsequently separated, this does not affect their nature, for 
once they were mixed, their impurity has been removed and their [for- 
mer] nature has disappeared.3® 


Logically it is absurd to suppose that if an impure thing is mixed with another 
impure thing they become pure together. Al-Juwayni seems to have reasoned 
that whether water is or not pure must be decided by the literal interpretation 
of the revealed text, even if the decision contradicts what logic dictates. 

Fourthly, al-Shafii cites three hadiths that are cited neither by al-Shaybani 
nor by Sahnun. 

(1) The hadith cited at the beginning of the above-cited text (hadith [2-1. 
QKN)]) is cited also in the Umm and Ikhtilaf al-hadith,?° but the longer variants 
(e.g., hadith [2-1.DQK]. See Section 4) of this hadith are not cited in any work of 
al-Shafi‘. Al-Shaybani holds that a large amount of water does not bear defile- 
ment without citing a hadith in support of this opinion. Two hadiths cited by 
Sahnun (hadiths [2-X3] and [2-X4]) may point to a similar rule, but they do not 
mention the line of demarcation between a large amount and a small amount. 

(2) The Buda‘a hadith (hadith [2-5]) is cited in Ikhtilaf al-hadith,*° but not 
in the Umm. It is cited neither in the works of al-Shaybani nor in the Muwatta’ 
nor in the Mudawwana, whereas it is recorded in many later hadith collections 
(hadith [2-5]. See Section 6). 

(3) The hadith to the effect that the Prophet stated, “water was created ...,’ 
(hadith [2-X8]) does not seems to be recorded in any hadith collection prior 
to al-Shafii nor in those after him.*! In Ikhtilaf al-hadith, al-Shafii affirms, re- 
garding the thesis that if the taste, color, or smell of water has changed it is 


37. Mawardi, Hawi, 1:343; Juwayni, Nihaya, 1:261. 
38 Juwayni, Nihaya, 1:261. 

39 «=: Shafi, Umm, 1:4-5; Shaft, [khtilaf, 73. 

40 —- Shafi, Ikhtilaf, 71. 

41 It is cited in Shawkani, Sayl, 33. 
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considered impure, that it is transmitted in a manner that is not approved by 
traditionists (ahl al-hadith), i.e., it is presented as “the consensus of people re- 
garding which I do not know any objection” (qawl al-‘amma la a‘lamu bayna- 
hum fthi ikhtilaf).4* As will be indicated, hadiths that consist of the statement 
of the Prophet “Water is not made impure by anything except what changes its 
color, taste or smell” or similar texts are recorded in some hadith collections 
(hadith [2-8]. See Section 7). 

(4) The athar (athar |2-X6]) related to a man who fell in a well is not cited in 
works of al-Shaybani, Malik, and Sahnitn. Nor is it cited in the Umm. It is cited 
in Ikhtilaf al-hadith*? and the Mukhtasar, but without isnad. It is recorded in 
later hadith collections with an isnad.44 

For the purposes of this study, two points are important. First, the first three 
observations give the impression that al-Shafil was struggling to harmonize 
hadiths that were in circulation in his time with his doctrine. However, al-Shafi'l 
was versed in both Medinan and Iraqi jurisprudence. Should we infer that the 
hadiths he cites were formed more or less independently of the development 
of jurisprudence, say properly speaking in the sense that it was developed by 
those classified as jurists in biographical works? Secondly, the fourth observa- 
tion may look to suggest that hadiths [2-1.QKN] (or hadith [2-1] in general), 
[2-5], [2-8], [2-X8] and athar [2-X6] were put into circulation only in the time 
of al-Shafi. This gives support to this inference. However, this observation 
can be explained also by assuming that these hadith were initially transmit- 
ted from a teacher to a small number of his pupils and that it took some time 
before it was widely known or accepted. If so, when were they widely known 
or accepted by traditionists or jurists? I will answer the two questions by clari- 
fying the process by which hadiths [2-1|-[2-8] were formed and reformulated. 


3 What is a Qulla? 


In this section I try to clarify the definition of a qulla. For this purpose, let us 
begin by referring to the definition given by later Shafiiis and Hanbalis. The 
Shafi jurist al-Nawawi writes that two qullas are equal to 500 Baghdadi ratls 
according to some, 600 ratls according to others, and 1000 ratls according to yet 


42 Shafi, Ikhtilaf, 74. 

43  Shafi4, Ikhtilaf, 77. 

44 Ibn Abi Shayba, Musannaf, 2:197, no. 1734; ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:82-83, 
no. 275; Daraqutni, Sunan, 1:33, no. 1; Bayhaqi, Sunan, 1:266. 
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others, but that the first opinion is correct.4° As one Baghdadi ratl is equal to 
381.6 grams, 500 ratls are equal to about 191 kg. The Hanbali jurist Ibn Qudama 
refers to the opinion that equates two qullas with 400 ratls and the one that 
equates two qullas with 500 ratls.*® As noted, al-Shafii said, “It is prudent to 
equate two qullas with five qgirbas.” We have no clear idea about the magni- 
tude of five qgirbas as conceived by al-Shafii,*’ but this statement is inspired 
by the aforementioned statement of Ibn Jurayj that “al-qulla t-s-‘qirbatayn aw- 
girbatayn wa-shay’@",” which I translated as “one quila comprises two gqirbas or 
a little over two” in accordance with the reading of Abu Bakr Wail Muhammad 
Bakr Zahran. But a statement of al-Shafi recorded in the Umm casts doubt on 
this reading. Immediately after this statement of Ibn Jurayj, which is cited also 
in the Umm, al-Shafi' states as follows: 


Muslim used to believe that this [viz., two qullas] is smaller than or equal 
to half a girba. Then he said, “Five qirbas are the maximum of two qullas, 
but two qullas may be smaller than five girbas.”4® 


This “Muslim” is the Meccan traditionist Muslim b. Khalid (d. 179/795-6). It 
follows from the former understanding of Muslim, which implies that one 
qulla is less than or equal to one quarter of a girba, that we should read the 
statement of Ibn Jurayj (from whom Muslim heard) as “one qulla is 1/9 of two 
girbas or a little more” (al-qulla tus‘ qirbatayn aw qirbatayn wa-shay’"). It may 
be objected that according to this reading “shay’*”” should instead be “shay’”,” 
but the original text may have been rewritten. Whatever the case, there is addi- 
tional evidence which indicates that one qulla used to denote a much smaller 
amount than it did in the understanding of later Shafi‘s and Hanbalis. 

First, ‘Abd al-Razzaq al-San‘ani said that two qullas were equal to one faraq,*9 
while Abu Dawid said that he had heard Ibn Hanbal saying that one faraq was 
equal to 16 ratls.5° One faraq is mentioned also in a hadith recorded in the 
Sunan of al-Tirmidhi: when the Companion Kab b. ‘Ujra was performing ‘umra 


45  Nawawi, Rawda, 1:19; cf. Mawardi, Hawi, 1:335; al-Jalili, Makayil, 102. 

46 —_ Ibn Qudama, KG@fi, 1:8; cf. Zuhayli, Figh, 1:273. 

47. The Hanafi jurist al-Kasani equates one girba with 50 mann, and accordingly, five girbas 
with 250 manns. Kasani, Bada’‘, 1:71. The magnitude of one mann differs from a region 
to another. However, he taught in Aleppo from 543/1148 to 587/1189, the year he died. 
Heffening and Linant de Bellefonds, Encyclopaedia of Islam, second edition, s.v. “al- 
Kasani.” If he was bearing in mind the Syrian mann, one mann is equal to 819 gram. Hinz, 
Islamische Masse und Gewichte, 16. Thus, five girbas are equal to 204.75 kg. 

48  Shafit, Umm, 1:4-5. 

49 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:79, no. 259. 

50 Abu Dawid, Sunan, 1:62, no. 238; cf. Bayhaqi, Sunan, 1:263. 
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in the year of al-Hudaybiya, he was bothered by lice. Thereupon the Prophet 
told him to shave his head, and to give one faragq of food to six needy people 
(i.e, one-sixth of a farag to each of them), to fast for three days, or to offer a 
victim. It is noted in this hadith that one faraq is equal to three sa‘s.*! As for the 
measure of a sa‘, it was itself controversial. Abu ‘Ubayd b. Sallam writes that it 
is common knowledge among the people of Hijaz that one sa‘ equals 5.33 ratls. 
The Iraqis, on the other hand, erroneously believe it to be equal to 8 ratts.5? 
We have seen, on the one hand, that according to later Shafi‘is and Hanbalis, 
two qullas are equal to 400 to 1,000 ratls. On the other hand, ‘Abd al-Razzaq 
said that two qullas are equal to one faraq, which is equal to 15.99 or 24 ratls 
according to Hijazis and Iraqis respectively. Therefore, the magnitude of two 
qullas according to ‘Abd al-Razzaq represents at most 6% of that as conceived 
by later Shafi‘ts and Hanbalis. 

Secondly, according to hadith [2-X9], ‘Aidh b. ‘Amr (Medina, Basra, d. 61/ 
680-1) narrated as follows: a cup (qidh) or a container (ina’), which contained 
a qulla of water, was brought to the Prophet. After he performed the partial 
ablution from it, he made the leftovers sprinkled over the people.5? Whatever 
the exact meaning of this hadith, it indicates that one qulla of water is enough 
for the partial ablution and that water is not contaminated by the partial ab- 
lution at least if it is more than one qulla. As it is unanimously held that the 
minimum amount of water required for the partial ablution is one mudd, i.e., 
1/4 sa°* one qulla is not much greater than 1/4 sda‘, that is, 1.3 ratl according to 
the people of Hijaz. This represents only 0.26% of one qulla as conceived by 
Shafi‘is and Hanbalis. 

Why is the magnitude of a qulla as mentioned by ‘Abd al-Razzaq al-San‘ani 
and indicated by hadith [2-X9] so different from that as conceived by the 
Shafi‘is and the Hanbalis? An answer to this question is suggested by a num- 
ber of statements attributed to some Companions or Successors in which “go 
qullas” are substituted for “two qudlas”: the Medinan jurist and traditionist 
Muhammad b. al-Munkadir (d. 130/747-8) held that if there are 40 qullas of 
water it does not become impure.®° He attributed this opinion also to ‘Abd 
Allah b. ‘Amr b. al-‘As (d. 62/682-—3).5° Likewise, according to athar [2-X10], Abu 
Hurayra said, “If there are 40 qullas of water it bears no defilement.”5” 


51 ~~ Tirmidhi, Sunan, 3:279, no. 953. 

52 Abia Ubayd, Amwal, 620. 

53 Ruyani, Musnad, 2:36-37, no. 781. 

54 Ibn Qudama, Mughni, 1141, no. 313; Kasani, Bada‘, 1:35; Nawawi, Rawda, 1:90. 
55 Ibn Abi Shayba, Musannaf, 2:141, no. 1543; Daraqutni, Sunan, 1:27, no. 39. 

56 Ibn Abi Shayba, Musannaf, 2:139, no. 1535; Daraqutni, Sunan, 1:27, nos. 35-37. 
57 Daraqutni, Sunan, 1:27, no. 40. 
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Why did they mention 40 qullas as the amount of water which cannot 
become made impure, whereas the statements included in the majority of 
hadiths and athars attributed to other Companions and Successors mention 
two qullas as such an amount? It is possible to explain this phenomenon by 
assuming that one gulla in the latter represents twenty times as much as one 
qulla in the former statements. But in my view it is more plausible that two 
groups of statements are related to different situations. To demonstrate this, 
let us cite the comment of al-Daraqutni on athar [2-Xi10] cited just above: some 
held that Aba Hurayra said “40 gharbs,’ while others held that he said “4o 
dalws,” rather than “40 qullas.’>® The same applies to Ibn ‘Abbas.°? 

In this comment, 40 dalws reminds us of the Meccan and Kufan doctrine 
about the number of buckets (sg. dalw) to be drawn up from a well in which 
certain animals fell to use its water for ablution or drinking. The Meccan schol- 
ar ‘Ata’ b. Abi Rabah said as follows: if a big mouse fell in a well, 20 dalws should 
be drawn up, but if it died, 40 dalws; if a sheep fell in a well, 40 dalws should 
be drawn up, but if it died, 100 dalws should be drawn up, or the well should be 
evacuated;® the Kufan scholar Ibrahim al-Nakha‘t held that 40 dalws should 
be drawn up if a big mouse or a cat fell in a well;* the Kufan scholar Hammad 
b. Abi Sulayman held, regarding the case of a chicken, a dog, or a cat which fell 
in a well and died, that 30 or 40 dalws should be drawn out.®2 We have no exact 
idea about the magnitude of the bucket (dab) in these opinions or the smaller 
qulla,®* but if, as suggested by the comment of al-Daraqutni on the statement 
of Aba Hurayra, a dalw is equal to a qulla, we can interpret the statement, “If 
there are 40 qullas of water, it does not become impure,” to mean that 40 qullas 
are the standard amount of water large enough to absorb impurity emanating 
from an impure thing. This idea coincides with al-Shafi1's interpretation of the 
two qullas hadith. 

This observation raises a question. What is the juristic meaning of the small- 
er quillas in the two qullas hadith? In the next section, I will analyze hadiths 
[2-1] and [2-2], the only Aadiths that contain the statement of the Prophet, “If 
there are two qullas of water, nothing makes it impure,” (or some similar state- 
ments) to determine whether or not they are at the origin of this statement, 


58 Daraqutni, Sunan, 1:27, no. 40. 

59  Daraqutni, Sunan, 1:27, no. 40; Tabari, Tahdhib, Musnad Ibn ‘Abbas 2:725, no. 1093. 

60 Ibn Abi Shayba, Musannaf, 2:196, no. 1726. 

61 Ibn Abi Shayba, Musannaf, 2:196, no. 1725. 

62 Ibn Abi Shayba, Musannaf, 2:197, no. 1729. 

63. As noted, according to al-Zuhayli, if a bucket belongs to a well, one dalw is equal to its 
volume. Otherwise, it is considered to be equal to a sd‘ ie., 2.5 kg or 2.75 L. Idem, Al-Figh 
al-islami, 1:291—292. 
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in other words, whether or not this statement was contained in them from 
the outset. 


4 Hadiths [2-1] and [2-2] 


Hadith | 2-1] comprises 84 hadiths. They are all narrated by Ibn ‘Umar and con- 
tain the statement of the Prophet, “If there are two quilas of water, nothing 
makes it impure,” or “If there are two qullas of water, it does not bear defile- 
ment (khabath),” or similar statements. Hadith [2-2] comprises 22 hadiths. All 
of them contain the statement of the Prophet, “If there are two qullas of water, 
nothing makes it impure,” or similar statements. Eight hadiths among hadith 
[2-1] and seven hadiths among hadith | 2-2] consist only of the statement of the 
Prophet. 

As for their isnads, hadiths belonging to hadith [2-1] have in common the 
isnad ‘Abd Allah b. ‘Abd Allah b. ‘Umar—Ibn ‘Umar, or ‘Ubayd Allah b. ‘Abd 
Allah b. ‘Umar—Ibn ‘Umar, and those belonging to hadith [2-2] have in com- 
mon the isndd Hammad b. Salama—‘Asim b. al-Mundhir—‘Ubayd Allah b. 
‘Abd Allah b. ‘Umar—Ibn ‘Umar, except for two hadiths. 

To analyze these hadiths, let us label them according to the elements con- 
tained in them. The following is the elements and the phrases meant by them. 


Element F: “water located in the wilderness” 

Element H: “water basins in the desert” 

Element D: “beasts (dawabb) and predators frequent water.’ 
Element S: “predators lap.’ 

Element Q: “if there are two qullas of water” 

Element N: “nothing makes it impure.’ 

Element K: “water does not bear defilement.” 


In the following, I analyze at first the statement of the Prophet and hadiths 
that consists only of it included in hadiths [2-1] and [2-2]. Then I proceed to the 
analysis of the remaining, i.e., longer hadiths in the respective hadiths. 


41 The Statements of the Prophet 

The statements of the Prophet on this issue are of two types: the one which 
contains element N, and the one containing element K. Out of 84 hadiths be- 
longing to hadith [2-1], 24 hadiths contain element N, while 65 hadiths con- 
tain element K (5 hadiths contain both elements). By contrast, all 22 hadiths 
included in hadith [2-2] contain only element N. As for hadith [2-2], we can 
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safely say that the original matn contained element N. As for hadith [2-1], it is 
also certain that the original matn contained element N for the following rea- 
son. On the one hand, the statement, “Nothing makes water impure,’ or simi- 
lar statements including “to make impure” (najjasa) or “impurity” (najas), are 
attributed to some Companions and Successors (see below), but I could find 
neither a Companion nor a Successor credited with a statement containing 
“defilement.” Likewise, we find the clause, “I do not think that that makes the 
water impure” (fa-la ara dhalika yunajjisu ‘alayhi al-ma@),®* in the Muwatta’ but 
not a clause that contains “defilement” there. In the Mudawwana the terms 
‘{mpurity” or “to make impure” are used in many places,®> but not the term 
“defilement.” In contrast, we have seen that “defilement” is used in the Athar 
of al-Shaybani. Therefore, it is reasonable to suppose that the element K was 
substituted for element N after hadith [2-1] was put into circulation in Iraq. 

This inference is corroborated by hadiths transmitted by al-Shafil. On 
the one hand, hadith [2-Xu] (isnad: al-Shafi'i—Muslim b. Khalid [Mecca, 
d.179/'795-6 |—Ibn Jurayj), which al-Shafi (b. 150/767—-8) heard most probably 
in Mecca where he began his academic career in his youth, contains element 
N, ie., the Prophet said “impurity” (najas).6° However, in hadith [2-1.QKN1] 
mentioned in the above-cited text from the Mukhtasar of al-Muzani and re- 
corded in the Umm, hadith [2-1.QKN2] recorded in the Sunan of al-Daraqutni, 
and hadith [2-1.QKN3] recorded in the Mustadrak of al-Hakim al-Naysaburi 
(d. 405/1014), all of which share the isnad al-Shafi‘i—‘“a trustworthy man’—al- 
Walid b. Kathir (Kufa, d. 151/768-9)—Muhammad b. ‘Abbad—‘Abd Allah b. 
‘Abd Allah b. ‘Umar—Ibn ‘Umar, al-Shafi‘l was not sure whether the Prophet 
said “najas” or “defilement.’® This indicates that al-Shafit, who at first heard 
hadith [2-Xu1], knew its variant hadith [2-1.QK] in Iraq and was not sure which 
version was correct. 

It is not difficult to detect why element K was substituted for element N. 
As noted in Section 1, Ibn ‘Abbas is reported to have said that water cannot 


64 Malik, Muwatta’, recension of Yahya b. Yahya, 60, no. 83. 

65  Sahnin, Mudawwana, 1:5, 14, 18, 21, 22, 26, 27, 34, 36, 76, 92. 

66 Shafi, [khtilaf, 73; idem, Musnad, 3:58, no. 806; cf. Shafi, Ikhtilaf, 71. Al-Shafi'l moved 
to Mecca as a child with his mother and pursued his studies there before he moved to 
Medina to study with Malik. Shamsy, The Canonization of Islamic Law, 17-19. In addition, 
according to a hadith with the isndd Abi al-Qasim al-Saydalani—al-Naysaburi—Abu 
Humayd al-Massisi—Hajjaj b. Muhammad—lIbn Jurayj—Muhammad (unidentified) — 
Yahya b. ‘“Uqayl—Yahya b. Ya‘mar, the Prophet said, “If there are two qullas of water, it 
does not carry impurity and there is no harm.’ ‘Abd Allah b. Muhammad al-Naysabiuni, 
Ziyadat, 1:215-216, no. 16. 

67.  Muzani, Mukhtasar, 17; Shafil, Umm, 1:4-5; Daraqutni, Sunan, 116, no. 7; Hakim, 
Mustadrak, 1:213, no. 460. 
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“become impure” (yanjusu). This statement made it necessary to introduce 
another locution to express the idea that water can be inapt to be used for 
ablution even if water itself is pure. This is why element K was introduced in 
many hadiths. 

The statements containing elements Q-N or similar statements are attrib- 
uted to some Companions and Successors, as noted. The Kufan Companion 
Said b. Jubayr (d. 95/714) said, “Nothing makes still water impure if it reaches 
three qullas” (al-m@ al-rakid la yunajjisuhu shay’ idha kana qadra thalath 
gilal).6® The Kufan scholar Ibrahim al-Nakha‘ said, “If there is one Aurr of water, 
nothing makes it impure.’®? The Basran jurist and traditionist Muhammad b. 
Sirin said, “If water reaches one kurr, it does not bear impurity.’”° The Meccan 
scholar Mujahid b. Jabr is quoted in athars recorded in the Musannaf of Ibn 
Abi Shayba and the Musnad of Ibn al-Ja‘d as having stated, “If there are two 
qullas of water, nothing makes it impure.””! However, for our purpose, ‘Asim b. 
al-Mundhir and Muhammad b. ‘Abbad are more relevant. 

‘Asim b. al-Mundhir b. al-Zubayr al-‘Awwam al-Asadi al-Madani was a 
Medinan whois known to have transmitted only hadith [2-2] and athar |2-X12].72 
Athar [2-X12], which reads that Ibn ‘Umar stated, “If there are two qullas of 
water, it bears no impurity,” has the isnad Ibn ‘Ulayya—Asim b. al-Mundhir— 
a man.”3 Commenting on hadith [2-2.QN4] (ésnad: Musa b. Ismat]—Hammad 
b. Salama [Basra, d. 167/784]—‘Asim—‘Ubayd Allah b. ‘Umar), according to 
which Ibn ‘Umar attributed this statement to the Prophet, Abu Dawud writes 
that Hammad b. Zayd (d.179/795-6) related this hadith as a mawqufhadith from 
‘Asim,”4 that is, in the variant that Hammad b. Zayd received from ‘Asim, this 
statement was attributed to Ibn ‘Umar. Therefore, this statement was attrib- 
uted at first to Ibn ‘Umar (or possibly ‘Asim’s anonymous teacher, mentioned 
as “a man’ in athar [2-X12]), and then to the Prophet. Judging from Diagram 2.2, 
it is Hammad b. Salama who raised hadith [2-2.QN] to the Prophet. 

The Meccan traditionist Muhammad b. ‘Abbad appears in the isnads of 
hadiths [2-.QK], [2-1.QN], and [2-.QKN], which consist only of the state- 
ment of the Prophet. As Muhammad b. ‘Abbad is reported to have heard from 
Abu Hurayra and to have related to Ibn Jurayj (d. 150/767-8),”> he must have 


68 Ibn Abi Shayba, Musannaf, 2:140, no. 1540. 

69 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:81, no. 268. 

70 Ibn Abi Shayba, Musannaf, 2:140, no. 1538. 

71 ~~ Ibn Abi Shayba, Musannaf, 2:141, no. 1541. 

72 Cf. Ibn Hajar al-‘Asqalani, Tahdhib, 3:41—42, no. 3467. 

73 Ibn Abi Shayba, Musannaf, 2:140, no. 1537. 

74 Abu Dawid, Sunan, 1:17, no. 65. 

75 Bukhari, Ta’rikh, 1:175, no. 528; Ibn Hibban, Thigat, 5:371. 
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been older than Ibn Jurayj. We cannot say with certainty whether or not this 
statement was attributed to the Prophet from the beginning. We read, how- 
ever, in the above-cited text from the Mukhtasar of al-Muzani, that al-Shafi‘t 
cites hadith [2-X11], which consists only of the statement of the Prophet, and 
that al-Shafii heard it from Muslim b. Khalid (d. 179/795-6) from Ibn Jurayj.”® 
Likewise, ‘Abd al-Razzaq al-San‘ani heard from Ibn Jurayj hadith [2-X13] (with- 
out isnad), according to which the Prophet stated, “If there are two qullas of 
water, it bears neither impurity nor harm (ba’s).””” If we believe al-Shafit and 
‘Abd al-Razzaq, the statement, “If there are two qullas of water etc.,” was at- 
tributed to the Prophet in Mecca before 150/767-8, i.e., at an earlier date than 
in Basra and Kufa. 

The foregoing arguments raise questions. Who replaced element N with ele- 
ment K in hadith [2-1]? Who added elements other than elements Q-N or Q-K 
to form longer hadiths? Why and how did they do so? In the following sub- 
sections, I will endeavor to answer these questions. 


4.2 Hadith [2-7] 

Seventy-six longer hadiths belonging to hadith [2-1] (i.e., excluding those which 
consist only of the statement of the Prophet) can be subdivided into hadiths 
[2-1.DQK] and [2-1.DQN] (Group 1) on the one hand, and hadiths [2-1.FDQK], 
[2-1.FDQN] and [2-1.HSQK] (Group 2) on the other hand. 

Group 1 is represented by hadith [2-1.DQKi3] (isnad: Muhammad b. al-‘Ala 
[Kufa, d. 248/862]|—Abt Usama [Kufa, d. 201/817]—al-Walid b. Kathir [Kufa, 
d. 151/768—9]|—Muhammad b. Ja‘far b. al-Zubayr [Medina, d. between no and 
120/728 and 738]—“‘Abd Allah b. ‘Abd Allah b. ‘Umar [Medina, d. 105/723-4]), 
which reads that Ibn ‘Umar narrated: 


The Prophet was asked about water and what is frequented by animals 
and wild beasts (al-ma’ wa-ma yanubuhu min al-dawabb wa-al-siba‘). He 
replied, “When there are two qullas of water, it bears no defilement.’”8 


Hadith |2-.DQK] comprises 37 hadiths which contain the clause “it bears no 
defilement” (element K), while hadith [2-1.DQN] comprises 6 hadiths which 
contain the clause “it does not become impure” (element N). 


76 ~— Shafi, Umm, 1:4. 
77 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:79, no. 258. 
78 Aba Dawid, Sunan, 1:17, no. 63. 
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Group 2 is represented by hadith [2-1.FDQNg] (isnad: Abu Bakr b. Khallad 
al-Bahili [Medina ]—Yazid b. Harun [Wasit, d. 206/822] —Muhammad b. Ishaq 
[d. 151/768—9]|—Muhammad b. Ja‘far b. al-Zubayr [Medina]—‘Ubayd Allah b. 
‘Abd Allah b. ‘Umar [Medina]), which reads that Ibn ‘Umar narrated: 


I heard the Messenger of God, asked about water located in the wilder- 
ness that is frequented by beasts and predators, saying, “If the water 
reaches the amount of two qullas (idha balagha al-m@ qullatayn), noth- 
ing makes it impure (/@ yunajjisuhu shay’).’”9 


In the hadiths included in hadith [2.HSQK], the phrase “water basins in the 
desert” is used, but it appears to make little difference whether “wilderness” 
is used or “desert.” The matns of hadiths of Group 2 are similar to those of 
Group 1, but different from them in two points. First, water is located in the 
wilderness or the desert (mentioned as “wilderness” hereafter), i.e., element 
F or His contained. Secondly, the phrase “water does not become impure’ (ele- 
ment N) is more frequently used than in Group 1. 

How were the hadiths belonging to Groups 1 and 2 formed? To reconstruct 
their formation, let us divide them into three groups (Group A, Group B, and 
Group C) according to their isndds: 


Group A comprises hadiths which have in common the isn@d Muhammad 
b. Ishaq—Muhammad b. Ja‘far—‘Abd Allah b. ‘Abd Allah b. ‘Umar or 
‘Ubayd Allah b. ‘Abd Allah b. ‘Umar—Ibn ‘Umar. 

Group B comprises hadiths which have in common the isnad Abu 
Usama—al-Walid—Muhammad b. Ja‘far—‘Abd Allah b. ‘Abd Allah b. 
‘Umar or ‘Ubayd Allah b. ‘Abd Allah b. ‘Umar—Ibn ‘Umar. 

Group C comprises hadiths which have in common the isnad al- 
Walid—Muhammad b. ‘Abbad or Muhammad b. ‘Ubada—‘Abd Allah b. 
‘Abd Allah b. ‘Umar—Ibn ‘Umar. 


Table 2.1 indicates the number of respective hadiths classified according to 
their matns which are included in Group A, B, or C. 


79 ~~ Ibn Maja, Sunan, 1:172, no. 517. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


80 CHAPTER 2 


TABLE 2.1 Hadiths belonging to hadith [2-1] classified according to their matns 


Group 1 Group 2 


[2-1.DQN] [2-1.DQK] | [2-1.FDQN]  [2-1.FDQK] | [2-1.QX] 


[2-1.HSQK] 
Group A fe) fe) 4 21 fe) 
Group B 2 28 8 fc) 0) 
Group C 4 9 fe) fe) 8 


4.2.1 Group 2A 
Group 2A comprises hadiths which contain elements F-D or H-S. Their ma- 
terial seems to have been provided by the aforementioned hadiths [2-X3] or 
[2-X4], or athar [2-X5], or to have the same origin as these traditions. For ex- 
ample, according to hadith [2-X3], the Prophet arrived at a water basin (hawd), 
accompanied by Abu Bakr and ‘Umar, whereupon its owners came to him and 
said, “O Messenger of God! Dogs and wild beasts lap in this basin (inna al-kilab 
wa-al-siba‘ talaghu ft hadha al-hawd).” The Prophet said, “Whatever they have 
carried in their bellies is for them. Whatever is left over is for us, and drinkable 
and pure.’®° On the other hand, the first sentence of hadith [2-1.HSQK2] reads, 
“The Prophet was asked about the basins in the desert from which wild beasts 
would drink” (swila ‘an al-hiyad allatt bi-'l-badiya tusibu minha al-siba’).8! The 
similarity between the two texts is undeniable. 

It may be objected that the fact that 30 out of 38 hadiths belonging to Group 
B lack elements F or H alludes to the possibility that these elements were 
added by a transmitter subsequent to Muhammad b. Ja‘far, ie., Muhammad 
b. Ishaq, al-Walid b. Kathir, or their subsequent transmitters. But I think that 
these elements were contained in the matn that Muhammad b. Ishaq and al- 
Walid b. Kathir received from Muhammad b. Ja‘far. I will substantiate this view 
after having explained the idea underlying hadiths belonging to hadiths [2-1. 
FDQN], [2-1.FDQK], and [2-1.HSQK]. 

As for the latter part of hadiths [2-1.FDQN], [21.FDQK], and [2-1.HSQK], i-e., 
elements Q-X (X = K or N), I think it implausible that the Medinan jurist (and 
Quran reciter) Muhammad b. Ja‘far, who died between no and 120/728 and 


80  Sahntin, Mudawwana, 1:6. 
81 Tahawi, Ma ‘ani, 1:15. 
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738,82 put into circulation a hadith containing these elements for the following 
reason. As noted, according to the ancient Medinan doctrine, the legal status of 
water that has come in contact with impurity does not change so long as it looks 
pure, and Malik (d. 179/795) seems to have been the first Medinan to introduce 
the distinction between a small and a large amount of water to decide its legal 
status. Therefore, it is implausible that hadiths containing element Q-X were 
accepted in Medina in the time of Muhammad b. Ja‘far. The fact that hadiths 
that consist only of elements Q-X are found only in Group C, in other words 
such hadiths are found only among hadiths of Meccan origins, coincides with 
this inference. Indeed, hadith [2-2.QN6] (isnad: Ibn Waki‘—Zayd b. Hubab— 
Hammad b. Salama—a man—Salim b. ‘Abd Allah—Ibn ‘Umar), according 
to which the Prophet said, “If there are two or three qullas of water, nothing 
makes it impure,” is transmitted by Salim b. ‘Abd Allah (d. 106-108 /724—727),83 
a renowned Medinan jurist and traditionist and contemporary of Muhammad 
b. Ja‘far. However, this hadith was not transmitted subsequently to a Medinan. 
As a suggestion, the hadith [2-X3] cited above, whose isnad includes Ibn Jurayj, 
is recorded in the Mudawwana, whereas the above-cited hadith [2-X11] cited 
by al-Shafii, which states that Ibn Jurayj narrated that the Prophet stated, “If 
there are two quillas of water, nothing makes it impure,’ is recorded neither 
in the Muwatta’ nor in the Mudawwana. Medinans may have abstained from 
transmitting the latter hadith, because it contradicted their doctrine. 

I have inferred that the Basran traditionist Hammad b. Salama (d. 167/784) 
raised the statement, “If there are two qullas of water, nothing makes it impure,’ 
to the Prophet as hadith | 2-2.QN]. Therefore, it is probable that Muhammad b. 
Ishaq (b. 85/703—4; d. 151/768-9) was acquainted with this statement of the 
Prophet, for he moved in his youth to Kufa, Ray, al-Jazira, and Baghdad, where 
he died, and the list of his pupils includes many Iraqis.8* Therefore, I infer that 
it was Muhammad b. Ishaq who heard from Muhammad b. Ja‘far the former 
part (i-e., elements D, F-D, or H-S) and combined it with element Q-X (X = N, 
K) that he heard in Iraq, to make hadiths [2-1.DQX], [2-1.FDQX], or [2-1.HSQK]. 
Which was contained in the matn that he received in Iraq, elements Q-N or 
Q-K? I think it more probable that he heard the former, for if he had heard the 
matn containing elements Q-K he would not have reformulated it as the one 
containing elements Q-N. If this was the case, his pupils substituted element 
K for element N. But we cannot exclude the possibility that he heard both vari- 
ants, the one containing elements Q-N and the one containing elements Q-K. 


82 Ibn Hibban, Thigat, 7:394; Ibn Hajar al-‘Asqalani, Tahdhib, 5:62, no. 6715. 
83. Tabari, Tahdhib, Musnad of Ibn ‘Abbas, 2:734, no. 1114. 
84 = Ibn Sa‘d, Tabagat, 7:552-553, no. 2151. 
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We have seen that Abu Hanifa (d. 150/767) maintained that water could be 
impure, whereas his pupil al-Shaybani (d. 189/805) held that water could not 
be impure but that it could bear defilement. Therefore, both variants may have 
circulated in Iraq in the time of Muhammad b. Ishag and Abt Hanifa. 

Now we are in a position to demonstrate that elements F or H was contained 
in the matn that Muhammad b. Ishaq and al-Walid b. Kathir received from 
Muhammad b. Ja‘far. I think that this was the case for two reasons. First, if one 
of the transmitters subsequent to Muhammad b. Ja‘far had added this element, 
this addition would have meant that the idea that a large amount of water can- 
not be made impure applies only to water located in the wilderness, but this 
idea contradicts elements Q-K. Secondly, hadiths [2-X3] and [2-X4], and athar 
[2-X5]| indicate that the event narrated in them did in fact take place in a wil- 
derness. This is confirmed also by a variant of athar [2-X14], according to which 
when ‘Umar arrived at a basin in Majanna he was told that a dog had lapped 
from it.85 Majanna was located one barid (about 4 km) distant from Mecca.86 

Therefore, my conclusion is that Muhammad b. Ishaq, who heard the for- 
mer part of hadiths [2-1.FDQK] and/or [2-1.HSQK], i.e., elements F-D or H-S in 
Medina from Muhammad b. Ja‘far, combined it with the latter part of it, ie., 
elements Q-N or Q-K that he received in Iraq. 


4.2.2 Group B 

We can conceive a similar scenario for Groups 1B and 2B. Al-Walid b. Kathir 
(Kufa, d. 151/768-9), who heard from Muhammad b. Ja‘far a hadith belong- 
ing to these groups, was born in Medina and moved to Kufa, where he died.8” 
His masters were mostly Medinans, while most of his pupils were Kufans.®° 
Therefore, it is likely that he combined elements F-D that he received from 
Muhammad b. Ja‘far with elements Q-N or Q-K that he received from Iraqis, to 
make hadith [2-1.DQN], [2-1.DQK], or [2-1.DQN]. 

With regard to this group, we observe a phenomenon that needs to be ex- 
plained. All the eight hadiths belonging to Group 2B (hadith [2-1.FDQN]) have 
in common the combination of elements F-D-N, whereas 28 out of 30 hadiths 
belonging to Group 1B have in common the combination of elements D-K. This 
is to say, no hadith contains the combination of elements F-D-K or H-S-K, and 
only two hadiths contain the combination of elements D-N. This suggests that 


85 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:76, no. 249; cf. Ibn Abi Shayba, Musannaf, 2:135, 
no. 1516; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:721, no. 1084. 

86 = Yaqut al-Hamawi, Mujam, 5:58b-59a. 

87 Ibn Sa‘d, Tabagat, 7:551, no. 2148; Ibn Hajar al-‘Asqalani, Tahdhib, 6:95—-96, no. 8616. 

88 Ibn Hajar al-‘Asqalani, Tahdhib, 6:95-96, no. 8616. 
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al-Walid b. Kathir and/or Abii Usama considered elements F-D and N to be 
concomitant with each other on the one hand, and elements D and K to be 
concomitant with each other on the other hand. 

As noted, we can safely say that the matn that al-Walid b. Kathir heard 
from Muhammad b. Ja‘far contained elements F-D. On this premise, I infer 
as follows: al-Walid, who heard a hadith containing elements Q-N in Iraq, 
combined it with the one containing elements F-D, which he had heard from 
Muhammad b. Ja‘far, to make hadith [2-1.FDQN]. Subsequently, Abu Usama 
(Kufa, d. 201/817), in whose time the opinion was widely accepted that water 
itself does not become impure but can bear defilement, substituted element K 
for element N and deleted simultaneously element F, for the rule that a large 
amount (i.e., more than two qullas) of water does not bear defilement applies 
wherever water may be. 


4.2.3 Group C 

Before analyzing hadiths belonging to this group, it is necessary to identify 
Muhammad b. ‘Abbad and Muhammad b. ‘Ubada, who transmitted these 
hadiths to al-Walid b. Kathir. As for Muhammad b. ‘Abbad b. Ja‘far al-Makhzumi, 
Ibn Hibban writes that he was a Meccan who heard from Abu Hurayra, Ibn 
‘Umar, and Jabir b. ‘Abd Allah and related to Ibn Jurayj and Ziyad b. Ismail 
(Mecca).®9 I could not identify Muhammad b. ‘Ubada. He appears to be the 
same person as Muhammad b. ‘Abbad. 

As noted, al-Shafil heard from Muslim b. Khalid hadith [2-X3], which con- 
sists only of the statement of the Prophet, “If there are two qullas of water, 
nothing makes it impure,” ie., elements Q-N. The matn that Muhammad b. 
‘Abbad related to al-Walid seems to have been identical with it. The process by 
which hadiths [2-1.DQN] and [2-1.DQK] were put into circulation appears to 
have been the same as those belonging to Group B. 


4.3 Hadith [2-2] 

Longer hadiths included in this group have in common the isnad Hammad b. 
Salama (Basra, d. 167/784)—‘Asim b. al-Mundhir (Medina, n.d.)—‘Ubayd Allah 
b. ‘Abd Allah b. ‘Umar—Ibn ‘Umar. According to hadith [2-2.BQN7] (isnad: ... 
al-Hasan b. Muhammad al-Za‘farani | Baghdad, d. 259/873 ]|—‘Affan [b. Muslim, 
Wasit, Baghdad, d. 220/835]|—Hammad b. Salama [Basra, d. 167/784]), ‘Asim 
said: 


89 Ibn Hibban, Thiqat, 5:371. 
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[B] We were in a garden belonging to us or ‘Ubayd Allah b. ‘Abd Allah b. 
‘Umar. It was the time for prayer, when ‘Ubayd Allah got up to a basin of 
water (migra al-m@) in the garden and began to perform ablution from it, 
where hide of a dead camel was lying. I asked him, “Are you going to per- 
form ablution from it, where this hide is found?” Whereupon he related 
to me that his father had related to him that the Messenger of God said, 
“[Q] If there are more than two qullas of water, [N] it does not become 
impure.”9° 


According to Ibn Manzi, “migran” denotes “a place in which water is gathered 
such as a basin” (ma ijtama‘a fihi al-m@ min hawd wa-ghayrihi).°! Commenting 
on hadith [2-2.BQN], Ibn Hajar al-‘Asqalani quotes al-Hasan b. al-Sabah al- 
Bazzar (Wasit, Baghdad, d. 249/863) as having said that ‘Asim “related only one 
hadith concerning two qullas. I do not know any other hadith related by him, 
and only two Hammads transmitted this hadith.”9? “Two Hammads” means 
the reputed Basran traditionists Hammad b. Salama and Hammad b. Zayd 
(d. 179/795-6). Taking this comment in conjunction with the fact that all the 
hadiths belonging to hadith [2-2.BQN] include the isnad Hammad b. Salama— 
‘Asim—‘Ubayd Allah b. ‘Abd Allah b. ‘Umar—Ibn ‘Umar, we may infer that 
Hammad b. Salama added the episode involving ‘Ubayd Allah b. ‘Abd Allah for 
the following reason. On the one hand, as many as nine traditionists—Bishr 
b. al-Sari (Basra, Mecca, d. 195/810-1) in hadiths [2-2.BQN1] and [2-2.BQN2], 
Yazid b. Haran (Wasit, d. 206/822) in hadiths [2-2.BQN5] and [2-2.BQN6], al- 
‘Ala b. ‘Abd al-Jabbar (Basra, Mecca, d. 212/827-8) in hadiths [2-2.BQN3] and 
[2-2.BQN4], ‘Affan in hadiths [2-2.,BQN7] and [2-2.,BQN8], Musa b. Isma‘ll 
(Basra, d. 223/837—8) in hadiths [2-2.,BQNg]| and [2-2.BQNio], Abt al-Walid al- 
Tayalisi (Basra, d. 227/842) in hadiths [2-2.BQNi4], Ibrahim b. al-Hajjaj (Basra, 
d. 231/845-6) in hadith [2-2.BQNi3], Hudba b. Khalid (Basra, d. 236/850-1) in 
hadith [2-2.BQNi2], and Ibn ‘Aisha (unidentified) in hadith [2-2.,BQNu]— 
received these hadiths from Hammad, and their matns are nearly identical. 
This suggests that the matn that they received from Hammad contained ele- 
ment B (the occasion on which the Prophet uttered the statement contained 
in this hadith). On the other hand, only two transmitters, ie., Waki‘ b. al- 
Jarrah and Musa b. Isma‘ll, transmitted a shorter matn consisting of elements 
Q-N. It follows that it was most probably Hammad b. Salama who put hadith 
[2-2.BQN] into circulation. 


90 Daraqutni, Sunan, 1:23, no. 21. 
g1 Ibn Manzi, Lisdan, 15:178b-179a. 
g2 ~— Ibn Hajar al-‘Asqalani, Tahdhib, 3:41-42, no. 3467. 
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It is interesting to note that in hadith [2-2.BQN] the understanding that 
the statement of the Prophet applies to water into which impure things are 
thrown is attributed to Ibn ‘Umar, not to the Prophet himself. In other words, 
this hadith was not entirely projected backward to the Prophet, or was not 
“raised” (marfi‘), to employ the locution of medieval scholars. This seems to be 
because such an understanding was not unanimously accepted by traditionists 
despite the great number of those who transmitted hadith [2-2.BQN]. 


4-4 Summary 

The statement of the Prophet, “If there are two qullas of water, nothing makes 
it impure,” or some similar statements were in circulation by the time of Ibn 
Jurayj (d. 150/767-8) in Mecca and in the time of Hammad b. Salama (Basra, 
d. 167/784) in Iraq as distinct hadiths ([2-1.QX] [X = N, K]), ie., rather than as 
part of a longer hadith. At the same period, in Medina hadiths were in circula- 
tion to the effect that the Prophet declared water place in a desert in which 
dogs and predatory animals lapped to be pure. Then Muhammad b. Ishaq 
(d. 151/768—g) and al-Walid b. Kathir (d. 151/768—9), Medinans who moved to 
Iraq, combined one of these Medinan hadiths with hadith [2-1.QX] to make 
longer hadiths [2-1], which express the rule that water in which certain animals 
lap is pure if its amount exceeds two qullas. 

On the other hand, the Basran traditionist Hammad b. Salama (d. 167/784) 
attributed the aforementioned statement which had been hitherto attributed 
to Ibn ‘Umar to the Prophet and added the episode which attributed to Ibn 
‘Umar the interpretation that this statement concerned the water in which im- 
pure things fell to make hadith [2-2.BQN]. 


5 Hadiths [2-3] and [2-4] 


In the previous section, I demonstrated that traditionists formed longer vari- 
ants within Aadiths [2-1] and [2-2] by combining the statement of the Prophet, 
“Tf there are two qullas of water ...,” with another episode. This raises a question. 
What is the origin of this statement? To answer this question would also be to 
answer the question of what one qulla means. To the best of my knowledge, 
there are two accounts that hint at the answer. The first is the hadith [2-X9| 
cited above, which reads as follows: a cup or a container containing a qulla 
of water was brought to the Prophet. After he performed the partial ablution 
from it, he made the leftovers sprinkled over the people.?? This hadith implies 


93 ~~ - Ruyani, Musnad, 2:36-37, no. 781. 
Hiroyuki Yanagihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


86 CHAPTER 2 


that one qudla is more than the amount necessary for the partial ablution. The 
second is the account of ‘Abd al-Razzaq al-San‘ani that “two qullas are equal to 
one faraq.”"* It is not clear precisely what he intended by “faraq’” in this state- 
ment, but one faraq is mentioned in 38 hadith belonging to hadith [2-3] as 
the amount of water with which the Prophet and his wife ‘Aisha performed 
ablution. Hadith [2-3.1FG18] (isnad: ... al-Layth b. Sa‘'d—Sufyan b. ‘Uyayna— 
al-Zuhri—‘Urwa b. al-Zubayr) reads that Aisha narrated: 


The Messenger of God would perform the full body ablution from a cup 
which was equivalent to a faraq (fi al-qidh wa-huwa al-faraq). I and he 
would perform the full body ablution from one vessel (ina’).9° 


In the following I will examine hadith [2-3], athars [2-X6|-[2-X15], and 
hadith [2-4] to show that they reflect controversies concerning the legal status 
of the leftover water that a person in the state of sexual impurity (junub) had 
used for ablution. 


5 Hadith [2-3] 
Hadith [2-3] comprises 119 hadiths narrated by ‘Aisha which contain in com- 
mon the report that she and the Prophet would perform the full body ablu- 
tion from a single vessel.9° Prior to examining these hadiths, it is necessary to 
explain the legal opinions concerning the amount of water used for ablution. 
The Hanbali jurist Ibn Qudama (d. 620/1223) writes as follows: it is unani- 
mously held that the minimum amount of water needed to perform the partial 
ablution is one mudd, and that the minimum amount of water required for the 
full body ablution is one sa‘°9” But several hadiths belonging to hadith [2-3] 
posed a problem for Ibn Qudama, for they stated that Aisha and the Prophet 
had performed the full body ablution from a cup whose volume was equal to 
one faragq, i.e., three sa‘s. He writes that it is disapproved to waste water.? In 
other words, in his view, this hadith simply records the fact that the Prophet 
happened to use water extravagantly. It is evident that Ibn Qudama interprets 
this hadith based on the idea that a person in the state of sexual impurity 
(junub) does not contaminate leftover water that he/she used for ablution. 


94 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:79, no. 259. 

95 Muslim, Sahih, 1:255, no. 41 (319). 

96 _ Similar reports are contained also in more than 40 hadiths narrated by other wives of the 
Prophet, Maymiina, Umm Salama, Umm Hani’, and Umm Subayya. 

97 ~~ Ibn Qudama, Mughni, 1141, no. 313; Kasani, Bada‘, 1:35; Nawawi, Rawda, 1:90. 

98 Ibn Qudama, Mughni, 1142, no. 316. 
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The Maliki jurist Ibn Rushd al-Jadd is inspired by the same idea in his com- 
ment on the statement of the Maliki jurist Asbagh: “Ibn al-Qasim and Sufyan 
b. ‘Uyayna said, ‘One faraq is three sa‘s. This is that which the Messenger of 
God would perform the partial ablution and purify himself with (wa-huwa 
alladht kana yatawadda’u minhu Rasil Allah salla Allah ‘alayhi wa-sallama wa- 
yatatahharu)” (“the first hadith” as Ibn Rushd calls it).99 

Ibn Rushd writes as follows: there is no dispute that one faraq is equal to 
three sa‘s and that one sda‘is equal to four mudds, except that they disagree as to 
the definition of one mudd. In this regard, we can cite some additional hadiths. 
Secondly, “The Messenger of God would perform ablution from a cup which 
is one faragq to purify the sexual impurity (jandba).’ Thirdly, ‘isha narrated, 
“The Prophet would perform the partial ablution with one mudd [of water] 
and the full body ablution with one sa@‘[of water].” Fourthly, Anas b. Malik nar- 
rated, “The Prophet would perform the partial ablution with one makkuk [of 
water] and the full body ablution with five makkuks [of water].’ These hadiths 
do not contradict one another, but the difference of the amounts of water men- 
tioned in them is reduced to whether the narrators of these hadiths intended 
to mention the preferred amount (takhyir), the permitted amount (ibaha), or 
to indicate the limit of the tolerated amount (i‘lam bi-'l-tawsi‘a). This is why the 
Prophet used different amounts of water in each of these hadiths. For example, 
‘Aisha in the third hadith and Anas in the fourth hadith intended to indicate 
the minimum amount of water required for the ablution to be valid. But some 
people assert that all of these hadiths should be interpreted as being identical 
with the fourth hadith, on the assumption that one makkuk is equal to one 
mudd. Thus, according to the fourth hadith, the Prophet at first performed the 
partial ablution with one makkuk, i.e., one mudd of water, and then performed 
the full body ablution with the remaining four makkiks, i.e., four mudds of 
water. As for the first hadith, it may be construed as follows: the cup of one 
faraq was not filled with water, but there were only two sa‘s and two mudds in 
it; subsequently both Aisha and the Prophet performed the partial ablution 
with one mudd and then performed the full body ablution with one sa“ The 
first hadith may mean that there was only one sa‘ of water in the cup of one 
faraq}©° 

To repeat, the interpretations of Ibn Qudama, Ibn Rushd al-Jadd, and schol- 
ars whose opinions the latter cites are based on the idea that a sexually impure 
person does not contaminate the leftover water that he/she used for ablution. 
Their interpretations may coincide with the original intent of these hadiths, 


99 ‘Utbi, Mustakhraja, 1:199. 
100 Ibn Rushd al-Jadd, Bayan, 1:199-201. 
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but we can interpret them more reasonably if we presuppose that some 
hadiths concerning the ablution of such a person are based on the idea that 
he/she communicates impurity to the leftover water that he/she used. 

To demonstrate this point, let us examine hadith [2-3]. The simplest matns 
among them are represented by hadith [2-3.G35] (isnad: ‘Amr b. ‘Ali [Basra, 
d. 249/864]—Yahya [b. Sa‘id al-Qattan, Basra, d. 198/813—4|—Sufyan [al- 
Thawri]—Mansir [b. al-Mu‘tamar]—Ibrahim [al-Nakha‘I|—al-Aswad [b. Yazid 
al-Nakha‘, Kufa, d. 75/694-5]), which reads that Aisha narrated, “I and the 
Messenger of God would perform the full body ablution from the same vessel.”!9! 
This hadith indicates that it is permitted for a man and a woman to perform 
ablution together from the same vessel. But regarding the case of a man in 
the state of major impurity who uses the leftover water that a woman in this 
state has used for ablution and vice versa, Ibn Rushd al-Jadd writes that five 
opinions are advanced: (i) the Malikis unanimously hold that the ablution is 
valid in both cases; (ii) it is prohibited for a man to use the leftover water of a 
woman and vice versa; (iii) a woman can use the leftover water of a man, but a 
man cannot use the leftover water of a woman; (iv) ablution from one vessel is 
permitted only when a man and a woman begin to perform ablution together 
(idha shara‘a jami"); (v) it is permitted to use the leftover water unless the 
person who used it was a man who was in the state of sexual impurity or a 
woman who was in the state of sexual impurity or was menstruating.!02 

Many of the variants of hadith [2-3] are inspired by one or another of these 
opinions: 

(i) The first opinion, i.e., the majority opinion of the Sunni schools of law, 
finds its most explicit expression in hadith [2-3.MG], which has in com- 
mon the isnad Shababa [b. Sawwar. Mad@in, Khurasan, Mecca, d. 254—256/ 
868—70|—al-Layth [b. Sa‘d]—Yazid [b. Abi Habib]—‘TIrak [b. Malik, 
Medina, d. after 100/718—g9 |—Hafsa bint ‘Abd al-Rahman b. Abi Bakr. It 
reads that ‘Aisha narrated that she and the Prophet would perform the 
full body ablution from the same vessel which contained water equal to 
three mudds or thereabout.1% 

(ii) Hadith [2-3.YG], which has in common the isndd Aflah b. Humayd 
(Medina, d. 158/774-5)—al-Qasim b. Muhammad (Medina, d. 102-108/ 
720-727), reads that ‘Aisha narrated that she and the Prophet would 


101 Nasai, Sunan, 1:6, no. 234. 

102 Quoted in Hattab, Mawahib, 1:52. For the fifth opinion, see also Malik, Muwatta’, recen- 
sion of Aba Mus‘ab al-Zuhri, 1:59, no. 146. 

103. Muslim, Sahih, 1:256, no. 44 (321); Abu ‘Awana, Musnad, 1:248, no. 852; Bayhaqi, Sunan, 
1:195; Ibn Hibban, Sahih, 3:476, no. 1202. 
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perform the full body ablution from the sexual impurity using the same 
vessel, “our hands being put in it one after the other” (takhtalifu aydina 
fihi).°* Al-Bayhaqi interprets this clause as meaning “putting their hands 
into it to take water” (idkhal aydthima fthi li-akhdh al-m@).1> He seems to 
have held that if a man and a woman put their hands to take water rather 
than to perform ablution directly from the water, it is not contaminated. 
If so, this hadith is inspired by the second opinion. The same may be true 
of hadith [2-3.RG], which has in common the isnad Hisham b. ‘Urwa— 
‘Urwa b. al-Zubayr. Hadith [2-3.RG1] (isnad: ‘Abd al-Razzaq al-San‘ani— 
Ibn Jurayj—Hisham b. ‘Urwa—‘Urwa b. al-Zubayr) states that ‘Aisha 
narrated that she and the Prophet would perform the full body ablution, 
both of them scooping water from it, while they were sexually impure.!06 
The third opinion is expressed by hadith [2-3.BG]. According to hadith 
[2-3.BG1] (isnad: ‘Abd al-Alla b. ‘Abd al-A‘la [Basra, d. 184/800—01]—‘Abbad 
b. Mansur [Basra, d. 152/769—70 ]—al-Qasim b. Muhammad), ‘Aisha nar- 
rated, “I and the Messenger of God would perform the full body ablution 
from the same vessel. But he would take it at first, and then I would take 
it after him.”!07 
The fourth opinion is expressed in hadith [2-3.SG]. Hadith [2-3.SG2] 
(isnad: Ibn Hanbal—‘Abd al-Razzaq al-San‘ani—Ibn Jurayj—‘Ata b. Abi 
Rabah) reads that Aisha narrated that she and the Prophet would start 
together (to perform ablution) with the same vessel when they were sex- 


(iii 


Sa 


(iv 


wa 


ually impure.108 
For our purpose, hadiths [2-3.1FG] and [2-3.2FG] are important. Hadith 
[2-3.1FG] is represented by hadith [2-3.1FG18] (ésnad: ... Sufyan b. ‘Uyayna—al- 
Zuhri—‘Urwa b. al-Zubayr), which states that isha narrated: 


[1F] The Messenger of God would perform the full body ablution from a 
cup which was a farag (ft al-gidh wa-huwa al-faraq). [G] I and he would 
perform the full body ablution from the same vessel (ina’).1°9 


104 Bayhaqi, Sunan, 1186-187; cf. Tahawi, Ma ani, 1:26; cf. Ibn Hibban, Sahih, 3:395, no. 1111. 

105 Bayhaqi, Sunan, 1186. 

106 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:269, no. 1034. 

107. Ibn Rahawayh, Musnad, 2:406, no. 418-961. In some hadiths the Prophet forbade it to use 
the leftover of water used by a woman. Tirmidhi, Sunan, 1:92-93, nos. 63-64. 

108 Ibn Hanbal, Musnad, 17:576, no. 25229. 

109 ©Muslim, Sahih, 1:255, no. 41 (319). 
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Hadith [2-3.2FG] is represented by hadith [2-3.2FG6] (isnad: Ibn Rahawayh— 
‘Abd al-Razzaq al-San‘ani—Ma‘mar (along with Ibn Jurayj)—al-Zuhr1), which 
reads that Aisha narrated: 


[2FG] I and the Messenger of God would perform the full body ablution 
from the same vessel which was the size of one faraq (min ind’ wahid wa- 
huwa qadr al-faraq)."° 


Hadiths [2-3.1FG]| and [2-3.2FG] (and hadith [2-3.i2FG]) have in common the 
isnads al-Zuhri—al-Qasim b. Muhammad—‘Aisha, or al-Zuhri—‘Urwa b. 
al-Zubayr—‘’isha. However, while hadith [2-3.2FG] makes it clear that the 
Prophet and Aisha would use a vessel of one faraq, hadith [2-3.1FG] states 
that the Prophet would use a cup of one faraq by himself and does not men- 
tion the volume of the water contained in the vessel that he and ‘A’isha used 
for the full body ablution. In addition, this hadith states that the Prophet used 
“a cup” (gidh) and he and ‘Aisha used “a vessel” (ind’). What do the differences 
in the wording of the two hadiths imply? Why did the Prophet use a cup of one 
faraq, i.e., three sa‘s, whereas it is unanimously held that one sa@‘is sufficient for 
the full body ablution? Which is the original hadith related by al-Zuhni, hadith 
[2-3.1FG] or hadith [2-3.2FG]? 

In my view, hadith [2-3.2FG] was put into circulation based on the opin- 
ion that a sexually impure person contaminates the leftover water that he/she 
used for ablution. Subsequently, hadith [2-3.1FG] was put into circulation to 
make it convey the opposite idea. 

To substantiate my view, we start by considering hadith [2-X16] (isnad: 
Muhammad b. ‘Ubayd—Yahya b. Zakariyya’), which reads that Musa b. ‘Abd 
Allah al-Juhani (Kufa, d. 144/761-2) narrated that, when Mujahid b. Jabr 
brought a cup, whose size Musa estimated as eight ratls, Mujahid said that 
‘Aisha had related to him that the Prophet would perform the full body ablu- 
tion with such a cup." This is to say, Mujahid said that the Prophet would per- 
form the full body ablution with a half farag of water (Abu Dawud said that he 
had heard Ibn Hanbal saying that one faraq was equal to 16 ratls, as noted"). 
According to this report, the minimum amount of water two sexually impure 
persons need to perform the full body ablution is one farag, if it is assumed 
that a sexually impure person communicates impurity to the water he/she has 
used for ablution, as if one half of the water were assigned for the ablution by 


110 Nasa’, Sunan, 1:16, no. 235. 
111 ~=Nasa’l, Sunan, 1:115, no. 230. 
112 Abia Dawid, Sunan, 1:62, no. 238. 
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one and the other half were reserved for the ablution by the other. This idea 
appears to be at the basis of hadith [2-3.2FG], which states that the Prophet 
and ‘Aisha performed the full body ablution from the same vessel whose size 
was one faraq. 

Subsequently, hadith [2-3.1FG] was put into circulation to show that hadith 
[2-3.2FG] should be interpreted (contrary to its original intent) as express- 
ing the opinion that a sexually impure person does not contaminate water. 
Namely, hadith [2-3.1FG] implies that, if the Prophet and ‘Aisha would use a 
cup of one farag when they perform the full body ablution together, as hadith 
[2-3.2FG] relates, it is not that each of them needed half a farag of water, but 
that the Prophet would use a faraq of water (say, extravagantly) when he per- 
formed the full body ablution by himself. It follows that the second sentence of 
hadith [2-3.1FG], “I and he would perform the full body ablution from the same 
vessel” should be read as “I and he would perform the full body ablution from 
the same vessel as he would do for the full body ablution alone.” 

Who put hadith [2-3.2FG] and hadith [2-3.1FG] into circulation? I infer that 
al-Zuhn did so for the following reason: on the one hand, the two hadiths have 
two isndds in common: al-Zuhri—‘Urwa b. al-Zubayr— ‘Aisha, and al-Zuhri— 
al-Qasim b. Muhammad—‘ isha. On the other hand, these three traditionists 
appear in the isnads of hadith |2-3.G], that is, the hadith that contains only 
the sentence to the effect that ‘Aisha narrated that “We (viz., the Prophet and 
‘Aisha) would perform the full body ablution from the same vessel.” To add, al- 
Zuhni received this hadith from ‘Urwa (hadiths [2-3.G3]-[2-3.G6]). Therefore, 
it is reasonable to infer that al-Zuhri, who received hadith [2-3.G] from ‘Urwa 
and al-Qasim, reformulated it at first as hadith | 2-3.2FG] and then added hadith 
[2-3.1FG] so that the former, read in conjunction with the latter, expresses the 
majority opinion that a sexually impure person does not contaminate the 
water he/she used for ablution. 

Notwithstanding al-Zuhn’’s effort to align hadith [2-3.2FG] with the major- 
ity opinion, however, many later traditionists seem to have interpreted it as 
founded on the thesis that a sexually impure person contaminates the leftover 
water he/she used for ablution. First, hadith [2-3.i2FG] (having in common the 
isnad Ibn Abi Dhi’b [Medina, d. 158/774-5]—al-Zuhri—‘Urwa b. al-Zubayr) 
reads that ‘Aisha narrated, “[2FG] I and the Prophet would perform the full 
body ablution from the same vessel. [i] This cup was called ‘al-faraq’ in those 
days (dhalika al-qidh yawmaydh™ yud@ al-faraq):"3 One of the transmitters 
of hadith |2-3.2FG], probably Ibn Abi Dhi’b, most certainly reformulated it for 
fear that it would be interpreted to mean that the Prophet and ‘Aisha needed a 


113 Tayalisi, Musnad, 2:184, no. 1541. 
Hiroyuki Yanagihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


92 CHAPTER 2 


6 


| | 

3 

2 

| : | i 
o 


[2-3.2FG] Mi[2-3.1FG} 


GRAPH 2.1 Change over time in the number of transmitters of hadiths [2-3.2F] and [2-3.1FG] 


vessel so large that it could contain a faraq, that is, three sa‘s of water, which is 
thrice the volume necessary for two persons to perform the full body ablution, 
which then conforms to the opinion that a sexually impure person contami- 
nates the leftover water he/she used for ablution. 

Second, Graph 2.1 shows the number of transmitters of the respective 
hadiths who died during the period 125-290. This graph indicates that more 
and more traditionists accepted hadith [2-3.1FG] with the lapse of time to the 
detriment of hadith [2-3.2FG]. In addition, it is noteworthy that the two pupils 
of al-Zuhri who died between 171 and 199, i.e., al-Layth b. Sa‘d (d. 175/791) and 
Ibrahim b. Sa‘d (d. 182/798—g), appear in the isnads of the both hadiths, where- 
as none of the transmitters following al-Zuhni other than the two traditionists 
appears in both hadiths, that is, they transmitted only either hadith [2-3.2FG] 
or hadith [2-3.1FG]. This suggests that they considered the two hadiths to be 
incompatible. 


5.2 Hadith [2-4] 

In this subsection I analyze hadith [2-4], which comprises 39 hadiths nar- 
rated by Ibn ‘Abbas to the effect that the Prophet stated, “Water does not be- 
come impure” (/a yanjusu al-mda’), “Nothing makes water impure” (al-ma@ la 
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yunajjisuhu shay’) etc. They have in common the isnad Simak b. Harb (Kufa, 
d. 123/740-1)—‘Ikrima—Ibn ‘Abbas. Then 20 hadiths are transmitted by Sufyan 
al-Thawri (Kufa, d. 161/777-8), 14 hadiths by Abu al-Ahwas (Kufa, d. 179/795-6), 
two hadiths by Shu‘ba (Basra, d. 160/776), and one hadith by Israil b. Yunus 
(Kufa, d. 160/776—7), Hammad b. Salama (Basra, d. 167/784), and Asbat (Kufa, 
d. 200/815) respectively (see Diagram 2.4). This suggests that these hadiths 
were put into circulation at first in Kufa. 

These hadiths can be divided into three Groups according to their matns. 
Group A comprises hadiths which consist only of the statement of the Prophet. 
Group B comprises hadiths which relate that one of his wives performed ablu- 
tion or took a bath without mentioning “a bowl” (jafna). It is represented by 
hadith [2-4.GN2] (ésnad: Ibn Hanbal—‘Alt b. Ishaq [Samarqand, d. 237/852]— 
‘Abd Allah b. al-Mubarak—Sufyan al-Thawn—Simak—...), which reads that 
Ibn ‘Abbas narrated: 


[G] One of the wives of the Prophet performed the full body ablution for 
the sexual impurity (janaba). Then the Prophet performed the partial or 
the full body ablution using her leftover water. She said about it to him. 
[N] He said, “Nothing makes water impure.”!!4 


Group C comprises hadiths which relate that she performed the full body ablu- 
tion from “a bowl.’ It is represented by hadith [2-4.GJB4] (isnad: Abu Dawad— 
Musaddad [Basra]—Abi al-Ahwas—Simak—...), which reads that Ibn ‘Abbas 
narrated: 


[G] One of the wives of the Prophet performed the full body ablution 
[B] from [water in] a bowl (fi jafna). The Prophet came to perform the 
partial or full body ablution. She said, “O Messenger of God! I was sexu- 
ally impure.” [J] The Messenger of God replied, “Water does not become 
sexually impure” (inna al-m@ la yujnibu [or yajnibu or yajnubu]).¥5 


Table 2.2 shows the number of hadiths which use “janaba,” or “najisa” or “naj- 
jasa’” in respective hadith groups. 


114 Ibn Hanbal, Musnad, 2:520, no. 2102. 
115, Abu Dawid, Sunan, 1:8, no. 68. For the vocalization of “la y-j-n-b,” see Anwadhi, Tuhfa, 
1:201; Maghen, “Close Encounters,” 365-366, note 42. 
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TABLE 2.2 Hadiths that use “janaba’” etc. 


janaba najisa 
Group A 2 ([2-43]) 5 ([2-4.N]) 
Group B 1 ([2-4.GJ]) 19 ([2-4.GN]) 
Group C 8 ([2-4.GJB]) 4 ([2-4.GNB]) 


As a juridical term “janaba’ is used usually to describe a sexually impure per- 
son rather than the legal status of water. It follows that hadiths included in 
Group C reflect an early stage of doctrinal development regarding the leftover 
water used by a sexually impure person. Judging from the isnads of hadiths 
[2-4.GJB] and [2-4.GNB] (see Diagram 2.4), it seems that Abu al-Ahwas heard 
from Simak hadith [2-4.GJB] and that he or some of his subsequent trans- 
mitters such as Muhammad b. Sa‘td (Kufa, d. ca. 220/835), Musaddad (Basra, 
d. 228/843), or Yusuf b. ‘Adi (Kufa, Egypt, d. 232/846) reformulated the state- 
ment of the Prophet, while they retained the mention of “a bowl.’!!6 

Group B reflects an advanced stage of doctrinal development. Judging 
from Diagram 2.4, it is plausible that Sufyan al-Thawri, Shu‘ba, and Hammad 
b. Salama reformulated the matn that they heard from Simak as hadith 
[2-4.GN]. Let us make two remarks. First, Sufyan is credited with the opinion 
that there is no harm in using the leftover water of a person who is in the state 
of sexual impurity.” Secondly and more importantly, out of 20 hadiths in- 
cluded in Group B, i.e., those which do not contain “a bowl,” the Prophet said, 
‘Nothing makes water impure” in 13 hadiths, and “Water does not become im- 
pure” in six hadiths. Why do they not contain “jafna”? To clarify this point, it is 
necessary to know its meaning. According to Ibn Manzur, jafna is “the biggest 
basin” (azam ma yakunu min al-qisa)."8 To return to the above-mentioned 
hadith [2-4.GJB4], it can be interpreted as meaning that water becomes im- 
pure if a sexually impure person performed ablution with a small amount of 
water. I surmise that Sufyan al-Thawn, Hammad b. Salama, and Shu‘ba, who 
heard from Simak in the isnads of hadith [2-4.GN], deleted the phrase “from a 
bowl” to avoid such an interpretation. 


116 But Musaddad is included also in the isndds of hadiths [2-4.GJB4|-[2-4.GJB7]. 
117. Jassas, Mukhtasar, 1:121, no. 7. 
118 Ibn Manziur, Lisdn, 13:89b. 
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5.3 Synthesis 

Synthesizing the foregoing arguments regarding hadith [2-3] and hadith [2-4], 
I infer the following: there existed once the view that a sexually impure person 
renders impure the leftovers of water used for ablution unless it reaches a cer- 
tain amount. An opinion defined such an amount as two qullas or a faraq. This 
opinion was expressed in the statement of the Prophet, “If there are two qullas 
of water, nothing makes it impure,” or similar statements. While this opinion 
was abandoned to be replaced with the one considering the leftover water that 
a person in the state of sexual impurity used for ablution not to be contami- 
nated, this statement was in circulation as a distinct hadith. 


6 Hadiths [2-5] and [2-6] 


Hadith [2-5] comprises 30 hadiths related to an event that took place at the well 
of Buda‘a. They are represented by hadiths [2-5.WKTN6] and [2-5.WKTN7], 
which read that Abt Sa‘ld al-Khudni narrated: 


The people asked the Messenger of God, [|W] “Can we perform the partial 
ablution (a-natawadda’u) from the well of Buda‘a, which is a well into 
which menstrual cloth, [K] dead dogs (lahm al-kilab) and [T] stinking 
things (natn) were thrown? He replied, [N] “Water is pure and nothing 
makes it impure” (al-m@ tahur, la yunajjisuhu shay’)."9 


In all the 30 hadiths belonging to hadith [2-5], the Prophet says, “Water is pure 
and nothing makes it impure” or “Nothing makes water impure,’ except in 
hadith [2-5.WKN], according to which the Prophet says, “Water does not be- 
come impure.”!”° They are all narrated by Abu Sa‘ld. Judging from the isnads of 
these hadiths, they originated in Medina. It is interesting to note at first that, as 
Diagram 2.5 shows, al-Walid b. Kathir, Aba Usama, and Muhammad b. Ishaq, 
who played an important role in the transmission and the formation of hadith 
[2-1], seem to have played an important role also here. 

Hadith [2-6] comprises five hadiths and one athar related to an event that 
took place at “a pond” (ghadir). Its content resembles that of hadith [2-5]. 
Among them, four hadiths, i-e., hadith [2-6.Ni] narrated by Jabir b. ‘Abd Allah 
and hadiths [2-6.N2]-[2-6.N4] narrated by Abu Sa‘id contain the statement 
of the Prophet, “Nothing makes water impure.’ Hadith [2-6.N3] (isnad: Abu 


119 Abia Dawid, Sunan, 1:17, no. 66. 
120. ©Tahawi, Mani, 1:1. 
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Dawud al-Tayalisi—Qays [b. al-Rabi‘, Kufa, d. 165/781-2]—Tarif b. Shihab 
[Basra]—Abu Nadra [Basra, d. before 110/728]) reads that Abu Sa‘id narrated: 


We were with the Messenger of God. When we arrived at a pond in which 
a corpse had been thrown, some people performed the ablution but oth- 
ers abstained from doing so until the Prophet came. Then the Prophet 
came at last, and said, “Perform ablution and drink. [N] Nothing makes 
water impure.”!21 


What is the relation between hadith [2-5] and hadith [2-6], and how were they 
formed? My hypothesis is as follows: as for hadith [2-5], it originated from 
hadith [2-7] (to be examined below), whose variants put together relate that 
the Prophet drank or perform ablution from the well of Buda‘a. Subsequently, 
Ibn Ishaq, al-Walid b. Kathir, and Ibn Abi Dhi’b, Medinans who moved to Iraq, 
expanded independently hadith [2-7] by incorporating elements deriving from 
hadith [2-6] to make hadith [2-5]. As for hadith [2-5], its variants were put into 
circulation in the first century, but they did not undergo sensible redaction. In 
the following, I analyze at first hadith [2-6], and then hadith [2-5]. 


6.1 Hadith [2-6] 

As noted, hadith [2-6] comprises five hadiths and one athar. Their matns dif- 
fer in some respects. As for the statement of the Prophet, he said, “Nothing 
makes water impure,” (al-m@ la yunajjisuhu shay’) (element N) at the end of 
the matn of hadiths [2-6.Ni]-[2-6.N4], while he said, “Water [the animals] 
and drink. Water is permitted and does not prohibit (inna al-m@ yuhallu wa-la 
yuharrimu)” (element H) according to hadith [2-6.H].!2* According to athar 
[2-6.J], Companion Abu Hudhayfa b. al-Yaman (Kufa, d. 36/656-—7) said, “Water 
does not become sexually impure” (/a yujnibu) (element J).!23 As for what 
was thrown into the pond, hadiths [2-6.N1]-[2-6.N3], and [2-6.H] mention a 
corpse (jayfa), hadith [2-6.N4] mentions a [dead body of a] dog, and athar 
[2-6.J] depicts the pond as the one “where a corpse lies and a menstruating 
woman performed the full body ablution.”!7* According to hadith [2-6.N1], the 
Prophet told the people to drink from the pond; according to hadiths [2-6.N3] 


121 Tayalisi, Musnad, 2:554, no. 2269. 

122 Ibn AbiShayba, Musannaf, 2:133-134, no. 1514. 

123 Ibn Abi Shayba, Musannaf, 2:36, no. 1520. This “Hudhayfa” seems to be Hudhayfa b. al- 
Yaman (d. 36/656), a Companion who lived in Kufa. Ibn Hibban, Thiqat, 3:80-81. 

124 Ibn Abi Shayba, Musannaf, 2:136, no. 1520. 
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and [2-6.N4], he told them to drink and perform the partial ablution; according 
to [2-6.H], he told them to drink and water their animal. 

Despite their textual variety their stories are essentially identical and we 
can safely say that they have the same source. As for their provenance, judging 
from their isnads, it is certain that they were put into circulation in Iraq. But 
the statement of the Prophet, “Nothing makes water impure,” seems to have 
been brought from Medina, for Jabir b. ‘Abd Allah, who is the narrator of hadith 
[2-6.Ni] and [2-6.N2],!25 lived in Medina and appears in most cases in the 
isnads of hadiths that originated in Medina. The same statement is contained 
in hadiths [2-6.N2|-[2-6.N4] (hadith [2-6.N2] was narrated by Jabir or Abu 
Said), which are narrated by Abt Sa‘ld. The narrator of the hadiths belonging 
to hadith [2-5] is Abu Sa‘ld, while they originated in Medina, as will be noted. 
I infer that one of the transmitters of hadiths [2-6.N1]—[2-6.N4]| incorporated 
this statement with its narrator (the person who attributed it to the Prophet) 
into the original of these hadiths. 

Hadith [2-6.H] (isnad: Ibn Abi Shayba—Ibn ‘Ulayya) indicates the date on 
which it was put into circulation. It states that ‘Awf al-A‘rabi narrated: 


In a meeting of old men that was held before the rebellion of Ibn al- 
Ash‘ath, an old man, who used to tell us stories, narrated, “I heard that 
the Companions of the Messenger of God were traveling and reached a 
pond in a corner of which was a corpse. They did not touch it until the 
Messenger of God arrived, whereupon they said, ‘O Messenger of God, 
this corpse is in a corner of the pond. He said to them, ‘Drink and water 
your animals, since water is permitted and does not prohibit.”!#6 


This ‘Awf seems to be ‘Awf b. Abi Jamila al-A‘rabi (Hajar, al-Najib, d. 146/ 
763-4).12” ‘Abd al-Rahman b. al-Ash‘ath led a failed rebellion against the 
Umayyads in 80-85/699—705. If we believe ‘Awf, this hadith was put into circu- 
lation before 80/699. 


6.2 Hadith [2-5] and Hadith [2-7] 
Hadith [2-5.WKTNog] reads that Abu Sa‘ld al-Khudri narrated: 


The people asked the Messenger of God, “Can we perform [W] the partial 
ablution from the well of Buda‘a, which is a well into which menstrual 


125 The narrator of hadith [2-6.N2] is “Jabir or Abu Sa‘id.” Tahawi, Ma‘ani, 1:12. 
126 Ibn Abi Shayba, Musannaf, 2:133-134, no. 1514. 
127 Ibn Sa‘d, Tabaqait, 9:257, no. 4048; Ibn Hibban, Thigat, 7:296. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


98 CHAPTER 2 


cloth, [K] dead dogs and [T] stinking things were thrown?” He replied, 
[N] “Water is pure and nothing makes it impure.”!28 


Hadiths [2-5.SKTN3] and [2-5.SKTN4] read that he narrated: 


The people said to the Messenger of God, “[S] Water is brought (yustaqa) 
for you from the well of Buda‘a, which is a well into which [K] dead dogs, 
menstrual cloth and [T] excrement of people are thrown.” The Messenger 
of God replied, [N] “Water is pure and nothing makes it impure.”!?9 


We cannot exclude the possibility that these hadiths retain the original matn, 
but hadith [2-7], which is related to the well of Buda‘a and whose variants share 
some elements contained in these hadiths, alludes to the possibility that they 
are the products of gradual redaction. To verify this possibility, let us begin by 
citing three (apparent) variants of hadith [2-7]. 

(1) According to hadith [2-7.1] (isnad: ... Asbagh b. al-Faraj [Egypt, 
d. 225/840|—Hatim b. Isma‘ll [Kufa, then Medina, d. 186/802 or 187/803 ]|— 
Muhammad b. Abi Yahya al-Aslami [Medina, d. 147/764—5]), the mother of 
Muhammad b. Abi Yahya told him that when she and three women met Sahl 
b. Sa‘d (b. Malik, Medina, d. 88/706-7 or 91/709-10), he told them, “If I bring 
you water from the well of Buda‘a, you will dislike it, but I brought the Prophet 
water from this well with my hand.”!8° 

(2) According to hadith [ 2-7.2] (ésnad: Fudayl b. Sulayman [Basra, d.183/799- 
800|—Muhammad b. Abi Yahya), the mother of Muhammad b. Abi Yahya 
heard Sahl b. Sa‘d saying, “The Prophet drank from the well of Buda‘a.”!3! 

(3) According to yet another hadith (hadith [2-7.3], isna@d: Muhammad b. 
Musa al-Harthi [?]—Fudayl b. Sulayman [Basra, d. 183/799-800 ]|—Abu Hazim 
[Medina, d. 133/750-1]), Sahl said that the Prophet had said, “Nothing makes 
water impure.”!92 In this hadith, the well of Buda‘a is not mentioned, but Sahl 
was a member of the tribe Banw Sa‘ida,!°3 while according to hadith [2-5. 
SKTN5]| the well of Buda‘a belonged to this tribe.!%4 

By synthesizing these hadiths, we can make the story that when water was 
brought to the Prophet or he drank from the well of Buda‘a he said, “Nothing 


128 Aba Dawud, Sunan, 1:17, no. 66. 

129 Abu Dawid, Sunan, 1:18, no. 67. 

130 ©6Tahawi, Ma ‘ani, 1:12. 

131 Daraqutni, Sunan, 1:32, no. 17. 

132 Daraqutni, Sunan, 1:29, no. 4. 

133 Ibn Hajar al-‘Asqalani, Tahdhib, 2:443, no. 3104. 
134 Ibn Hanbal, Musnad, 10:271, no. 11754. 
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makes water impure.” But they do not tell why the women disliked the pond or 
what its condition was like. This does not necessarily indicate that Medinans 
did not know that impure things had been thrown into it. However, the com- 
parison of hadiths [2-5.KNi] and [2-6.TN4], whose isnads include the Medinan 
traditionist Ibn Abi Dhi, is suggestive. 

According to hadith [2-5.KN1] (isndad: al-Shafii—a trustworthy man—Ibn 
Abi Dhi’b—a trustworthy man—the one who related to him or ‘Ubayd Allah b. 
‘Abd al-Rahman al-‘Adaw1), Abu Sa‘id narrated, “A man asked the Messenger of 
God, saying, ‘[K] (Dead) dogs and menstrual clothes were thrown into the well 
of Buda‘a’ Thereupon the Prophet said, [N] ‘Nothing makes water impure.””85 
According to hadith [2-6.N4] (ésnad: ‘Abd al-Razzaq al-San‘’ani—Ma‘mar—lIbn 
Abi Dhi’b—a man), Abu Sa‘td narrated, “The Prophet performed the partial 
ablution or drank from a pond into which dead dogs—he added that he must 
have said, ‘and corpses’—had been thrown. When he was informed of this, he 
said, ‘Nothing makes water impure.’””!36 

It is not known which hadith is older, but the career of Ibn Abi Dhi’b sug- 
gests that he associated hadith [2-6.N4] with hadith [2-5.KNi]. Namely, he 
was a prominent traditionist and jurist active mainly in Medina, but accord- 
ing to al-Dhahabi, when Ja‘far b. Sulayman was appointed as the governor of 
Medina,'8’ he moved to Baghdad, where “they received knowledge from him” 
(hamalu ‘anhu al-‘lm). Then while he was on the way back to his homeland, 
he died at Kufa in 159/775—6.!°8 In fact, many Iraqi traditionists are included in 
the list of his pupils in bibliographical sources.!°9 I infer that on hearing hadith 
[2-6.N4], he replaced “a pond” contained in it with “the well of Buda‘a,” which 
was known to Medinans as the place where the Prophet used water that may 
have been impure, as noted, to make hadith [2-5.KNi]. 

Likewise, by supposing that Muhammad b. Ishaq (d. 151/768—9) combined 
hadiths of Medinan origin with hadith [2-6], we can reconstruct the formation 
of hadith [2-5.KN2] and hadith [2-5.SKTN], hadiths whose isndds contain him. 
Before proceeding to their analysis, however, let us recall that Muhammad b. 
Ishaq, born in Medina in 85/703—4, studied hadith there before he left for Iraq, 
where he stayed at al-Jazira, Kufa, Ray, and finally settled in Baghdad. His Iraqi 
pupils are said to be more numerous than his Medinan pupils.'*° 


135 Shafi, Ikhtilaf, 71; cf. Shafi, Musnad, 3:58, no. 804. 

136 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:78, no. 255. 

137 That is to say, in Rabi‘ 1, 146/May-June, 763. Tabari, Annales, 111-1, 327. 

138 Dhahabi, Styar, 7:141-142, 145. 

139 Dhahabi, Siyar, 7:140; Ibn Hajar al-‘Asqalani, Tahdhib, 5:196, no. 7095. 

140 Ibn Sa‘d, Tabaqait, 7:552-553, no. 2151; cf. Guillaume, The Life of Muhammad, xiii-xiv. 
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To return to the hadiths whose isnads contain Muhammad b. Ishaq, hadith 
[2-5.KN2] has essentially the same matn as hadith [2-5.KN1], which was trans- 
mitted by Ibn Abi Dhi’b. As for hadith [2-5.SKTN], it is represented by the 
above-cited hadiths [2-5.SKTN3] and [2-5.SKTN4], which read that Abu Sa‘id 
narrated: 


The people said to the Messenger of God, “[S] Water is brought for you 
from the well of Buda‘a, which is a well into which [K] dead dogs, men- 
strual clothes and [T] excrement of people (‘adhir al-nas) are thrown.” 
The Messenger of God replied, [N] “Water is pure and nothing makes it 
impure.”!41 


Comparing these hadiths with hadiths [2-5.KNi] and [2-5.KN2], we find that 
the latter lack the term “excrement of people” contained in the former. But 
the above-cited hadith [2-7.1] contains a clause similar to the former clause.!42 
As for dead dogs and menstrual cloth, hadiths [2-6.N1|-[2-6.N3], and [2-6.H] 
mention a corpse (jayfa), hadith [2-6.N4] mentions a dead body of a dog or a 
corpse, and athar [2-6.J] depicts the pond as the one “where a corpse lies and a 
menstruating woman performed the full body ablution,’ as noted. Muhammad 
b. Ishaq may have appropriated “dead dogs” and “menstrual clothes” from 
hadith [2-6]. What about “excrement of people”? We can observe an interest- 
ing phenomenon about this. On the one hand, among the hadiths transmit- 
ted by Muhammad b. Ishaq, those in whose isndad Salit b. Ayyub appears as 
Muhammad's teacher (viz., hadiths [2-5.SKTN1|-[2-5.SKTN7]) mention “ex- 
crement of people” besides dead dogs and menstrual cloth, whereas those 
in whose isnad Salit does not appear (viz., hadiths [2-5.KNi] and [2-5.WKN]) 
do not mention it. Little is known of Salit b. Ayyab b. al-Hakam al-Ansari ex- 
cept that he was a Medinan and heard from al-Qasim b. Muhammad (d. 102- 
108/720-727) and others and that Muhammad b. Ishaq heard from him.!43 

On the other hand, according to hadith [2-5.WTN2], transmitted by 
the isnad Abu Khaythama (Zuhayr b. Harb, Baghdad, d. 234/849)—Yunus 
b. Muhammad (Baghdad, d. 207/822-3)—‘Abd al-‘Aziz b. Muslim (Basra, 
d. 167/783-4)—Mutarrif (b. Tarif al-Harithi, Kufa, d. 136/753-4)—Khalid b. 
Abi Nawf (Sijistan)—Salit—Ibn Abi Sa‘id, Abt Sa‘ld narrated, “We came to 
the Messenger of God, who was [W] performing the partial ablution from the 
well of Buda‘a. I said to him, ‘O Messenger of God, do you perform the partial 


141 Aba Dawid, Sunan, 1:18, no. 67. 
142 ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:78, no. 255. 
143 Ibn Hajar al-‘Asqalani, Tahdhib, 2:385, no. 2947; Ibn Hibban, Thigat, 6:430. 
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ablution from it, where [T] stinking thing (natan) was thrown?’ Thereupon he 
replied, [N] ‘Nothing makes water impure.”!4 

Therefore, we can infer that Muhammad b. Ishaq extracted “stinking thing” 
contained in hadith [2-5.WTNa2], reworded it as “excrement of people,” and 
inserted it into the hypothetical hadith [2-5.SKN], which is not recorded as 
such in any hadith collection, to make hadith [2-5.SKTN]. The term “stinking 
thing” is used in hadiths [2-5.WKTN1] and [2-5.WKTN2] (whose isndds include 
Muhammad b. Ishaq—‘Abd Allah b. Abi Salama [Medina, d. 106/724-5]), 
hadith [2-5.WKTN3] (whose isndad includes al-Walid b. Kathir—‘Abd Allah b. 
Abi Salama), and hadiths [2-5.WKTN5 |-[2-5.WKTN17] (whose isnad includes 
al-Walid b. Kathir—Muhammad b. Ka‘b [Medina, d. 118/736-7]). The fact that 
two Medinans ‘Abd Allah b. Abi Salama and Muhammad b. Ka‘b are included 
in the isnads of these hadiths indicate that hadiths whose wording resembles 
that of hadith [2-5.WTN] were in circulation in Medina by the first decades of 
the second century AH. 

We may suppose a similar process about the formation of hadiths 
[2-5.WKTN3] and [2-5.WKTN4|-[2-5.WKTN17]| transmitted by al-Walid b. 
Kathir (d. 151/768-9), whose career resembles that of Muhammad b. Ishaq. He 
was born in Medina and moved to Kufa, where he died.!45 His masters were 
mostly Medinans, while most of their pupils were Kufans.'"° It is plausible that 
also they replaced “a pond” with the well of Buda‘a. 

To summarize the foregoing arguments, Muhammad b. Ishaq and al-Walid 
b. Kathir, two Medinans who moved to Iraq, combined hadiths of Medinan 
origins (hadith [2-7] and the original hadith |2-5]) with hadith [2-6] to make 
hadith [2-5] as it is recorded in hadith collections. In the following, I discuss 
the idea underlying hadith [2-5]. 

According to all the 30 hadiths belonging to hadith [2-5] the Prophet stated, 
“Water is pure and nothing makes it impure,’ “Nothing makes water impure,’ or 
“Water does not become impure.” This is to say, the term “khabath’ is not used. 
Nor is the condition “if there are two qullas of water” mentioned in any of these 
hadiths. In contrast, more than half of the hadiths belonging to hadith [2-1] use 
the term “khabath” and all of them refer to this condition. This is noteworthy 
because the isndads of 26 hadiths belonging to hadith [2-5] include Muhammad 
b. Ishaq or al-Walid b. Kathir, while the isnads of all the hadiths belonging to 
hadith [2-1] include one of them. We have seen that al-Shafi construed hadith 
[2-5] as being inspired by the rule that two qullas of water absorb impurity. 


144 Abi Ya‘la, Musnad, 2:476, no. 330 (1304). 
145 Ibn Sa‘d, Tabaqat, 7:551, no. 2148; Ibn Hajar al-‘Asqalani, Tahdhib, 6:95-96, no. 8616. 
146 Ibn Hajar al-‘Asqalani, Tahdhib, 6:95-96, no. 8616. 
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But clearly this interpretation is not correct, because it is almost certain that 
Muhammad b. Ishaq and al-Walid b. Kathir did purposefully not mention “two 
qullas of water.” What is the idea underlying hadith [2-5]? 

The Hanafi doctrine concerning water attained by impurity may give an 
answer to this question. As noted, al-Kasani writes as follows on this subject: 
most scholars are of the opinion that a small amount of water becomes im- 
pure, whereas a large amount of water is not. But they disagree as to where to 
draw the line between a small amount and a large amount. The Hanafis main- 
tain as follows: if part of water can reach any other part of it, that is, part of it 
can be mixed with other part of it, it is considered a small amount; otherwise, 
the water is considered a large amount.!*” As noted, the Hanafis hold as fol- 
lows regarding the case of a pond in which an impure thing falls: if the pond 
is so large that if one side of it is shaken the other side is still, it is permitted to 
perform ablution in a part of the pond which is most probably not attained by 
impurity; otherwise it is not permitted to perform ablution there.!8 

According to this doctrine, the statement of the Prophet, “Nothing makes 
water impure,” in hadith [2-5] implies that it is permitted to perform ablution 
in the part of the well of Buda‘a which is not contaminated by impure things 
that fell in it, for water is pure and can be used for ablution so long as it does 
not happen to bear defilement. 

However, the difficulty with this inference is that hadith [2-5] concerns “a 
well.” As a suggestion, Abu Dawid writes as follows: he measured the breath 
of the well of Buda‘a with his hand and found it six dhird‘, i.e., about 3.6 to 
4 meters in breath. When he asked its owner if it had changed from what it 
had originally been in the past, he replied negatively.!49 If the description of 
Abu Dawid is true, the well of Buda‘a seems to be too small to be governed 
by the Hanafi rule. It is more plausible that Muhammad b. Ishaq and al-Walid 
b. Kathir bore in mind the Medinan doctrine concerning a well in which an 
animal fell. The traditional doctrine there was that it was permitted to drink its 
water or to perform ablution with its water so long as it looked pure irrespec- 
tive of its amount. By assuming so we can understand why the amount of water 
is mentioned in no hadith belonging to hadith [2-5]. We can also explain why 
the Prophet stated, “Nothing makes water impure,’ in all the hadiths belonging 
to hadith [2-5] without exception, that is, he did not use the term “defilement.” 
The implication of this statement is the same as the opinion attributed to the 
two distinguished Medinan scholars al-Zuhri and Rabi‘a b. Abi ‘Abd al-Rahman 


147 Kasani, Bada@’is 1:71. 
148  Kasani, Bada’; 1:72; cf. Marghinani, Hidaya, 118-19. 
149 Abia Dawud, Sunan, 1:18, no. 67. 
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that there is no harm in using its water as long as “it (viz., injury [adhan]) has 
changed neither its taste nor its color nor its smell,” as noted. 


7 Hadith [2-8] 


Sixteen hadiths or athars belonging to hadith [2-8] contain the statement of 
the Prophet, “Water is not made impure by anything except what changes its 
color, taste or smell” (la yunajjisu al-m@ illa ma ghayyara ‘ala lawnihi aw ta‘mihi 
aw rihihi) or similar statements. In some variants, “ghalaba” (to overcome) is 
used instead of “ghayyara’ (to change). As noted, however, al-Shafii states that 
this rule was substantiated only by the unanimous opinion of scholars. Sannin 
quotes al-Zuhri and Rabi‘a b. Abi ‘Abd al-Rahman as having held that there is 
no harm insofar as impurity has changed neither its taste nor its color nor its 
smell regarding the case of water that has come in touch with “injury” (adhan), 
but cites no hadith to this effect.5° 

As the early part of the isndds of these hadiths or athar are predominantly 
represented by Syrians, we can safely say that this hadith was put into circula- 
tion in Syria. Rashid b. Sa‘d (d. 108/726—7 or 113/731—-2), a Successor who lived in 
Homs and enjoyed a good reputation as a traditionist,!5! appears in the isnads 
of all of hadiths belonging to hadith [2-8] except hadith [2-8.N6], either as the 
narrator or the first transmitter52 We observe here a phenomenon that re- 
quires an explanation (see Diagram 2.8). That is, on the one hand, according 
to athar [2-8.N2],!5? hadiths [2-8.N1], [2-8.N4], and [2-8.N5], which al-Ahwas 
b. Hakim received from Rashid, it was Rashid who narrated them and all of 
the transmitters subsequent to al-Ahwas were non-Syrians without exception, 
such as Ibrahim b. Muhammad (Medina, d. 184/800-1 or 191/806-—7), {sa b. 
Yunus (Kufa, d. 187/802—3 or 191/806-7), Rishdin b. Sa‘d (Egypt, d. 188/803-4), 
and Hafs b. ‘Umar (Basra, d. 225/839—40).!5+ Al-Ahwas was born in Homs or 
Damascus. Ibn ‘Adi dedicates a detailed entry to him in his Kamil ft du‘afa’ 


150 Sahntn, Mudawwana, 1:25-26. 

151 Ibn Hajar al-‘Asqalani, Tahdhib, 2:134-135, no. 2183; Ibn Sa‘d, Tabaqat, 9:458, no. 4685. 

152 Inhadith [2-8.N6], ‘Amir b. Sa‘d is the narrator. San‘ani, Musannaf, 1:80, no. 264. I surmise, 
however, that ‘Amir b. Sa‘d al-Bajali was confused with Rashid b. Sa‘d, for Amir b. Sa‘d was 
a Kufan, whereas other Kufans received hadith [2-6] from al-Ahwas, as noted just below. 

153 According to this athar, the statement of the Prophet cited above is attributed to Rashid 
himself. Daraqutni, Sunan, 1:29, no. 6. 

154 By assuming that this hadith was brought to outside Syria for the first time in the time of 
these traditionist, we may explain why al-Shafii, who was contemporary of them, does 
not cite this hadith. I will return to this point below. 
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al-rijal, and his reputation as a traditionist is disputed.5> On the other hand, 
as for hadiths [2-8.N7 |-[2-8.N13], which transmitters other than al-Ahwas, i.e., 
Mu ‘awiya b. Salih (Homs, then moved to the Andalus, d. 172/788-9) or Thawr 
b. Yazid (Homs, d. 155/762-3), heard from Rashid, it was the Companion Abu 
Umama Sudayy b. ‘Ajlan al-Bahilt (d. 81/700—-1 or 86/705) who narrated them to 
Rashid, and seven out of 23 transmitters (excluding the collectors of hadith) 
subsequent to them were Syrians. Abu Umama was a Companion who lived in 
Homs and many Successors heard from him. Sufyan b. ‘Uyayna is reported to 
have said that he was the last Companion who died in Syria.°6 

Therefore, we may infer as follows: the non-Syrian traditionists who heard 
hadith [2-8.N] from al-Ahwas transmitted it to their pupils without being both- 
ered by his later reputation as a weak transmitter according to one opinion. 
They may have accepted it because it stood to reason. But Mu‘awiya b. Salih 
and Thawr b. Yazid, or their Syrian pupils improved the isnad of this hadith 
by adding Abu Umama, who was considered the last Companion in Syria, as 
the narrator. They may have been influenced by the reputation of al-Ahwas as 
a weak transmitter, which may have been established in Syria after his death. 

Finally, let us consider hadith [2-8.QN] (isnad: al-Bayhaqi—al-Hakim al- 
Naysaburi—Abi al-Walid (Hassan b. Muhammad) al-Faqih (al-Naysabini 
[d. 349/960])—Ja‘far (b. Muhammad b. Misa al-Naysaburi)—Abiu al-Azhar 
(Ahmad b. al-Azhar al-Naysaburi)—Marwan b. Muhammad (al-Tatari, 
Damascus, d. 210/825—6)—Rishdin—Mu‘awiya—Rashid—Abt: Umama), ac- 
cording to which the Prophet stated, “If there are two qullas of water, noth- 
ing makes it impure except what changes its smell or taste.”!5” Clearly this is 
a composite hadith which combines hadith [2-1.QN] (the two qullas hadith) 
and hadith [2-8.N]. By applying the isnad-cum-matn analysis to two hadiths 
[2-8.QN] and [2-8.N8], which have in common the isnad Abu al-Azhar— 
Marwan—Rishdin b. Sa‘d—Mu ‘awiya b. Salin—Rashid b. Sa’'d—Abt. Umama, 
we can infer that Abu al-Azhar or one of his subsequent transmitters (al- 
Hakim al-Naysaburi—Abu al-Walid—Ja‘far) combined the two qullas hadith 
and hadith [2-8] to make hadith [2-8.QN]. 

It may have been the Shafi’ jurist Abu al-Walid,5® who did so, since the 
Shafi rule regarding still water that has come in touch with impurity conforms 
to this hadith [2-8.QN]. They make distinction between water of less than two 


155. Ibn ‘Adi, Kamil, 2:113-119, no. 228/228; Ibn Hajar al-Asqalani, Tahdhib, 1124-125, no. 358; 
Bukhari, Ta’rikh, 2:48, no. 1680; Dhahabi, Mizan, 1:167, no. 675. 

156 Ibn al-Athir, Usd, 563, no. 2498. 
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qullas and water equal to or more than two qullas. The former is inapt to be 
used for ablution whenever it has come in touch with impurity, whereas the 
latter can be used for ablution as long as it looks pure, that is, neither its color 
nor its smell nor its taste has changed, if it has come in touch with impurity.9 
Whoever might have reformulated the hadith that he received, it is notewor- 
thy, for our purpose, that hadith [2-8.N] could be reformulated in accord with 
a legal doctrine even in the third century. 


8 Formation of Hadiths 


Based on the foregoing analyses, we can reconstruct the formation of hadiths 
related to the matter of water used for ablution as follows: the hypothetical 
hadith |2.N], which consists only of element N, i.e., the statements of the 
Prophet, “Water does not become impure,’ “Nothing makes water impure,’ 
etc., and hadith [2.QN], which consists of elements Q-N combined, i.e., these 
statements that are preceded by the conditional clause, “If there are two qullas 
of water,” etc., were put into circulation concerning the case of a person in the 
state of sexual impurity in Hijaz. The idea underlying hadith [2.N] is that such 
a person does not communicate his impurity to the water that he/she uses for 
ablution (thesis 1), whereas the idea underlying hadith [2.QN] is that if there 
are two qullas of water he/she does not contaminate it (thesis 2). 
Subsequently, although traditionists (and certainly jurists) came to 
hold unanimously thesis 1 by toward the middle of the second century AH, 
hadith |[2.QN] continued to circulate in Mecca and Iraq, but not in Medina. 
Muhammad b. Ishag (d.150/767-8) and al-Walid b. Kathir (d. 151/768-9) (or his 
pupil Abu Usama), two Medinans who moved to Iraq, combined it with a vari- 
ant of the hadiths or athar known in Medina (hadiths [2-X3], [2-X4], and athar 
[2-X5]) to the effect that a water basin in the desert visited by animals does not 
become impure to make longer variants of hadith [2-1] (hadiths [2-.DQK] and 
[2-1.FDQN]), which are inspired by the idea that water whose amount is more 
than two qullas is not contaminated if a dog or a predatory animal lapped in 
it. On the other hand, Hammad b. Salama (d. 167/784) prefaced hadith [2.QN] 
with an episode related to a basin in a garden to make hadith [2-2], inspired 
by hadiths and athars that were in circulation in Iraq and concerned a pond 
visited by the Prophet and the Companions (collected into hadith [2-6]). In 
the process of the formation of these hadiths, a qulla was redefined. Originally, 


159 Shirazi, Muhadhdhab, 1:4-5; Ruyani, Bahr, 1:301-302; Baghawi, Tahdhib, 1:152-153. 
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a qulla denotes a small amount. ‘Abd al-Razzaq al-San‘ani equates two qullas 
with one faraq = 16 ratls, i.e., around 6.1 kg. We can safely infer that hadith [2-1] 
presupposes this definition, whereas hadith [2-2] presupposes the qulla rede- 
fined and adopted by later Shafiiis and Hanbalis, who equate two qullas with 
500 ratls, i.e., around 196 kg. 

Hadith [2-5], which contains element N, concerns the well of Buda‘a into 
which impure things were thrown. Hadith [2-6], which concerns “a pond” into 
which impure things were thrown, was in circulation in Iraq. A variant of it 
(hadith [2-6.H]), which seems to have been the original hadith, was nearly 
brought to its final form by 80/699. Muhammad b. Ishaq and al-Walid b. Kathir 
combined hadiths of Medinan origins (hadith [2-7] and the original hadith 
[2-5]) with hadith [2-6] to make hadith [2-5] as it is recorded in many hadith 
collections, in accordance with Medinan doctrine. 

Hadiths [2-3] and [2-4] are related to the water used by a sexually impure 
person for ablution. They contain both the group of hadiths based on the opin- 
ion that a sexually impure person communicates impurity to the leftover water 
and the group of hadiths based on the opposite opinion. This is to say, hadith 
[2-3] and [2-4] were reformulated in accordance with the doctrinal change. 
Hadith [2-8] seems to have been put into circulation in Syria in the time of 
Rashid b. Sa‘d (d. 108/726—7 or 113/731-2), and subsequently was brought to 
outside Syria in the second half of the second century AH. 

Now we are in a position to answer the two questions posited in Section 2. 
The first question is: were the hadiths cited by al-Shafil formed more or less 
independently of the development of jurisprudence? The second question is: 
when were they widely accepted by traditionists or jurists? 

The answer to the first question is that legal opinions or their intent un- 
derlying hadiths were not necessarily known to jurists such as al-Shafi, even 
though generally the reformulation of hadiths related to the matter of water to 
be used for ablution were caused by the change in legal doctrine. For example, 
we have seen that al-Shafii (as well as later Shafi‘iis and Hanbalis) interprets 
hadith [2-5] (the Buda‘a hadith) to express the rule that if the amount of water 
that has come in contact with impurity is equal or greater than two qullas, it 
is pure as long as neither its taste nor color nor smell has changed. However, 
this rule was not intended to be applied to the case of water contaminated by 
impurity in general, but to the case of water from which an animal drinks, as 
explained. 

To turn to the second question, the change over time in the number (hj), 
and h;3),) of hadiths belonging to hadiths [2-1] and [2-3] received by tradition- 
ists who died during each period hints the answer to it. Graph 2.2 shows that 
Aq)n (the number of hadiths belonging to hadith [2-1]) is small until period 
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GRAPH 2.2 Change over time in the number (/(,),) of hadiths belonging to hadith [2-1], 
compared to the standard pattern (E()n) 


211-30, then it increases rapidly. This is because it was not until the turn of 
the second century that this hadith was widely accepted by traditionists and 
certainly jurists, as indicated by Diagram 2.1: it shows that Abu Usama (Kufa, 
d. 201/817) is the pcl of this hadith, passing longer variants of it on to no less 
than 34 traditionists, that is, the isnad branches out in a large scale at his level. 
We can safely say that this hadith, which had been put into circulation by al- 
Walid b. Kathir (Kufa, d. 151/768-9), was transmitted in small study circles up 
to the time of his pupil Abi’ Usama, contemporary of al-Shafit. This seems 
to be why al-Shafi'l mentions only the shortest variants (hadiths [2-1.QN] and 
[2-1.QKN], received from “a trustworthy man’). 

In contrast, Graph 2.3 indicates that the change in the number (/;,),) over 
time of hadiths belonging to hadith [2-3] received by traditionists who died 
during each period synchronizes closely with the standard pattern until the 
period 21-30. We can infer that hadith [2-3] (or some variants belonging to it) 
was accepted by traditionists earlier than hadith [2-1]. 

This graph exhibits also a phenomenon that deserves to be examined, that 
is, from the period 211-30 on Ay3), decreases monotonically, while according to 
the standard pattern it is expected to increase rapidly from the period 211-30 to 
the period 231-50. How can we explain this phenomenon? 
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GRAPH 2.3 Change over time in the number (A,3),) of hadiths belonging to hadith [3] 
compared to the standard pattern (E(3),) 


An answer to this question is given by combining hadith [2-3] and hadith [2-4], 
both of which are related to the ablution of the Prophet with one of his wives. 
Graph 2.4 represents the change over time in the number of the two hadiths, in- 
dividually and combined. This graph indicates that the change over time inh, of 
the two hadiths combined (h(3,,), hereafter) follows more closely the standard 
pattern than that in hadith [2-3] and hadith [2-4] considered individually (A) 
nand hy), respectively). It is true that (3,4), is lower during the period 231-50 
and higher during the period 251-70 than expected from the standard pattern 
(E(3,4)w Le. E, of hadiths [2-3] and [2-4] combined). However, if we replace 
the periods 231-50 and 251-70 with the periods 231-55 and 256-70 respectively, 
so that five transmitters who died between 251 and 254 AH (i.e., Muhammad b. 
Sahl b. ‘Askar [d. 251/865-6], Muhammad b. al-Muthanna [d. 252/866], Anmad 
b. Miqdam [d. 253/867], Muhammad b. Yahya al-Qat‘l [d. 253/867-8], and Salm 
b. Junada [d. 254/868], see Diagram 2.4) are included in the former period, the 
change over time in A, ,), adapted coincides closely with the standard pattern, 
as indicated by Graph 2.5. 

Although it may be arbitrary to change the span of a period, Graphs 2.4 and 
2.5 suggest that a growing number of traditionists came to prefer hadith [2-4] 
to hadith [2-3] in the third century. They, in particular Graph 2.5, give the im- 
pression that the total number of hadiths related to a given topic (the report 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


30 


ts 
g 


WATER TO BE USED FOR ABLUTION 109 


--@--h(3)n —*— h(4)n —B— h(3,4)n eeeees E(3,4)n 
GRAPH 2.4 Change over time in the number of hadiths belonging to hadiths [2-3] and [2-4], 
individually (A(3)) and A(4)n), and combined (his, 4)n), compared to Es, 4)n 


that the Prophet performed ablution with one of his wives in this case) is pre- 
determined in accordance with the standard pattern, while the distribution of 
transmitters who passed on a particular hadith or variant varies with the lapse 
of time. We will encounter repeatedly this phenomenon in this study. I will 
try to explain the mechanism underlying it in Chapter 9. Suffice it, for the mo- 
ment, to note that a similar phenomenon is observed if we combine hadiths 
[2-1]-[2-8] as we did with regard to hadiths [2-3] and [2-4]. Graph 2.6 repre- 
sents the change over time in h,, of these hadiths combined (hy_g),) compared 
to the standard pattern (E(,-g),). It indicates that A(_g), follows a pattern close 
to the pattern displayed by E(,-g), during the period 171-250, whereas Graph 
2.2 indicates that the pattern of hadith [2-1] alone deviates from that of Ej,),. 
This gives again the impression that the number of hadiths related to the same 
topic and transmitted by traditionists who lived during a particular period is 
predetermined, while they distribute individual hadiths according to their ac- 
ceptability for them. This graph indicates also that 4(,_g)y is much smaller than 
Eq.-8)n during the period 111-50. This is due to the fact that hadiths related to 
water that has come in touch with impurity were put into circulation during 
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GRAPH 2.5 Graph 2.4 adapted 


the period 131-50. As for the deviation of hi-s)n during the period 251-70, that 
is, A_g)n is 73, whereas E(,_g)n is 45 for this period, this is primarily due to the 
fact that the hadiths belonging to these Aadiths recorded by al-Daraqutni 
(b. 306—385/918—995) in his Sunan include no fewer than 27 transmitters who 
died during this period. He pays disproportionately much attention to these 
hadiths, in particular hadith [2-1].16° 


9 Elements of Matn 


Hadith [2-1]: D = Beasts (dawabb) and predators frequent water. F = water 
located in the wilderness (falat). H = water basins (hiyad) in the desert. 
K = “Water does not bear defilement (khabath).” N = “Water does not be- 
come impure (/@ yanjusu)’ or “nothing makes it impure (la yunajjisu-hu 
shay’).” Q = “If there are two qullas of water.’ S = Predators (siba’‘) lap. 


160 Asa suggestion, out of 125 hadiths recorded in his Sunan and considered in this study, 42 
hadiths belong to hadith [2]. 
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GRAPH 2.6 Change over time in the number (A(,-g),) of hadiths belonging to hadiths 
[2-1]-[2-8], compared to the standard pattern (E(,-g)n) 


Hadith [2-2]: B = We were in a garden belonging to us or ‘Ubayd Allah b. ‘Abd 
Allah b. ‘Umar. N = “Water does not become impure” or “Nothing makes it 
impure.” Q = “If there are two qullas of water.’ 

Hadith [2-3]: 1FG = The Prophet would perform the full body ablution (ightasa- 
la) from a cup which was a faraq. 2FG = The Prophet and ‘isha would per- 
form the full body ablution from the same vessel of one faraq. A = ‘Aisha 
said, “Leave to me (abqi lt, da‘li).’ B = The Prophet would begin to perform 
the full body ablution before ‘A’isha (yabda’u gabla-ha). i = The vessel was 
called faraq. M = The size of the vessel was three mudds. R = The Prophet 
and ‘Aisha scooped water from the same vessel. S = The Prophet and ‘Aisha 
would start together. Y = The Prophet and ‘Aisha would put their hands in 
the vessel one after the other. 

Hadith [2-4]: B = She used a bowl (jafna). G = One of the wives of the Prophet 
performed the full body ablution (ightasala) for the sexual impurity. J = 
“Water does not become sexually impure (al-ma@ la yajnubu). N = “Water 
does not become impure.” 

Hadith [2-5]: K = A dead dog (kalb) was thrown. N = “Water is pure and nothing 
makes it impure.” S = Water was brought (istaqa). T = Stinking things (natn) 
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or excrement (‘adhir al-nads) were thrown. W = He (or we) performed the 
partial ablution (tawadda‘a). 

Hadith [2-6]: H = “Water is permitted and does not prohibit” (inna al-ma’ 
yuhallu wa-la yuharrimu). J = “Water does not become sexually impure (/a 
yajnubu).’ N = “Nothing makes water impure.” 

Hadith [2-8]: N = “Water is not made impure by anything except what changes 
its color, taste or smell.” Q = there are two qullas of water. T = “Water is pure 
unless contaminated by what changes its color, taste or smell.” 


10 Reference of Hadiths 


[2-1.DQKki] Daraqutni, Sunan, 1:15, no. 3; [2-1.DQK2] Daraqutni, Sunan, 1:18, 
no. 12; [2-1.DQK3] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:731, no. 1108; 
[2-1.DQK4] Daraqutni, Sunan, 1:16-17, no. 8; [2-1.DQK5] [2-1.DQK6] Hakim, 
Mustadrak, 1:225, no. 459; [2-1.DQK7] Daraqutni, Sunan, 1:18, no. 11; [2-1.DQK8] 
Bayhaqh, Sunan, 1:261; [2-1.DQKg] Hakim, Mustadrak, 1:226, no. 461; [2-1.DQK10] 
Nasal, Sunan, 1:74, no. 50; [2-1.DQKu] [2-1.DQKi2] Daraqutni, Sunan, 1:14-15, 
no. 2; [2-1.DQKi3] [2-1.DQK14] Abu Dawud, Sunan, 1:17, no. 63; [2-1.DQKi5]- 
[2-1.DQK20] Daraqutni, Sunan, 1:14—-15, no. 2; [2-1.DQK21] Nasa’l, Sunan, 1:74, 
no. 50; [2-1.DQK22] Ibn Khuzayma, Sahih, 1:88, no. 92; [2-1.DQK23] Daraqutni, 
Sunan, 118, no. 10; [2-1.DQK24] [2-1.DQK25] Bayhaqi, Sunan, 1:260-261; 
[2-1.DQK26] Hakim, Mustadrak, 1:226, no. 461; [2-1.DQK27] Abu Dawid, Sunan, 
1:17, no. 63; [2-1.DQK28] Bayhaqi, Sunan, 1:260; [2-1.DQK29] Tahawi, Ma@ni, 
1:15; idem, Mushkil, 7:63, no. 2644; [2-1.DQK30] Darimi, Sunan, 1:569, no. 759; 
[2-1.DQK31] Ibn Khuzayma, Sahih, 1:88, no. 92; [2-1.DQK32] Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 2:731, no. 107; [2-1.DQK33] ‘Abd b. Humayd, Musnad, 
2:44-45, 815; [2-1.DQK34] Ibn Khuzayma, Sahih, 1:88, no. 92; [2-1.DQK35]- 
[2-1.DQK37] Ibn al-Jariid, 1:52, no. 44; [2-1.DQNi:] Ibn Hibban, Sahih, 4:63-64, 
no. 1253; [2-1.DQN2] Daraqutni, Sunan, 1:16, no. 5; [2-1.DQN3] [2-1.DQN4] 
Daraqutni, Sunan, 1:6, no. 4; [2-1.DQN5] Ibn Hibban, Sahih, 4:57, 59, no. 1249; 
[2-1.DQN6] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:730, no. 1106; [2-1.FDQKi] 
Daraqutni, Sunan, 1:21, no. 16; [2-1.FDQK2] Hakim, Mustadrak, 1:226, no. 462; 
[2-1.FDQK3] Bayhaqi, Sunan, 1:261; [2-.FDQK4] Daraqutni, Sunan, 1:21, no. 15; 
[2-1.FDQK5] Tabani, Tahdhib, Musnad Ibn ‘Abbas, 2:732, no. 1; [2-1.FDQK6] 
Abia Ya‘la, Musnad, 9:438—439, no. 5590; [21.FDQK7][2-1.FDQK8] Daraqutni, 
Sunan, 1:19-20, no. 14; [2-1.FDQKg] Tirmidhi, Sunan, 1:97-99, no. 67; [2-1.FDQK10] 
Ibn Hanbal, Musnad, 4:326, no. 4605; [2-1.FDQKu] Hakim, Mustadrak, 1:226, 
no. 462; [2-1.FDQK12] [2-1.FDQKi3] Tabani, Tahdhib, Musnad Ibn ‘Abbas, 2:734, 
no. 1115; [2-1.FDQK14] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:732, no. 1109; 
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[2-1.FDQK15 | [2-1.FDQKi6] Tabani, Tahdhib, Musnad Ibn ‘Abbas, 2:732, no. 1110; 
[2-1.FDQKi7] Daraqutni, Sunan, 1:19-20, no. 14; [2-1.FDQKi8] Bayhaqi, 
Sunan, 1:261—262; [2-1.FDQN1]-[2-1.FDQN4] Daraqutni, Sunan, 1:13-14, no. 1; 
[2-1.FDQN5 |-[2-1.FDQN8] Hakim, Mustadrak, 1:224, no. 458; [2-1.FDQNg| Ibn 
Maja, Sunan, 1:172, no. 517; [2-1.FDQNio] Ibn Hanbal, Musnad, 4:405, no. 4803; 
[2-1.FDQNu] Darimi, Sunan, 1:569, no. 758; [2-1.FDQN12] Ibn Maja, Sunan, 1:172, 
no. 517; [2-1.HSQK3] [2-1.HSQK2] Tahawi, Ma@ni, 115; [21.HSQK3] Tahawi, 
Mani, 1:16; [2-1.QK1] [2-1.QK2] Bayhagqi, Sunan, 1:260; [21.QKNi] Muzani, 
Mukhtasar, 17; Shafi, Umm, 1:4; [2-1.QKN2] Daraqutni, Sunan, 1:16, no. 7; 
[2-1.QKN3| [2-1.QKN4] Hakim, Mustadrak, 1:213, no. 460; [2-1.QKN5] Daraqutni, 
Sunan, 1:17, no. 7; [2-2.BQNi|-[2-2.BQN4] Daraqutni, Sunan, 1:23, no. 22; 
[2-2.BQN5 | Daraqutni, Sunan, 1:22, no. 20; [2-1.BQN6] Tabari, Tahdhib, Musnad 
Ibn ‘Abbas, 2:733, no. 1113; [2-2.,BQN7] Daraqutni, Sunan, 1:23, no. 21; [2-2.BQN8] 
Ibn Hanbal, Musnad, 5:268, no. 5855; [2-2.BQNg] Tahawi, Ma‘ani, 1:6; 
[2-2.BQNio] [2-2.BQNu] Daraqutni, Sunan, 1:23, no. 23; [2-2.,BQNi2] [2-2. 
BQNi13]| Bayhaqi, Sunan, 1:262; [2-2.BQNi4] ‘Abd b. Humayd, Musnad, 2:45, 
no. 816; [2-2.BQNi15| Daraqutni, Sunan, 1:23, no. 22; [2-2.QN1] Ibn Maja, Sunan, 
1:172-173, no. 518; [2-2.QN2] Ibn Hanbal, Musnad, 4:384, no. 4753; [2-2-QN3] 
Tabani, Tahdhib, Musnad Ibn ‘Abbas, 2:733, no. 1112; [2-2.QN4] Aba Dawud, 
Sunan, 1:17, no. 65; [2-2.QN5] Bayhaqi, Sunan, 1:262; [2-2.QN6] Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 2:734, no. 1114; [2-2.QN7] Tabari, Tahdhib, Musnad Ibn 
‘Abbas, 2:729, no. 1104; [2-3.1FG1] Abu Ya‘la, Musnad, 7:384, no. 4412; [2-3.1FG2| 
[2-3.1FG3] Muslim, Sahih, 1:255, no. 41 (319); [2-3.1FG4] [2-3.1FG5] Abu ‘Awana, 
Musnad, 1:247, no. 846; [2-3.1FG6] Bayhagi, Sunan, 1:193; [2-3.1FG7| Muslim, 
Sahih, 1:255, no. 41 (319); [2-3.1FG8] Humaydi, Musnad, 2:2.41, no. 159; [2-3.1FG9 | 
Bayhaqi, Sunan, 1:87; [2-3.1FGi0] Muslim, Sahih, 1:255, no. 41 (319); [2-3.1FG11] 
Ibn Abi Shayba, Musannaf, 1:356, no. 371 [2-3.1FGi2] Ibn Rahawayh, Musnad, 
2:92, no. 13/557; [2-3.1FG13] Abu Ya‘la, Musnad, 8:37, no. 4546; [2-3.1FG14] 
Muslim, Sahih, 1:255, no. 41 (319); [2-3.1FG15] Abu ‘Awana, Musnad, 1:247, 
no. 845; [2-3.1FG16] Bayhaqi, Sunan, 1:187; [2-3.1FG17] Abu ‘Awana, Musnad, 
1:247, no. 845; [2-3.1FG18] Muslim, Sahih, 1:255, no. 41 (319); [2-3.1FGig9] Ibn 
Hanbal, Musnad, 17:228, no. 23971; [2-3.1FG20] Tabarani, Awsat, 1:120, no. 376; 
[2-3.2FG1] Ibn Rahawayh, Musnad, 3:381—382, no. 1163/1705; [2-3.2FG2] Bayhaqi, 
Sunan, 1:194; [2-3.2FG3] Tabarani, Awsat, 3:36, no. 2391; [2-3.2FG4] Ibn 
Rahawayh, Musnad, 2:405, no. 416/959; [2-3.2FG5] Abu ‘Awana, Musnad, 1:247, 
no. 848; [2-3.2FG6] Nasa’1, Sunan, 1:16, no. 235; [2-3.2FG7] Ibn Hanbal, Musnad, 
18:18, no. 25510; [2-3.2FG8] ‘Abd al-Razzaq al-San‘ani, Musannaf, 1:267-268, 


no. 1027; [2-3.2FGg] Ibn Rahawayh, Musnad, 2:45, no. 91/634; [2-3.2FGi10] 
Darimi, Sunan, 1:580, no. 777; [2-3.2FG11] Nasa’l, Sunan, 1:116, no. 235; [2-3.2FGi2 | 
Ibn Hanbal, Musnad, 18:18, no. 25510; [2-3.2FG13] ‘Abd al-Razzaq al-San‘ani, 
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Musannaf, 1:267-268, no. 1027; [2-3.2FG14] Ibn Rahawayh, Musnad, 2:145, 
91/634; [2-3-ABGi] Muslim, Sahih, 1:256, no. 46 (321); [2-3.ABG2] Bayhaqi, 
Sunan, 1:88; [2-3.ABG3 | Ibn Hibban, Sahih, 3:468, no. 1195; [2-3-ABG4] Bayhaqi, 
Sunan, 1:88; [2-3.AG1] Tabarani, Saghir, 1:355, no. 593; [2-3-AG2]-[2-3.AG4] 
Tahawi, Ma‘ani, 1:26; [2-3.BG1] Ibn Rahawayh, Musnad, 2:406; no. 418/961; 
[2-3.BG2] Ibn Hanbal, Musnad, 17:483, no. 24872; [2-3.BG3] Bayhaqi, Sunan, 
1:188; [2-3.BG4] Ibn Rahawayh, Musnad, 3:24, no. 659/1202; [2-3.BG5] Abu Ya‘la, 
Musnad, 7:435, 10. 4457; [2-3-BG6] Ibn Abi Shayba, Musannaf, 1:361, no. 385 
[2-3.BG7] Abu Ya‘la, Musnad, 7:457, no. 4483; [2-3.BG8] Ibn Hanbal, Musnad, 
18:179, no. 26166; [2-3.BGg9] Abu Ya‘la, Musnad, 7:435, no. 4483; [2-3.BGi0] 
Tahawi, Ma‘ani, 1:25; [2-3.BGu] Abu Ya‘la, Musnad, 8:285, no. 4872; [2-3.G1] 
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vu Diagrams 


<via Muhammad b. Ja‘far b. al-Zubayr> 

{[DQKi0}[DQKu] Hannad.K; [DQKi2][DQKi3] Aba Kurayb.K; [DQK14][DQKi5] ‘Uthman b. Abi Shayba.K; 
[DQKi6] Haran b. Bashir; [DQK17] Ibn Rahawayh; [DQKi8] Ahmad b. Ja‘far.Bg; [DQKig] Ibn Abi Shayba; 
{DQK20][DQKa21] al-Husayn b. Hurayth.Mar; [DQK22] Muhammad b. ‘Abd Allah.Bg; [DQK23]-[DQK26] 
Shu‘ayb b. Ayyab.W; [DQK27][DQK28] al-Hasan b. ‘Ali b. ‘Affan.K; [DQK29][DQK30] Yahya b. Hassan.B; 
[DQK31]{[DQK32] Masa b. ‘Abd al-Rahman al-Masraqi.K; [DQK33] ‘Abd b. Humayd b. Nasr al-Kasi (or al- 
Kashi); [DQK34] Hawthara b. Muhammad.B; [DQK35] Muhammad b, ‘Uthman b. Karama.K; [DQK36] al- 
Hajjaj b. Hamza; [DQK37] Muhammad b. Sa‘id al-Qattan.Is; [DQN5] Ibn Abi Shayba; [DQN6] Musa b. ‘Abd 
al-Rahman; [FDQN:] Ya‘qab b. Ibrahim.M.Bg; [FDQN2] Ahmad b. ‘Abd Allah al-Hamdani.K; [FDQN3] 
Muhammad b. ‘Ubada.W; [FDQN4] Hajib b. Sulayman; [FDQN5] Ibn Abi Shayba; [FDQN6] ‘Uthman b. 
Abi Shayba; [FDQN7] Ibn Rahawayh; [FDQN8] al-Hasan b. ‘Ali b. ‘Affan.K 


<via Muhammad b. ‘“Ubada> 
[DQKi] Ahmad b. Zakariyya’.U 
[DQK2] Muhammad b. al-Fudayl.Bal 


[QKN1]-[QKN5] 


<via Muhammad b. ‘Abbad> [QN] al-shafit 


[DQK3] Ibn WakiK 

[DQK4]-[DQK6] Muhammad b. ‘Uthman.K 
[DQK7]-[DQKo] Shu‘ayb b. Ayyab.Bg 
{DQN:] Ibn Abi Shayba.K 

[DQN2] Ahmad b. al-Furat.Is 

[DQN3] Muhammad al-Azraq.Bg.W 
[DQN4] Ya‘ish b. al-Jahm.Hudaybiya 


Abu Usima.K 
a trustworthy man 


(QKi) al-Humaydi.U Muhammad 
{QK2] Muhammad b. ‘Uthman b. Karama.K b. Ubada? 
‘Abd Allah b. ‘Abd Muhammad al-Walid b. 
oe Allah b. ‘Umar.M b. ‘Abbad.U Kathir.M.K 
Ibn ‘Umar.M 
_, ‘Ubayd Allah b. ‘Abd Muhammad b. Ja‘far 
Allah b. ‘Umar.M b. al-Zubayr.M 


(FDQKi| al-Wagqidi.K + Sufyan al-Thawri.K; 

[FDQK2][FDQK3] Muhammad b.Khalid.Hi ~ Ahmad b. Khalid.Hi 
{[FDQK4] Muhammad b. Abi Nu‘aym.W + Sa‘id b. Zayd.K 

[FDQK5] Humayd b. Mas‘ada.Is.B « Yazid b. Zuray’B 

[FDQK6] Aba Ya‘la « Zuhayr b. Harb.B 

{FDQK7] Hari b. Ishaq.K « ‘Abd al-Rahman b. ‘Umara al-Muharibi.K 
{FDQK8] al-Hasan b. ‘Arafa + ‘Abda.K 

[FDQKg] Hannad b, al-Sari.K « Idem 

{FDQKio] Ibn Hanbal « Idem 

[HSQK3] ‘Ali b. Ma‘bad.E + ‘Abbad b. ‘Abbad.B.Bg 


+—— Muhammad b. Ishaq 


Hammad b. 
Salama.B 


\ 


[FDQKi8] ‘Ubayd Allah b. 
Salama [b. Muhammad b. ‘A’isha 


gah or | [HsQK3] Masa b. Isma‘il.B 


[FDQKu] al-Harith b. Abi Usama 
[FDQKi2} ‘Amr b. ‘Ali.Is.B 
[FDQKi3] Mujahid b. Masa.Bg Yazid b 
[FDQNg} Abi Bakr b. Khallad¢———— Haran.W “Abd Allah b. 
[FDQNio] Ibn Hanbal al-Mubarak.Mar 
[FDQNu] al-Darimi 
[HSQK2] al-Husayn b. Nasr.B 


Jarir [b. ‘Abd al- 
Hamid.K.Ray] 


[FDQK1z7] Yasuf 


FDQNi2] ‘Amr 
ol b. Masa.K 


b. Rafi.Qazwin 


[FDQK14]-[FDQKi6] Muhammad 
b. Humayd.B 


DIAGRAM 2.1 Hadith [2-1] 
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: Weuwy, Ud] 
2 
qc 
1S) 
WYETTV 
ueur e Wieuly, *q YeITV PQV, “4 WUITES 
ww p&eqn, 7 
Wrypuny, 
[eq wsy, vet 
. q'euley[es “q 
d "T uqi meal 
Bq Wwryesq] “q 
qnb,ex [4NO] 
(wisy, + ueUT e BIA) 
wqeqny *q pxez > 
PEM ug! > ueqej-[e [9NO] 
Ks (ueut e < Wes PIA) 


[z-z] yypo] zt WVUDVIG 


wap] > pnmeg nqy > > tbeydeg-je [SNO] 

[Leus] “q esnw > pnmeq nqy [PNd] 

Wap] > ,DeM uq] > ueqej-je [END] 

wap] > [equey] uqy [ZNO] 

Wem > peuueynw -q yy, > efew uqr [IND] 
abeysy -q qub,ex > peurmedgny ‘q uesepy-e [SIND] 
qistedej-ye pyem-[e nqy > pxewnyy “q pay, [PINdd] 
afeflery-je -q wayesqy > uedyng -q udesnyy-[e [EtINDE] 
a'PHeyN “q eqpny > uedyng -q udesnqy-[e [zINOg] 


oes y, ‘q peummeynyy > iqzery-je wnyerqy “q beysy [INO] 


wap] > Sq iqiefy-je wyerqy “q beysy [OINDE] 

a'[Leurs] “q esny > [ueurg ‘q] przex [6NDa] 

wap] > jequeyy uqi [gNda] 

queyy, > peuuueynyy “q uesepy-[e [ANOg] 

[unzey “q] pizex > esnw ‘q pryefnw [9Ndg] 

MunueH ‘q pizex > peumueynyy “q uesepy-[e [SND] 
nazeqqel-e pqy, 4 ive > ipeumpy-e [bNda][ENO|] 
N'aues-e “q rysig > Qtpeunpy-ye [ZNOa] [IND] 

(wisy, « yelTy pAeqn, eta) 
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ti ee at Ibrahim b. Sa‘d. [G7] Ibn Wahb.E 
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[G8] ‘Ubayd Allah b. Masa.K 
[Gg]-[Gu] ‘Ubayd Allah b. ‘Umar.M 


Sg [RG2] Aba Mus‘ab.M 4 

(GsfarosIiFoal-(roolattahe [2°0¥)(6FOul Iicslatgenamaas [Ctl tammad 
[Gs] Salih b. Abi al-Akhdar.B al-San‘ani [RG4] Qutaybab. Sa%id-Bal (G14) Aba Mu‘awiya.K 
{1FG7]-[1FGi9][G6] Ibn ‘Uyayna.U —-[SG1][RG1] Idem [AGi] Shu‘ba.B - 
[1FG20] Ayyab b. Masa.U ‘ (BGs peerage vere] 
[2FG6]-[2FGg} Ma‘mar.B.Y 3] Aban b. Sam‘a. 
[2FGio] Ja‘far b. Burqan.Ray.Raq Malik [RGs] ‘Abd at ter! a eo ra 

. ht = 89) “ 5 al- n ,e \. 
eee fbn Juray}.U Ajab. Hammad. [RG8] Hammam [b. Yahya] 

B + Waki‘ [RGg] ‘Amir b. Salih.B 


[YGi] Aba ‘Amir.B al-Zuhri.M 
[YG2] Hammad b. Zayd.B 
[YG3] Ibn Wahb.E 


[YGq4]-[YG8] al-Qa‘nabi.M.B 


Hisham b. 
“Urwa.M 


[G1][G2] Shu‘ba.B 
+ ‘Abd al-Rahman 
b. al-Qasim.M 


Aflah b. 


[BG1][BG4] ‘Abd al-A‘la b. 
‘Abd al-Aa.B « ‘Abbad 


‘Aisha 


[Gai] Ibn Abi 


(Gis5]-[G2o] Abaal- —Za’ida.K 
Walid al-Tayalisi.B [G22] ‘Abda.K 
+ Shu‘ba [G23] Shuja b.‘ 
al-Walid.K 
al-Haritha b. 
Muhammad.M 


e, 


‘Amra bint ‘Abd al- 
Rahman b. Sa‘d.M 


b. Mansar.B 
‘Ata’ b. Abi 
Rabah.U Mu‘adha al- ‘Ikrima.M 
‘Adawiyya.B Hafsa bint “Abd 
al-Rahman.M al-Aswad.K 
IbnJurayj ‘Abdal-Malikb. — . ‘Asizn al [AG - Aban b. 
‘3 = S - 4] Yazid al- rs 
” ans Ahwal.B Rishk > Shu‘ba.B peek 
‘Irak b. sie 
oe Ibrahim al- 
[G24] Hushaym.W hares a MalikM Nakha’.K 
[BG5][BG6] idem Qatada.B [G37] ‘Abd al-A‘a 
[SGq] Za’ida b. Yazid b. Abi b. ‘Abd al-A1a.B 
Qudama.K [AG2][AG3] Muba- Habib.E {BGio][BGu] Yazid 


[SG2] ‘Abd al-Razziq rak b. Fadala.Is.B 


al-San‘ani 
[SG3] Muhammad b. 
Bakr.B 


{BGg] Hammad b. Zayd.B 
[G29]-[G31] Said b. Abi 
Araba.B 


(MGi]-[MG5] 


b. Zuray‘.B 
al-Hakam b. 
‘Utayba.K 


Mansir b. al- 
Mu‘tamar.K 


al-Layth.E 


(BG7] Ibrahim «+ Hammad b. Zayd; [BG8] Sa‘id [b. Abi ‘Araba]; [G25] 
Hajjaj b. al-Minhal — Hammad [G26] Ibn Rahawayh « Abii Mu‘awiya. 
K; [G27] Ibn Hanbal + Marwan b. Mu‘awiya.K; [ABG1][ABG2] Yahya b. 
Bukayr.N « Zuhayr b. Mu‘awiya.Bg; [ABG3] Aba Kamil.B + ‘Abd al- 
Wahid b. Ziyad.B; [ABG4] Wahb b. Jarir.B — Shu‘ba[G28] ‘Abd al-Wah- 
hab b. ‘Ata’.B.Bg « Idem 


DIAGRAM 2.3 Hadith [2-3] 


[G32] Zayd b. Abi 

Unaysa.Urfa.K 
[G33]-[G36] Sufyan 
al-Thawri.K 
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[GJB4]-[GJB7] Aba Dawid, [GNB2]-[GNBq] Abu 

[GJB2] ‘Umar b. Isma‘ll al-Qadi.B, ‘Uthman b. Zur‘a al-Razi.Ray 

Isma‘ll ‘Umar.B, Ziyad b. Khalil.B 
[GNBi] Mu ‘adh b. al-Muthanna.B [Na][N2] 7 

Ahmad b. ‘Ali.D, 
[GJB3] Ibn Maja Oe Gaeais 
MusaddadB [GJB8] al-Tirmidhi 
[GJB1][GJ] [Ja] Muhammad b. Sa‘id. 
K,Yasuf b. ‘Adi.E 


Abt Kurayb.K = ‘Uthman b. 
AbiShayba.K [Jz] ‘Ibn Abi 
Shayba.K 


Qutayba 


b. Sa‘id.N Abt Ma‘mar. 


Herat.Bg 


‘Amr b. 
Hammad.B 
Firdis b. al- 


al-Ash‘ari.K [GNi] Bishr b. Miasa.Bg 


+ Yahya b. Ishaq.Bg 


Asbat.B Abi al-Ahwas.K 


Hammad b. 


Israil.K 
Salama.B 


Ibn ‘Abbas ——» ‘Ikrima.M > Simak.K 


oni Shu'ba.B 
awri. N 
Muhammad 
‘Abd Allah b. b. Bakr.B 
al-Mubarak.Mar 
[GNi8] Ahmad b. 


Abt Ahmad 


‘Ubayd Allah | yy. 4- 
al-Zubayri.Bg al-Miqdam.Bg 


b. Masa.K [GNig] Muhammad 
b. Yahya.B 


‘Abd al—Mutallib 
b. al-Walid 


[GN2]-[GNa] ‘Ali b. 


Ishaq.Samarqand, 

Hibban b. Miisa.Mar, “Abd al-Razzaq 

‘Utba b. ‘Abd Allah. Waki‘.K al-San‘ani.Y 

Mar [GN15]-[GN17] 
Muhammad b. 


Yahya, Ahmad b. 
Yusuf, ‘Abd Allah 
b. ‘Awn.B 


[GN5] Ahmad b. Mani‘.Bg 
[GN6][GN7] Muhammad 
b. al-Muthanna.B 


[N5][GNg][GNio] 
Ibn Hanbal 


, [GNu] Ahmad b. Mansir.Ram.Bg 

a naar [GNi2] Ahmad b. Yusuf.N 

GN] Salah Juna dak [GNi3] Muhammad b. Sahl.Bg.Bukhara 
, : [GNi4] Ishaq b. Ibrahim al-Dabari.Y 
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[WKTN5] Ibn Abi Shayba.K 


[SKTN3] Ahmad b. Abi 
[WKTN6]—[WKTNi15] Abi Kurayb.K, 


Abi Shu‘ayb.Har 
[SKTN4] ‘Abd al-‘Aziz al-Hasan b. ‘Ali.K, Hannad b. al-Sari.K, 
b. Yahya.Har Muhammad b. Sulayman.Is.Bg.S.E, 
ais Ya‘qub b. Ibrahim al-Dawraqi.Bg, 
[SKTN1] Ibrahim b. Muhammad b. ‘Uthman.K et al. 


Abi Dawid.K.Barlas 


[SKTN2] Ahmad b. [WKTNi]-[WKTN4] 
‘Abd al-Wahhab.S [SKTN5]-[SKTN7] [WKTNi6][WKTNi7] 
Ya‘qubb. Ibrahim.M.Bg [WTN3] Ibn Hanbal 
Muhammad b. 
[WKN] Haijaj ; 
b.alMinhalB  \_ SalamaHar 
[KN2] Aba Da- ; 2M ‘Abd al-Samd b. 
wad al-Tayalisi ToeaiinBe Abi Usama.K ‘Abd al-Warith.B 
Ahmad b. 
Khalid.Hi ae [WTNj] ‘Isa b. 
Ibrahim b. Ibrahim.B 
[KNa] al- Sa‘d.M.B : 
Shafit : 8 [WTN2] Yunus b. 
Muhammad.Bg 
| Hammad b. 


thiqa Salama.B 


al-Walid b. “Abd al-‘Aziz b. 


Muhammad Kathir.M.K Muslim.B 


Ibn Abi 
Dhi’b.M b. Ishaq | 
\ Mutarrif.K 
: Salit b. 
thiga + 
q Ayyub.M Muhammad ‘Abd Allah b. 
b. Ka‘b.M Abi Salama.M 
Khalid b. Abi 
Nawf.Sijistan 
“Abd Allah b. 
‘Abd Allah? 
‘Ubayd Allah 
b. ‘Abd Allah ‘Abd al- 
‘Ubayd Allah b. ‘Abd Rahman b. 
al-Rahman.M ‘Abd Allah b. Abi Sa‘id 


‘Abd al-Rahman 


Abi Sa‘id 
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[N2] al-Tahawi 
[Ni] Ibn Maja [N4] ‘Abd al-Razzaq 
al-San‘ani 
Fahd b. Sulayman.E 
Ahmad b. [N3] Aba Dawid 
Sinan,W al-Tayalisi [H][J] Ibn 
Abi Shayba.K 
Yazid b. bmantmad Ma‘mar.B.Y i 
Harin.w _ >-Sa'id.K Ibn ‘Ulayya.K.B 
Qays b. 
]-Rabi.K r 
Sharikb.‘Abd Ibn Abi 
Allah.K Dhib.M Isra’il b. 
Yunus.K 
Tarif b. Shihab.B Awf b. Abi Zibriqan.K 
eee Jamila.Haj.B 1 
Abii Nadra.B Kab b, ‘Abd 
Allah.K 
an old man 
Pee Abi Sa‘id al- Aba Sa‘id Hudhayfa.K 
Jabir b. “Abd Khudri or Jabir al-Khudn 
Allah ({N1]) abd Allah 
: ((N3][N4]) 
({N2]) 
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[7.2] [7.3] al- 
Daraqutni 
[74] al-Tahawi 
Muhammad 
b. Hariin.Bg Muhammad b. 
al-Husayn al- 
Harrani.Har 
Ibn Abi Dawad.E | 
‘Ali b. Ahmad 
piers al-Jurjani Jur 
. Ziyad.B 
Asbagh b. ya 
al-Faraj.E 
Muhammad 
b. Misa al- 
Harthi.B 
Hatim b. 
Isma‘il.K 
Fuday] b. 
Sulayman.B 
Muhammad b. 
Abi Yahya.M 
Abia Hazim 
Salama b. 
Dinar.M 
Muhammad 
b. Abi Yahya’s 
mother 
Sahl b. Sad.M 
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CHAPTER 2 
[N2]-[N5][T1][N7] al-Daraqutni 


N8][N N 
Majartyingy oH 


Da‘laj b. Abi Tahir 
Muhammad Ahmad.N 
b. Masa ; 


[Ni2][Ni3] 
Muhammad Ibn Maja 
/ \ b. Hariin.D 
Muhammad Muhammad ‘Abii al-Walid 
b. Ahmad b. b. al-Hasan.N \ al-Faqih.N 
al-Sawwaf.Bg ‘ 
‘Ali b. al al-‘Abbas b. 
ib. al- — 
Sarraj.E al-Walid.D Mahmid b. 
Husayn b. \ pe Khalid.D 
Isma‘ll. Tayma ami hmad b, 
- ane fsab. —‘Alial-Abbar.D 
Khalid.Hi 


(N1] al-Tahawi 


Surayj b. becca . al-Shamati.D.N 
Yunus.Bg b. Yusuf al- Marwan b. \ 
Ghadidi Muhammad.D  \ 
Muhammad b. om ‘ 
al-Hajjaj.E Rimes: 
Abi al- Abia Ismail al- [N6] ‘Abd al- Umayr.D 
Bakhtari.K Mu’addib, Abi P ‘Atiyya b. 
ae Razzaq al- Rishdi f ; 
Mu‘awiya.K San‘ani snain Baqiyya.Hi 
‘Ali b. Ma‘bad.E alee b.SadE | Muhammad 
. i b. Ibrahim.B 
Abia Usama.K Ibrahim b. \ 
Muhammad M Mu‘awiya b. Salih. 
= - is “~~ Hi.Andalus Bagqiyya b. 
Isa b. Yanus.K Hats b. al-Walid.Hi 
‘Umar.B 
[Ni]-[N6] al-Ah- 
was b. Hakim.Hi 
Thawr b. 
Yazid.Hi 
(Ni][N2][N4][N5][N7]-[Ni3] [N3] Abu ‘Awn.S (N6] ‘Amir 
(QN][T1}[T2] Rashid b. Sa‘d.Hi b. Sa‘d.K? 
: [N7]-[Ni3][QN][T2] 
[T:] Thawban Aba Umama.Hi 
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CHAPTER 3 


Fasting While Traveling 


1 Introduction 


Fasting (sawm, siyam) is defined as “abstaining from eating, drinking, and sex- 
ual intercourse.” There are many kinds of fast; indeed, the Hanafi jurist ‘Ala 
al-Din al-Samarqandi enumerates 14 distinct types.! Among them, the fast dur- 
ing the month of Ramadan is incumbent in principle on every Muslim who is 
adult and sane, and it is considered the fourth pillar of Islam. Q. 2:185 reads: 


The month of Ramadan, wherein the Koran was sent down to be a guid- 
ance to the people, and as clear signs of the Guidance and the Salvation. 
So let those of you, who are present at the month, fast it; and if any of 
you be sick, or if he be on a journey, then a number of other days; God 
desires ease for you, and desires not hardship for you; and that you fulfil 
the number, and magnify God that He has guided you, and haply you will 
be thankful. 


This verse indicates that fasting is not obligatory for a sick person or a person 
who is on a journey, because to do so would cause him hardship.? In relation 
to this verse, exegetes and jurists refer to the legal nature of the fast or the 
breaking of fast while traveling in general. Ibn Rushd al-Hafid writes that 
there are three opinions: (i) Malik, Abu Hanifa, and others are of the opinion 
that observing the fast while traveling has a greater merit; (ii) Ibn Hanbal and 
others hold that breaking the fast is better; (iii) yet others hold that one is free 
to choose whether to fast or not to fast, neither option being better than the 
other.* 


1 Samargandi, Tuhfa, 1:341-342. 
Translated by Arberry. 
The majority of Sunni jurists hold that “journey” (safar) in this context means only so long a 
journey that it is permitted (according to non-Hanafis) or obligatory (according to Hanafis) 
to reduce the prayers of zuhr, ‘asr, and ‘sh@ to two rak‘as. Ibn Rushd al-Hafid, Bidaya, 
1:96; Kasani, Bada‘, 2:94; Mawardi, Hawi, 3:445; Juwayni, Nihaya, 4:50. This is to say, jour- 
ney of more than 16 farsakhs or three days’ distance, i.e., approximately 80 km. G. Monnot, 
Encyclopaedia of Islam, second edition, s.v. “Salat”; Ibn Qudama, Mughni, 2:47—49, no. 1230. 
4 Ibn Rushd al-Hafid, Bidaya, 1:296; cf. Ibn Hajar al-‘Asqalani, Fath, 4183; Shaybani, Hujja, 1:378; 
Ibn Qudama, Mughni, 3:42—43, no. 2094. 
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To start with the first view, i.e., that which favors fasting while traveling, 
Anas b. Malik (d. g0-93/708—712), a Companion who lived in Basra, is cred- 
ited with the statement, “If someone breaks the fast, it is a special dispensa- 
tion, but if someone observes the fast, the fast is more virtuous” (man aftara 
fa-rukhsa, wa-man sama fa-al-sawm afdal) (athar [3-Xi]).5 Uthman b. Abi al- 
‘As (d. 55/674-675), another Companion who moved to Basra, is reported to 
have stated, “Fasting while traveling is more virtuous, and breaking the fast 
is a special dispensation” (al-sawm fi al-safar afdal, wa-al-fitr rukhsa) (athar 
[3-X2]).© Asked about the fasting while traveling, the Basran traditionist and 
jurist Qatada responded, “Breaking the fast in it is a special dispensation. It 
[viz., fasting] is more virtuous for whoever is equal to it.’’ The Kufan scholar 
Sa‘_ld b. Jubayr (d. 95/714) is reported to have said, “Breaking the fast while trav- 
eling is a special dispensation, and fasting is more virtuous” (al-fitr fi al-safar 
rukhsa, wa-al-sawm afdal).’® Hammad (b. Abi Sulayman, Kufa, d. 120/737-8) 
said, “Sa‘ld b. Jubayr, Ibrahim al-Nakha‘, and Mujahid said, ‘[As for] fasting 
while traveling, if someone so wishes, then he may fast, and if he so wishes, 
he may also break the fast.’ But fasting was preferable in their view.’? The 
Meccan traditionist and jurist ‘Ata’ (b. Abi Rabah, d. 1.4/732-3) is credited with 
the statement, “Whoever fasts performs his duty. Whoever breaks the fast has 
chosen to adopt a special dispensation” (man sama fa-haqq addahu, wa-man 
aftara fa-rukhsa akhadha biha) (athar [3-X3]).!° As for Medinans, when asked 
about the fast while traveling, Salim b. ‘Abd Allah (d. 106-108/724—727), one of 
“the seven jurist of Medina,’ said, “If you wish, it will suffice. If you break the 
fast, it is a special dispensation.” 

I will try to detect what “a special dispensation” means (see p. 130). Suffice 
it to say, for the moment, that these statements are inspired by the idea that 
it is better to fast while traveling despite the revelation of Q. 2:185. In fact, 
several reports indicate that, in the early centuries, it was customary to fast 
while traveling. First, according to athar [3-X4], Abu al-Sha‘th@ Jabir b. Zayd 


5 Ibn Abi Shayba, Musannaf, 6:132, no. 9067; cf. Bayhaqi, Sunan, 4:2.45. 

6 Ibn Abi Shayba, Musannaf, 6:34, no. 9076; cf. Tabari, Jami‘, 3:210. Al-Shaybani cites him 
as having said, “If you fast, the fast is better (in sumta, fa-al-sawm afdal).’ Shaybani, Hujja, 
1:380-381. Uthman b. Abi al-‘As was appointed the governor of Taif by the Prophet, con- 
firmed by Abt Bakr and ‘Umar. Subsequently, ‘Umar appointed him the governor of 
Oman and Bahrain in 15/636-7. Then he moved to Basra, where he lived until his death. 
Ibn Hajar al-‘Asqalani, Isaba, 7:96, no. 5466. 

7 Salimi, Early Islamic Law, 144. 

8 Tabari, Jami‘, 3:211. 

9 Tabari, Jami‘, 3:212. 

10 ~—- Tabani, Jami‘, 3:211. 

11 Tabari, Jamié‘, 3:211. 
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(Basra, d. 93/711-2) narrated that his father, ‘Amr b. Maymin (a Companion, 
d. 75/694-5), al-Aswad b. Yazid (Kufa, d. 75/694-5), and Abu Wail (Kufa, 
d. 82/701-2) had observed the fast while traveling in Ramadan and other 
months.!? Secondly, an athar (athar [3-X5]|) recorded in the Kaft of the Twelver 
scholar al-Kulayni reads: when the sixth Shi Imam Ja‘far al-Sadiq (d. 148/765) 
set out on a journey towards the end of Shaban, he continued to fast. But when 
he entered the month of Ramadan, he broke the fast. Asked why he did so, he 
responded that it was optional to fast or to break the fast in Shaban, but God 
ordered him to break the fast in Ramadan. 

Thirdly, the Kufan Successor Khaythama (b. ‘Abd al-Rahman, d. after 
80/699-700) narrated as follows: when he asked Anas b. Malik about the fast 
while traveling, Anas responded that he had told his slave to fast, but that the 
latter refused to do so, invoking the verse, “Whosoever of you is sick or on a 
journey, (let him fast the same) number of other days” (Q. 2:85). Anas said that 
he had told his slave, “This verse was revealed when we travelled while suffer- 
ing from hunger and did not eat enough when we stopped. But today we eat 
enough while we are traveling and stopping” (athar [3-X6]).4 The intent of the 
last statement of Anas appears to be that in contrast to the time of Prophet, 
travelers could eat enough food in the night, so that it would not do harm to 
fast during daytime. Whatever the case, his statement suggests that it was cus- 
tomary to fast while traveling in his time. 

Ibn Rushd al-Hafid writes that Malik and Abu Hanifa adopt this view, as 
noted. Likewise, the Malikis deem it better to fast while traveling, if the traveler 
is strong enough.!5 The Hanafis, al-Shafii, and the Shafi‘s hold the same view, 
unless the fasting causes hardship for him.!® Thus non-Habalis hold essentially 
the same view.!” 

As for the second view, i.e., the one in favor of breaking the fast while trav- 
eling, some Companions are reported to have maintained that it is incum- 
bent on the traveler to break the fast. Ibn ‘Abbas said, “Breaking the fast while 
traveling is a case of adherence to the original rule of law” (al-iftar fi al-safar 
‘azma). They maintain that a person who fasts while traveling must make up 
for it when he returns to his home,’® i.e., he must fast for the same number 


12 Ibn Abi Shayba, Musannaf, 6:35, no. 9080; cf. Tabari, Jamié‘, 3:212; idem, Tahdhib, Musnad 
Ibn ‘Abbas, 1:147, no. 234. 

13. Kulayni, Furté‘al-KGft, 4:79, no. 95.1. 

14 Tabari, Jami‘, 3:209-210; Tha‘labi, Tafsir, 2:72. 

15 Baji, Muntaqa, 2:48; Ibn ‘Abd al-Barr, Kafz, 121. 

16 = Qudii, Tajrid, 3:1513; Shafi, Umm, 2:102; Nawawi, Majmi‘, 6:264. 

17. The Hanbali position, if any, is not clear. Cf. Zarkashi, Sharh, 1:257-258. 

18 = Tabari, Jami‘, 3:205; Haythami, Kashf, 1:468, no. 986; cf. Mawardi, Hawi, 3:445. 
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of days. Al-Tabari cites a report to the effect that ‘Umar told a man who had 
fasted while traveling to fast again [when he returned to his home], and a simi- 
lar report: al-Muharrar b. Abi Hurayra, who was traveling with his father Abu 
Hurayra, sometimes fasted and sometimes broke the fast. Then Abu Hurayra 
told him, “When you return to your home, you should make up (the lost days).”!9 
Ibn ‘Umar is reported not to have fasted while traveling.”° 

As for the third view, i.e., the neutral view, Ibn Rushd al-Hafid does not men- 
tion the particular proponents who espoused it, but a number of hadiths (in 
particular hadiths [3-2] and [3-9], among others) are based on this view, as will 
be shown below. 

In the following pages, I will show that hadiths related to the issue of the 
fast or breaking the fast were formed by the following process: at the outset 
there were a few hadiths to the effect that the Prophet broke the fast while 
traveling or that the Prophet made such-and-such a statement about the fast 
or breaking the fast while traveling. Subsequently, many traditionists reformu- 
lated these hadiths to harmonize them with their own view. For this purpose, 
I will address over 400 hadiths, which may be divided into ten groups. I do 
not analyze them in chronological order (it is impossible to establish their 
chronological order) but rather arrange them roughly according to their place 
of origin. Hadiths [3-1] and [3-2] originated in Basra. Hadiths [3-3], [3-6], [3-8], 
and [3-9] originated in Medina. Hadiths [3-4] contain hadiths of Syrian and 
(apparently) Medinan origins. Hadiths [3-5] and [3-7] seem to have more than 
one provenances. Hadith [3-10] originated in Syria. 


2 Hadith [3-1] 


A number of hadiths are narrated by the Basran Companion Anas b. Malik 
(d. g0-93/708—712) (hadith [3-1]). But their matns are so diverse that at least 
part of them are inauthentic, in the sense that many hadiths of different ori- 
gins were prefaced at some point in time with the isndd ending with Anas. 
This is to say that they do not really constitute a single group, but for the sake 
of convenience, I analyze them in this section. They can be divided into three 


groups. 


19 ~—- Tabani, Jami‘, 3:206. 

20 ~~ Tabari, Jami‘ 3:208; idem, Tahdhib, Musnad Ibn ‘Abbas, 1:140, nos. 218, 219. Al-Tabari writes 
also that others hold that God has granted the traveler a special dispensation (rukhsa). As 
it is in principle obligatory to fast, a traveler who fasts is not required to fast again when 
he returns to his home. Tabani, Jamié‘, 3:208. 
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21 Group 1 
The first group comprises hadiths that contain the episode that the Prophet 
broke the fast. 

(a) According to hadith [3-1.RSBV] (isnad: Ahmad b. Ubayd Allah—Khalid b. 
Yusuf al-Samti—Yusuf b. Khalid al-Samti [Basra, Kufa, d. 189/805 |—Sulayman 
b. Mihran al-A‘mash [Kufa, d. 147/764—5]), Anas narrated: 


We set out with the Messenger of God [R] in the month of Ramadan. 
[S] He and his Companions were fasting [at first]. Then [B] he broke the 
fast, and [S] some Companions broke the fast, while others continued 
to fast. [V] One who observed his fast was more virtuous than one who 
broke it (wa-kana al-sa’im afdal min al-muftir).7! 


As we will see, the report that the Prophet broke the fast (element B) and the 
report that some Companions followed him while others continued to fast 
(element S) are contained in many other hadiths. It is clear that element V 
was added to change the intent of this hadith in favor of the view that it is 
more virtuous to fast while traveling. In accordance with the athar [3-X1] cited 
above, Anas said, “If someone observes the fast, the fast is more virtuous” (man 
sama fa-al-sawm afdal). Anas may have added element V, but it is equally plau- 
sible that one of his subsequent transmitters added it. The same may apply to 
the clause, “in the month of Ramadan,” for it seems to have been added to ex- 
press the view that the Prophet broke the fast because it was during Ramadan, 
whereas it is usually better to fast while traveling. We have seen the same idea 
in athar [3-X5]. 

(b) According to hadith [3-1JCi] (isnad: Said b. Abi Maryam [Egypt, 
d. 214/829-30]—Yahya b. Ayyub [al-Ghafiqi, Egypt, d. 168/784—5|—Humayd 
al-Tawil [Basra, d. 142/759-60]—Bakr b. ‘Abd Allah [Basra, d. 106/724—5]), Anas 
narrated: 


The Messenger of God was traveling with his Companions. [J] The fast 
was hard for them (shaqqa ‘alayhim al-sawm). So [C] the Messenger of 
God called for a cup, and he drank [from it] while he was riding on a 
camel. The people were looking at him.?? 


It is evident that the Prophet was able to travel without breaking the fast. But 
the clause that “the fast was hard for them’ (element J) indicates that he broke 


21 Tabarani, Awsat, 2:44, no. 190. 
22 Tahawi, Mani, 2:66. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


130 CHAPTER 3 


the fast himself by drinking from a cup (element C) so that the people could 
find relief from their hardship. This hadith suggests at the same time that they 
would not have broken the fast if the Prophet had not done so. 

(c) The same motif is discernible in hadiths [3-1.RJB] and [3-1.RQJB]. 
According to hadith [3-1.RJB] (ésnad: Abu Yasuf—Abt Hanifa—Muslim al- 
A‘war [= Muslim b. Kaysan, Kufa, Mecca]), Anas narrated, “The Prophet set out 
from Medina to Mecca [R] in Ramadan. In the middle of the journey, [J] people 
complained to him of their hardship (shaka al-ndas ilayhi al-jahd),’ whereupon 
[B] he broke the fast until he reached Mecca.” According to hadith [3-1.RQJB] 
(isnad: Abi Yusuf—Abut Hanifa—al-Haytham [b. Habib al-Sayrafi al-Kufi]), 
Anas narrated, “The Messenger of God set out from Medina to Mecca on the 
3rd of Ramadan, and marched until he reached [Q] Qudayd, whereupon the 
people complained to him of hardship. He broke the fast at Qudayd, and did 
not cease to break the fast until he reached Mecca.’24 

As noted, Abt Hanifa holds that fasting is better for a traveler. It is impos- 
sible to determine who inserted the clause that the people complained to the 
Prophet of hardship, but it is certain that these hadiths were intended to in- 
dicate that the Prophet broke the fast to relieve his Companion of hardship. 

Therefore, we may infer that it was difficult for many early Muslims to re- 
gard the Prophet’s breaking of the fast as a norm (say, Sunna) to be followed 
by every Muslim. It is possible to understand the statement of Anas, contained 
in the aforementioned athar [3-X1], “If someone breaks the fast, it is a special 
dispensation,” in the sense that it is permitted to break the fast under special 
circumstances, whereas otherwise it is better to fast while traveling. A number 
of hadiths can be considered the products of attempts on the part of tradition- 
ists to harmonize the account that the Prophet broke the fast while traveling 
with their opinion that, as a rule, it is more virtuous to fast while traveling. 
Hadiths [3-1.JC], [3-1.RJB], and [3-1.RQJB] can be considered such examples. 

Let us make three remarks here. First, hadith [3-1.RJB] identifies the time 
when the event took place as Ramadan, and hadith [3-1.RQJB] identifies, in ad- 
dition, the place where the Prophet broke the fast as Qudayd. Qudayd is nearer 
to Medina than is al-Kadid, which is located 42 mils (about 84 km) far from 
Mecca. We will return to these local names when we examine hadith [3-5]. 
Al-Waqidi writes that the Prophet and the Companions passed by there on 
the occasion of the conquest of Mecca.?° As for the date on which they set 
out for Mecca, Ibn Ishaq, al-Wagidi, and al-Tabari agree that they went out on 


23 Abu Yusuf, Athar, 174, no. 792. 
24 Abi Yusuf, Athar, 174, no. 793. 
25  Wagqidi, Maghazi, 2:803; ibid., tr. Faizer et al., 395. 
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the 10th of Ramadan, 8/the 1st of January, 630,26 and conquered Mecca on the 
2oth of Ramadan. But hadith [3-1.RQJB] reads that they set out on the 3rd of 
Ramadan. This coincides with what al-Zuhri heard from the Basran tradition- 
ist Ma‘mar, who related that Mecca was conquered on the 13th of Ramadan, 6/ 
the 4th of January, 630,” if it took 10 days for the Muslims to arrive at Mecca, in 
accordance with the majority view. 

Secondly, hadiths [3-1.RJB] and [3-1.RQJB] relate that the Prophet set out 
from Medina to Mecca in Ramadan and ultimately reached Mecca. For tradi- 
tionists as well as specialists of sira, it was evident that these hadiths referred 
to the conquest of Mecca. It is not clear why they do not use the term “the 
year of the conquest” (‘am al-fath) or “the conquest of Mecca” (fath Makka), 
whereas no less than 97 hadiths do. One possibility is that it was too evident to 
the audience of the earliest period of Islam that a clause such as, “The Prophet 
set out for Mecca in Ramadan” or even that “the Prophet set out for Mecca” 
referred to the conquest of Mecca for it to be designated by a specific name. 
Another possibility is that the conquest of Mecca was not called by this name 
when these hadiths were put into circulation. Whatever the case, by compar- 
ing these hadiths with the hadith [3-1.RSBV] cited above, which states that the 
event related in it took place “in Ramadan” without further specifying its time 
or occasion, we can infer that the clause that “the Prophet set out for Mecca and 
reached there” was a later insertion. We will encounter this pattern repeatedly. 

The third remark concerns the isndds of hadiths that contain the episode 
that the Prophet called for a cup to break the fast (element C). The following 
are their isndads. 


Hadith [3-1JCR]: ... Yazid—Humayd al-Tawil—Bakr b. ‘Abd Allah?® 
Hadiths [3-1.JC1] and [3-1,JC2] ... Yahya b. Ayyab—Humayd—Bakr—Anas 
Hadith [3-1.CR1]: ... Hisham b. Hassan—Humayd—Anas 

Hadith [3-1.CR2]: ... Hammad—Humayd—Anas 


By applying the isnad-cum-matn analysis to these isndds, we can infer that 
Humayd al-Tawil (d. 142/759-60) introduced this element. We will encounter 
this element also in hadith [3-5] and hadith [3-8] (see Sections 6 and 9). 


26 ‘Ibn Hisham, Sira, 4:42; Tabari, Annales, prima series, 3, 1627; idem, The Victory of Islam, 
tr. Fishbein, 168. 

27.  Wagqidi, Maghazi, 3:889; idem, tr. Faizer et al., 437; cf. H. Lammens [Abd al-Hafez Kamal], 
Encyclopaedia of Islam, second edition, s.v. “Hunayn.” 

28 Bakrb. ‘Abd Allah b. ‘Amr Aba ‘Abd Allah al-Muzani was a Basran traditionist. Ibn Hibban, 
Thiqat, 4:74. 
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2.2 Group 2 

Group 2 comprises hadiths that have in common the clause to the effect that 
some of the Companions were fasting, while others broke the fast (element S 
or element W). 

(a) Hadith [3-1.SWA] comprises two hadiths, hadith [3-1.ZWA] six hadiths, 
and hadith [3-1.SZWA] five hadiths. They have in common the isndd ‘Asim al- 
Ahwal (Basra, d. 141/758—9)—Muwarriq al-‘Tjli (Basra, d. 105/723-4)—-Anas, 
and the clause to the effect that those who broke the fast were working (ele- 
ment W) and the statement of the Prophet that “those who broke the fast have 
taken the reward today” (element A). According to hadith [3-1.SWA1] (isnad: 
Ibn Abi Shayba—Abt Mu‘awiya [Muhammad b. Khazim, Kufa, d. 195/810]— 
‘Asim—...), Anas narrated: 


We were with the Messenger of God on a journey, and [S] among us were 
those who fasted and among us were those who broke the fast (minna 
al-s@im wa-minna al-muftir). [W] Those who broke the fast got up and 
watered the animals. [A] The Messenger of God said, “Those who broke 
the fast have taken the reward today” (dhahaba al-muftirun al-yawm 
bi-’'l-ajr).?9 


Hadith [3-1.SWA2] (isnad: Abu Kurayb—Hafs [b. Ghiyath, Kufa, Baghdad, 
d. 194/809-10]|—‘Asim—...) reads that Anas narrated: 


The Messenger of God was on a journey, and [S] some of us were fasting 
and some of us broke the fast. [W] Those who broke the fast girded up 
their loins and worked, but the observers of the fast were too weak to 
work, [A] The Messenger of God said about this, “Those who broke the 
fast have taken the reward today.’3° 


It is clear that these hadiths are based on the idea that it is better to break the 
fast while traveling, as indicated by the last two sentences (elements W and 
A). But hadiths [3-1.ZWA] and [3-1.SZWA] contain the clause that “most of us 
had only the cloth for shelter” (element Z). According to hadith [3-1.ZWA5] 
(isnad Sulayman b. Dawud Abit al-Rabi‘ [Baghdad, d. 219/834—5]—Isma‘ll b. 
Zakariyya@ [Kufa, d. 173/789 ]|—‘Asim—...), Anas narrated: 


29 Ibn Abi Shayba, Musannaf, 6:29, no. 9054. 
30 => Muslim, Sahih, 2:788, no. 101 (1119). 
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We were with the Messenger of God. [Z] The most shaded of us were 
those who sought shade under their own cloaks (aktharna gill alladhi 
yastazillu bi-kisa’ihi). [W] As for those who were fasting, they did nothing. 
As for those who broke the fast, they served the camels, brought water 
for them, and treated the sick persons. [A] The Messenger of God said, 
“Those who broke the fast have taken the reward today.”?! 


Hadith [3-1.SZWAj] (isnad: Ibn Abi Shayba—Abi Mu‘awiya—‘Asim—...) reads 
that Anas narrated: 


We were with the Messenger of God on a journey. We stopped at a stop- 
ping place on a hot day. [Z] Most of us had only our cloaks for shelter. 
There were also those among us who sheltered (themselves against the 
rays of the) sun with the help of their hands. [W] Those who fasted fell 
down, but those who broke the fast got up, erected the tents, and watered 
the animals. [A] The Messenger of God said, “Those who broke the fast 
have taken the reward today.”?? 


We can safely infer that element Z was added to neutralize the intent of hadith 
[3-1.SWA], whether inspired by the idea that it is in principle better to observe 
the fast or by the neutral view. In this connection, it is interesting to note that 
Abu Mu‘awiya, who received hadith [3-1.SZWA] from ‘Asim, and Isma‘ll b. 
Zakariyya, who received hadiths [3-1.ZWA2]-[3-1.ZWA6] also from ‘Asim, re- 
ceived hadith [3-2.SF], which is inspired by the neutral view, from him. Taking 
into consideration the fact that ‘Asim received hadith [3-1.SWA] from Muwarriq 
al-‘Tjli, we can infer that ‘Asim added element Z to hadith [3-1.SWA] to neutral- 
ize it. In spite of this attempt, however, hadiths [3-1.SZWA] and [3-1.ZWA] as 
well as hadith [3-1.SWA] were not accepted in Basra, for no Basran after ‘Asim 
is present in the isndds of these hadiths, with Kufans representing the majority 
of the subsequent transmitters, evidently because they apparently support the 
idea that it is more virtuous to break the fast. 

(b) Two hadiths have in common the isnad: Khalid b. Yusuf al-Samti (Basra)— 
Yusuf b. Khalid al-Samti (Basra, d. 189/804—5)—al-A‘mash (Kufa, d. 147/764-5). 
One of them is hadith [3-1.RBS] (ésnad: al-Bazzar—Khalid al-Samti—...), ac- 
cording to which Anas narrated, “We set out with the Messenger of God [R] 
in Ramadan. He and his Companions were fasting. Then he announced the 
prayer of afternoon and [B] broke the fast with some of his Companions, but 


31 ~~ Bukhari, Sahih, 4:35, no. 2890. 
32 Muslim, Sahih, 2:788, no. 100 (1119). 
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[S] others were fasting.’$? The other is hadith [3-1.RSBV] (isnad: al-Tabarani— 
Ahmad b. ‘Ubayd Allah b. Jarir b. Jabala [Baghdad]—Khalid al-Samti—...), 
which reads that Anas b. Malik narrated: 


We set out with the Messenger of God [R] in Ramadan. He and his 
Companions were fasting. Then [B] the Messenger of God broke the fast, 
and [S] some of his Companions broke the fast with him, while others 
were fasting. [V] Those who were fasting were more virtuous than those 
who broke the fast.34 


By comparing the isnads of the two hadiths, we may infer that Khalid b. Yusuf 
al-Samti or Ahmad b. ‘Ubayd Allah added the last sentence. 

(c) Hadith [34.RSVWA] (isnad: Muhammad b. Mudatil al-Razi [Ray, 
d. 248/862-3|—Abt Zuhayr ‘Abd al-Rahman b. Mighra al-Dawsi [Ray, Kufa, 
d. 193/808-—9 |—al-A‘mash) reads: 


Anas narrated, “We set out with the Messenger of God on a journey— 
that is, [R] in the month of Ramadan (ya‘ni ft shahr Ramadan)—and [S] 
among us were those who observed the fast and among us were those 
who had broken the fast. [V] The observers were more virtuous than the 
breakers, according to what we felt. But [W] the breakers were working 
and bringing water.”°5 Anas narrated, “We asked the Messenger of God 
about this, whereupon [A] he said, ‘Those who broke the fast have taken 
the reward.”36 


Judging from the isnad of this hadith, ‘Abd al-Rahman b. Mighr@ tried to syn- 
thesize and harmonize two hadiths narrated by Anas (hadith [3-1.SR], and 
hadith [3-1.SWA] or hadith [3-1.SZWA]), inspired by the idea that in principle it 
is more virtuous to fast while traveling. 


2.3 Group 3 

Hadith [3-1.F] (comprising two hadiths) and hadith [3-1.RF] (comprising u 
hadiths), which have the isnad Humayd al-Tawil—Anas in common, contain 
the clause, “Those who were fasting did not find fault with those who broke 


33 Bazzar, Bahr, 14:84, no. 7554. 

34 Tabarani, Awsat, 2:44, no. 190. 

35 The text appears to be corrupt here, reading yashtawiuna (?). Perhaps this is an error for 
yasquna “they give water.” 

36 ~~ Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:106, no. 141. 
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the fast, nor did those who broke the fast find fault with those who were fast- 
ing” (element F). According to hadith [3-1.RF6] (isnad: al-Shafii—Malik— 
Humayd), Anas narrated, “We were traveling with the Messenger of God in 
Ramadan. Those who were fasting did not find fault with those who broke the 
fast, nor did those who broke the fast find fault with those who were fasting.’>” 

Let us make two remarks. First, hadiths belonging to hadith [3-1.RF], which 
represent the majority of this group, specify the month of Ramadan as the 
period during which this event took place, while only two hadiths ([3-1.F1] 
and [3-1.F2]) do not mention its date, and no hadith specifies the occasion 
on which it took place. By applying the isnad-cum-matn analysis, we may be 
induced to infer that Abu Khalid al-Ahmar deleted element R (the month of 
Ramadan) from the matn he received from Humayd to make hadith [3-1.F1], 
and al-Qa‘nabi deleted it from the matn he received from Malik to make hadith 
[3-1.F2] (see Diagram 3.1). It is not certain, however, that the original matn con- 
tained element R. We will encounter, in Section 3, hadiths that combine ele- 
ment F with other elements. This may suggest that element R was added, at an 
early date, to the report that consists only of element F to express the opinion 
that it is optional to fast or not to fast only in Ramadan. 

Secondly, out of the eight transmitters subsequent to Humayd, five are non- 
Basrans, two are Basrans (the remaining one, al-Ansari, could not be identi- 
fied). This is probably because Basrans, who knew well that Anas b. Malik 
considered it better to observe fasting while traveling, deemed these hadiths 
attributed to Anas to be inauthentic, as is the case with hadiths [3-1.SWA], 
[3-1.ZWA], and [3-1.SZWA]. 


2.4 Summary 

Hadiths belonging to hadith [3-1] have in common the report that those who 
were traveling with the Prophet, or some of them, were fasting. Whether au- 
thentic or not, this report seems to reflect the custom in the earliest days of 
Islam. We can infer that other elements were combined with this report to re- 
formulate it in accordance with the view for or against the fasting or breaking 
the fast while traveling. 


3 Hadith [3-2] 


Hadith [3-2] comprises 47 hadiths that have in common the isnad Abt Nadra 
(Basra, d. 108/726—7)—Abit Sa‘id al-Khudri. They contain the sentence, “Those 


37 = Shafi, Ikhtilaf, 55. 
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who were observing the fast did not find fault with those who broke it, nor did 
those who broke the fast find fault with those who observed it,” or similar sen- 
tences (element F). As noted, also hadiths [3-1.F] and [3-1.RF], which have the 
isnad Humayd al-Tawil—Anas in common, include similar sentences. Hadith 
[3-2] is different from these hadiths primarily in two points. First, the isnads 
of hadiths [3-1.F] and [3-1.RF] are predominantly represented by non-Basrans. 
In contrast, the vast majority of the transmitters of hadith [3-2] are Basrans. 
Out of six second transmitters (i.e., those who heard from Abt Nadra) five are 
Basrans, and out of the 20 third transmitters, 15 are Basrans. Secondly, none 
of hadiths belonging to hadith [3-1] which contain element R (ie., hadiths 
[3-1JCR], [3-1.RF], [3-1.RJB], etc.) further specifies the time or occasion of the 
event related in them except hadiths [3-1-RJB] and [3-1.RQJB], which refer sub- 
stantially to the conquest of Mecca although they do not use this term. As for 
hadiths belonging to hadiths [3-2], they can be classified into several groups 
according to the mention of its date or occasion. 

Group 1: hadiths [3-2.SF | (comprising eight hadiths) and [3-2.SFQ] (compris- 
ing two hadiths) specify neither the occasion nor the date. According to hadith 
[3-2.SF3], Aba Sa‘id al-Khudri and Jabir b. ‘Abd Allah narrated, “We travelled 
with the Messenger of God. Some were observing the fast, while others broke 
the fast, but those who observed it did not find fault with those who broke it, 
nor did those who broke it find fault with those who observed it.”38 Although 
the isndds of hadiths [3-2.SFi]—[3-2.SF7]| include two renowned Basrans (Abu 
Nadra [d. before 110/728-9] and ‘Asim al-Ahwal [d. 141/758-9]) as the second 
and third transmitters, the subsequent transmitters of these hadiths are all 
non-Basrans. This indicates that Basrans, the majority of whom consider it 
more virtuous to fast while traveling, did not transmit these hadiths, which 
express the idea that it is optional either to fast or to break the fast. We have 
observed the same phenomenon in the previous section. 

Group 2:17 hadiths relate that the event took place in Ramadan and/or during 
an expedition: (i) 11 hadiths state that the event took place in Ramadan (hadith 
[3-2.SFR] comprising six hadiths, hadith [3-2.FR] comprising two hadiths, 
and hadith [3-2.SFRQ] comprising three hadiths); (ii) three hadiths read that 
it took place during an expedition (element G = ghazwa) (hadith [3-2.SFG] 
comprising a single hadith and hadith [3-2.SFGQ] comprising two hadiths); 
(iii) three hadiths relate that it took place during an expedition in Ramadan 
(hadith [3-2.SFGRQ] comprising three hadiths). Twelve out of these 17 hadiths 
share the isnad Sa‘d b. Iyas al-Jariri (Basra, d. 144/761-2)—Abu Nadra—Abu 
Sa‘ld. I will analyze these hadiths together with hadiths belonging to Group 3. 


38 Muslim, Sahih, 2:787, no. 97 (1117). 
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Suffice it for the moment to remark that Sa‘id received these hadiths directly 
from Abt Nadra. 

Group 3: the remaining 20 hadiths specify the date and/or the occasion of 
the event: (i) hadith [3-2.SFRd] (comprising eight hadiths) relates that they 
set out on the 16th, the 17th, the 18th, or the 19th of Ramadan (element Rd); 
(ii) hadith [3-2.SFGRd] (comprising six hadiths) relates that they set out for an 
expedition on the 12th, the 16th, the 17th, or the 19th of Ramadan; (iii) hadith 
[3-2.SFHRd] (comprising four hadiths) reads that it took place during the ex- 
pedition to Hunayn (element H), which was undertaken on the 17th or the 18th 
of Ramadan; (iv) according to hadith [3-2.SFTd] (comprising two hadiths), 
it took place on the way to the conquest of Mecca (element T = fath), which 
began on the 17th or 19th of Ramadan (in contrast to the generally accepted 
opinion that the Muslims left Medina for Mecca on the 10th of Ramadan, 8/the 
ist of January, 630). 

It is noteworthy that all these hadiths have in common the isnad Qatada 
(Basra, d. 117/735-6)—Abt Nadra—Abit Sa‘id al-Khudri and that six Basrans 
(Umar b. ‘Amir al-Sulami [d. 135/752-3], Sulayman b. Tarkhan al-Taymi 
[d. 143/761], Sa‘id b. Ilyas al-Jariri, Hisham b. Abi ‘Abd Allah al-Dastuwa’l | d. 152/ 
769-70], Shu‘ba b. al-Hajjaj [d. 160/776],3° and Hammam b. Yahya [d. 163/779- 
80]) received them from Qatada. Conversely, Qatada appears in none of 
hadiths belonging to Groups 1 and 2. Let us note, in addition, that Qatada was 
a contemporary of Abu Nadra, who died in 108—9/726-8,7° and recall that 
Sa‘ld b. Iyas, who was a contemporary of the remaining five Basrans, received 
hadiths belonging to Group 2 directly from Abu Nadra. Finally, let us note that 
the contents of the hadiths belonging to the three groups are essentially the 
same, the only difference being whether the date and the occasion of the event 
are mentioned. 

I infer from these facts the following: the hadith that Abu Nadra relat- 
ed lacked an element, such as elements R, Rd, T, or H, specifying the time 
or the occasion of the event. Subsequently, his pupils Ayyub al-Sakhtiyani 
(d. 131/748-9), ‘Asim al-Ahwal (Basra, d. 141/758-9), Sa‘ld b. Tyas al-Jariri, and 
Sa‘ld b. Yazid Abt Maslama (Basra) specified the time or the occasion of the 
event as Ramadan and/or an expedition. The idea underlying hadiths that con- 
tain these elements is that it is optional to fast or break the fast in the month of 
Ramadan or during an expedition. They were added to express the idea widely 


39  Shu‘ba was born in Wasit and moved to Basra, where he died. Ibn Hajar al-‘Asqalani, 
Tahdhib, 2:498-503, no. 3254; Ibn Sa‘d, Tabagat, 9:280—281, no. 4111; Ibn Hibban, Thigat, 
6:446. 

40 Ibn Hibban, Thigat, 5:420. 
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accepted by Basrans that it is in principle more virtuous to fast while traveling, 
the month of Ramadan and an expedition being special occasions that change 
the legal nature of fasting while traveling, Finally, the six Basrans named above 
(Umar b. ‘Amir al-Sulami and the others) associated this event with a specific 
date and/or a more specific occasion such as the conquest of Mecca or the 
expedition to Hunayn, which was evidently based on the information received 
from Qatada. This is to say, hadiths belonging to Group 3 were not transmitted 
from Abi Nadra via Qatada, as their isndad indicates, but transmitted from Abi 
Nadra (who supplied elements S-F) and Qatada (who supplied element Rd, 
G-Rd, or H-Rd). 

This inference implies that the pupils of Abu Nadra who received from him 
hadith [3-2.SF] did not specify the time and/or occasion of the event related 
in it as Ramadan and/or an expedition based on historical facts, but inspired 
by another motive. In this context, let us examine hadiths whose isnads in- 
clude Sa‘ld b. Iyas. To start with, out of 16 hadiths belonging to Group 2, all of 
the nine hadiths in whose isnad he appears (belonging to hadiths [3-2.SFQ], 
[3-2.SFGQ], [3-2.SFRQ], and [3-2.SFGRQ]) contain element Q, ie., the sen- 
tence, “They found that the one who had strength observed their fast and that 
was good, and they also found that the one who felt weakness broke it, and that 
was also good” (yarawna anna man wajada quwwat" fa-sama fa-inna dhalika 
hasan, wa-yarawna anna man wajada daf™ fa-aftara fa-inna dhalika hasan). 
Conversely, there is no hadith that contains element Q and does not include 
him in the isnad. It follows that he inserted this element. It is not clear how 
he inserted it, but it is interesting to cite hadith [3-X7] (isnad: ... Abu Yala— 
Wahb b. Baqiyya—Khalid al-Hadhdha—Sa‘ld b. Iyas—Abt Nadra), according 
to which Abit Sa‘ld narrated: 


The Messenger of God passed by watering place filled with rainwater. 
He was riding on a camel, but the people, most of whom were walking, 
were fasting. He said, “Drink!” They looked at him. Then he said, “Drink! 
For I am (traveling) in the easiest way” (ishrabu fa-innit aysarukum). They 
looked at him, whereupon the Prophet got off and drank. Then they 
drank.4? 


We cannot say with any certainty whether or not this hadith is authentic. 
But for our purpose, it is important that it can be interpreted to express the 


41 Muslim, Sahih, 2:786, no. 96 (1116) among others. 
42 Abi Ya‘la, Musnad, 2:337-338, no. 1080 (106); Ibn Hibban, Sahih, 8:323, no. 3556; cf. ibid., 
8:319, no. 3550; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:108, no. 145. 
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same idea as element Q. If hadiths [3-2.SFQ], [3-2.SFGQ], [3-2.SFRQ], and 
[3-2.SFGRQ] had lacked this element, they would have alluded to the idea that 
it is entirely optional to fast or not to fast, neither of them being better than 
the other. But this element, in particular the latter part of it, suggests that it 
is permitted only to “whoever felt weakness” while traveling to break the fast. 
Sa‘ld b. Iyas may have been inspired by hadith [3-X7] to insert element Q as an 
integral part of hadith that he received from Abt Nadra. 

It is clear that Sa‘id b. Iyas adopts the view widely accepted in Basra that it 
is more virtuous to break the fast while traveling. In this regard, it is notewor- 
thy that some of his subsequent transmitters, who seem to have been more 
faithful to this view, reformulated further the matn that Sa‘id b. Iyas related in 
such a manner that it limited the conditions under which it was optional to 
observe or to break the fast. To return to hadith [3-X7], one notes that it men- 
tions neither the month nor the occasion on which this event took place. But 
hadith [3-2.SFGRQ2] (isnad: Muslim—‘Amr al-Nagid—Ibn ‘Ulayya—Sa‘d b. 
Iyas—Abit Nadra) reads that Abt Sa‘id narrated: 


[G] We were on an expedition with the Messenger of God [R] in Ramadan. 
Those who observed the fast did not find fault with those who broke the 
fast, nor did those who broke the fast find fault with those who observed 
the fast. [Q] They considered that whoever had strength should observe 
their fast, and that was good, and they also considered that whoever felt 
weakness should break it, and that was also good.*8 


This hadith is inspired by the idea that it is optional to observe or to break 
the fast while traveling only under limited circumstances, when one is on an 
expedition (element G) undertaken in the month of Ramadan (element R). It 
is impossible to determine who put this hadith into circulation. It may have 
been Isma‘ll, ‘Amr, or Sa‘id. It is noteworthy, however, that elements S-F are 
combined with elements G, GQ, Q, R, GRd, and HRd in various hadiths. This 
suggests that transmitters of these hadiths felt that they were authorized to 
change the wording of hadith insofar as it served to clarify the norm underly- 
ing the hadith. 

To return to hadiths belonging to Group 3, I have inferred that six Basrans 
such as ‘Umar b. ‘Amir received elements G-Rd, H-Rd, etc. from Qatada. But 
this inference raises a question: why do the dates and the occasions on which 
the event took place differ from one hadith to another? If they received the 
information about the date or the occasion from Qatada, why do these hadiths 
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display such a large variety? In my view, hadiths transmitted by Shu‘ba provide 
a hint at the solution of this problem. 

Shu‘ba appears in the isnads of four hadiths: (i) hadith [3-2.SFRd6], which 
relates that Abt Sa‘td stated, “We set out with the Prophet on the 18th of 
Ramadan’ (element Rd);*4 (ii) hadith [3-2.SFGRd6], which relates that he stat- 
ed, “We set out for an expedition with the Messenger of God on the 17th or igth 
of Ramadan” (elements G and Rd);*5 (iii) hadith [3-2.SFHRd4], which relates 
that he stated, “We set out for Hunayn with the Prophet on the 17th or 18th of 
Ramadan’ (elements H and Rd);*6 (iv) hadith [3-2.SFTd1], according to which 
he stated, “We were with the Messenger of God on the date of the conquest 
of Mecca, the 19th or 17th of Ramadan” (element Td);*” (v) hadith [3-2.SFTd2] 
resembles hadith [3-2.SFTd1], except that it states that they conquered Mecca 
on the 17th of Ramadan.*8 

Ibn Ishaq states that al-Zuhri heard ‘Ubayd Allah b. ‘Abd Allah b. ‘Utba b. 
Mas‘ud narrating that the Prophet stayed in Mecca after the conquest for fif- 
teen days, while Ibn Ishaq states that Mecca was conquered on the 2oth of 
Ramadan, 8/the uth of January, 630.79 But al-Zuhri is reported to have heard 
from Ma‘mar that Mecca was conquered on the 13th of Ramadan, 6/the 4th 
of January, 630.59 Ma‘mar was a Basran who moved to Yemen. The report of 
Ma‘mar does not coincide with hadith [3-2.SFHRd4], but on the supposition 
that Muslims stayed in Mecca for 15 days, it implies that they set out for the 
expedition to Hunayn on the 28th of Ramadan in the year 8. As for hadiths 
[3-2.SFTdi] and [3-2.SFTd2], the dates of the conquest of Mecca that they 
mention are not so different from those accepted by the majority. In this con- 
nection, let us remark that Shu‘ba is reported to have held Ibn Ishaq in high 
esteem as a traditionist, calling him “the Commander of the Faithful in the 
field of hadith” (amir al-mwminin fi al-hadith) | 

Therefore, we may infer as follows: in the time of Qatada, reports about the 
life of the Prophet (say, sira or maghazi) that circulated in Basra were more 
or less different from those which eventually were generally accepted, in par- 
ticular those compiled by Ibn Ishaq. There was no established text. Shu‘ba, 


44. Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:109, no. 148. 

45 Muslim, Sahih, 2:787, no. 94 (1116). 

46 —_ Ibn Hanbal, Musnad, 10:80, no. 11134. 

47. Tahawi, Ma‘Gni, 2:68. 

48 Ibn Hibban, Sahih, 8:328-3209, no. 3562. 

49 ‘Ibn Hisham, Sira, 4:80; ibid., tr. Guillaume, 566. 

50  Wagidi, Maghazi, 3:889; ibid., tr. Faizer et al., 437; cf. H. Lammens [Abd al-Hafez Kamal], 
Encyclopaedia of Islam, second edition, s.v. “Hunayn.” 

51 Khatib, Ta’rikh, 2:26. 
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evidently like other Basrans, was convinced that the event related by hadith 
[3-2.SF] took place in Ramadan, but was unable to prove this. When he related 
a hadith [3-2.SF] to Yahya b. Sa‘td al-Qattan, he identified it with the expedition 
to Hunayn, apparently in accordance with the current majority view in Basra 
(hadith [3-2.SFHRd4]). But on another occasion—certainly at a later date— 
he identified it with the conquest of Mecca, possibly in accordance with Ibn 
Ishaq’s account. On yet another occasion, he abstained from specifying the oc- 
casion on which it occurred (hadith [3-2.SFRd6]). Generally speaking, it seems 
that each transmitter from Abu Nadra associated hadith [3-2.SF] with the oc- 
casion on which the event was most likely to have taken place to the best of 
his knowledge. 

To summarize, the original hadith [3-2] (hadith [3-2.S]) presented an ac- 
count to the effect that when the Prophet and his Companions were traveling, 
some of them broke the fast, while others continued to fast. Abi Nadra added 
element F, i.e., the statement that neither those who broke the fast nor those 
who observed the fast fault with each other to make hadith [3-2.SF], clearly 
inspired by the neutral view regarding fasting while traveling. But some of his 
pupils added elements R and/or G, ie., that this event took place in Ramadan 
and/or during an expedition in order to limit the conditions under which it 
would be considered optional to fast or break the fast, based on the Basran ma- 
jority view that it was in principle better to fast while traveling. Subsequently, 
some of the pupils of Abu Nadra added elements H, Rd, T, etc., based on the in- 
formation that they received from Qatada about the sira or the maghazi, which 
were not yet established at that time. 


4 Hadith [3-3] 


As noted, Salim b. ‘Abd Allah, one of “the seven jurists of Medina,” considered 
it better to fast. But hadith or athar [3-3], which seems to have originated in 
Medina, is based on the idea that it is obligatory or highly recommended to 
break the fast while traveling. They have the isndad al-Zuhn—Abu Salama 
(Medina, d. 94/712-3)—‘Abd al-Rahman b. ‘Awf (Medina, d. 32/652-3) in com- 
mon, i.e., al-Zuhri is the cl of this hadith. Out of seven hadiths belonging to this 
hadith, five hadiths (hadiths [3-3.S1] and [3-3.S5|]—[3-3.S8]) and three athars 
narrated by ‘Abd al-Rahman b. ‘Awf himself (athars [3-3.S2]-[3-3.54]) have the 
same matn, that is, the statement that the Prophet or ‘Abd al-Rahman said, 
“The person who fasts while traveling is like one who breaks the fast while he 
is at home” (al-sa’im fi al-safar ka-al-muftir fi al-hadar). Two hadiths (hadiths 
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[3-3.SRi] and [3-3.SR2]) have almost the same matn, i.e., that the Prophet said, 
“The person who fasts in Ramadan while traveling is like one who breaks the 
fast while he is at home” (sa@’im Ramadan fi al-safar ka-al-muftir fi al-hadar).5? 
Element R (“in Ramadan”) is added. 

Hadith [3-3.S] and hadith [3-3.SR] alludes to the existence of a dispute in 
Medina over the legal status of fasting while traveling, as illustrated by athar 
[3-X8] (isnad: Muhammad b. Bashshar—‘Abd al-Wahhab al-Thaqafi—Ayyub 
al-Sakhtiyani), which reads: 


When ‘Urwa b. al-Zubayr and Salim b. ‘Abd Allah were with ‘Umar b. ‘Abd 
al-‘Aziz, who was then the governor of Medina, they argued about fasting 
while traveling. Salim said that Ibn ‘Umar would not fast while traveling, 
whereas ‘Urwa said that ‘Aisha would fast. Salim said that he related what 
Ibn ‘Umar had said to him, and ‘Urwa said that he related what ‘Aisha 
had said to him, raising their voice. Thereupon ‘Umar b. ‘Abd al-‘Aziz said, 
“O God, forgive me! If itis easy, then fast. If it is hard, then break the fast.”53 


‘Umar b. ‘Abd al-‘Aziz, the eighth Umayyad caliph, served as governor of 
Medina from 87/706 to 93/711-2. Whether authentic or not, this athar reflects 
the opposition of two views for and against fasting while traveling.5* In this 
connection, let us add that Sahniin writes that Malik said, “I think it better 
to fast in Ramadan while traveling for whoever is strong enough to do so” 
(al-siyam ft Ramadan fi al-safar ahabbu ilayya li-man qawiya ‘alay-hi).>> This 
statement implies that it is all the more recommended to fast in months other 
than Ramadan. 


5 Hadith [3-4] 


There are as many as 83 hadiths that contain the statement of the Prophet, “It 
is not righteousness that you fast while traveling” (laysa min al-birr an tasumu 


52 Ibn Maja, Sunan, 1:532, no. 1666. 

53 ~~ ‘Tabari, Jami‘, 3:208—209; idem, Tahdhib, Musnad Ibn ‘Abbas, 1:136, no. 204. 

54 Asa suggestion, an athar (isndd: Muhammad b. al-Muthanna—Sulayman b. Dawid al- 
Tayalisi—Shu‘ba) reads that ‘Asim, a mawla of Qurayba (bint Muhammad b. Abi Bakr 
al-Siddiq) saw ‘Urwa (b. al-Zubayr, Medina, d. 91-101/709-20) ordering a man who had 
fasted while traveling to make up (yaqdiya) for it, i.e., to fast when he returned home for 
the same days as he had fasted. Tabari, Jami‘, 3:206; cf. ibid., 3:207. 

55 Sahnin, Mudawwana, 1:201. Al-Shaybani attributes the same view to Malik. Shaybani, 
Hujja, 1:378. 
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fial-safar) or similar statements (element L). In the following pages, I analyze 
42 hadiths narrated by the Medinan Companion Jabir b. ‘Abd Allah (hadith 
[3-4a]) and the remaining 41 hadiths narrated by the Syrian Companion Kab b. 
‘Asim as well as Ibn ‘Umar, Ibn ‘Abbas, and Abi Barza al-Aslami (hadith [3-4b]). 


5. Hadith [3-4a] 

Among hadiths belonging to hadith [3-4a] (see Diagram 3.4a), only hadith 
[3-4a.L] (comprising six hadiths) consists of this statement alone, while oth- 
ers (hadiths [3-4a.LZ], [3-4a.LZP], [3-4a.LZT], [3-4a.LZGP], and [3-4a.L]]) are 
expanded: 


(a) Hadith [3-4a.LZ] (comprising 24 hadiths) is represented by hadith 
[3-4a.LZ5] (isnad: Muhammad b. Bashshar—Muhammad b. Ja‘far—Shu‘ba— 
Muhammad b. ‘Abd al-Rahman b. Sa‘d—Muhammad b. ‘Amr b. al-Hasan), 
according to which Jabir said: 


When the Prophet was traveling, [Z] he saw a man around whom peo- 
ple were crowding and providing a shade. He asked, “What is the mat- 
ter with him?” They replied, “He is a man who is observing the fast.” [L] 
Thereupon the Messenger of God said, “It is not righteousness that you 
fast while traveling.’>° 


In his comment on this hadith, Ibn Hajar al-‘Asqalani writes that the cause 
of the statement of the Prophet is “the hardship” (mashaqqa) involved,*” as 
indicated by the clause, “He saw ... shade” (element Z). Diagram 3.4a indi- 
cates that Muhammad b. ‘Abd al-Rahman b. Sa‘d (Medina, d. 124/741-2), the 
cl of hadiths [3-4a.LZ1]—-[3-4a.LZ24], [3-4a.LZT1|]-[3-4a.LZT3], [3-4a.LZP1]- 
[3-4a.LZP6], and [3-4a.LZGP], put this hadith into circulation. 

(b) Hadith [3-4a.LZP], which contains the term “special dispensation” 
(rukhsa) (element P), is inspired by the same idea. Hadith [3-4a.LZP4](isnad: 
al-Nas#i—Shu‘ayb b. Shu‘ayb b. Ishaq [Damascus, d. 264/877-8]—‘Abd al- 
Wahhab b. Sa‘id [Damascus, d. 213/828—g]|—-Shu‘ayb b. Abi Hamza [Homs, 
d. 162/778-9]—al-Awza‘i—Yahya b. Abi Kathtr—Muhammad b. ‘Abd al- 
Rahman b. Sa‘d) reads that Jabir said, “[Z] The Messenger of God passed by a 
man in the shade of a tree on whom water was sprinkled. He asked, ‘What is 
the matter with your companion?’ They responded, ‘O Messenger of God! He 
is observing fast. [L] Whereupon he said, ‘It is not righteousness that you fast 


56 Muslim, Sahih, 2:786, no. 92 (1115). 
57. Ibn Hajar al-‘Asqalani, Fath, 4183. 
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while traveling. [P] You are urged to adopt the special dispensation God has 
granted you. So accept it (wa-‘alaykum bi-rukhsat Allah allatt rukhkhisa lakum. 
Fa-qbaluha).”>® 

(c) We can interpret hadith [3-4a.LZT] in the same vein. It mentions 
the expedition to Tabuk as the occasion on which the Prophet uttered the 
above-cited statement. According to hadith [3-4a.LZT1] (isnad: ... Nasr b. ‘Ali al- 
Jahdami—Bishr b. al-Mufaddal—‘Umara b. Ghaziyya [Medina, d. 140/757-8]— 
Muhammad b. ‘Abd al-Rahman [b. Sa‘d] b. Zurara), Jabir narrated: 


We set out with the Messenger of God on the expedition to [T] Tabuk, 
which was called “expedition of hardship” (ghazwat al-‘usra). While the 
Messenger of God was proceeding in the midday, [Z] he saw a group of 
people in the shade of a tree. He asked, “Who are they?” They replied, 
“Here isa man who is fasting and is exhausted.” He said, [L] The Messenger 
of God said, “It is not righteousness that you fast while traveling.”>9 


This hadith is reminiscent of the description of the expedition to Tabuk by Ibn 
Ishaq. In the Sira al-nabawiyya he states, drawing on what al-Zuhri and other 
authorities told him: 


The Messenger of God ordered his companions to prepare to raid the 
Byzantines at a time of hardship for people (ff zaman min ‘usrat al-nas). 
The heat was oppressive, and there was a drought; fruit was ripe, and the 
men wanted to stay in the shade with their fruit (al-nas yuhibbuna al- 
muqam ft thimarihim wa-zilalihim) and were averse to traveling at that 
season. 


This text and that of the hadith [3-4a.LZT1] cited above are similar, and in 
particular the term “hardship” (‘usra) occurs both in this text and in hadith 
[3-4a.LZT1]. It is noteworthy, in this connection, that Ibn Hibban and al-Bukhari 
include al-Zuhri in the list of those from whom ‘Umara b. Ghaziyya (Medina, 
d. 140/757—-8), who appears in the isnad of hadith [3-4a.LZT], heard,®! while 
they as well as Ibn Hajar al-‘Asqalani and al-Dhahabi do not include other tra- 
ditionists who received hadith [3-4a.LZ] from Muhammad b. ‘Abd al-Rahman 


58 Nasa’l, Sunan, 2:99—100, no. 2566. 

59 Ibn Hibban, Sahih, 8:321-322, no. 3553. 

60 Ibn Hisham, Siva, 4:59; cf. ibid., tr. Guillaume, 602. The same text is found in Tabari, 
Ta’rikh, 1-4:1693. 

61 Ibn Hibban, Thiqat, 7:260-261; Bukhani, Ta’rikh, 6:283-284, no. 9192/3121. 
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b. Sa‘d, i-e., ‘Abd Allah b. Idris, Shu‘ba, and Yahya b. Abi Kathir, in the list of 
those who heard from al-Zuhri.© 

I infer from these facts that ‘Umara identified the occasion of the episode 
contained in the hadith that he heard from Muhammad b. ‘Abd al-Rahman 
b. Sa‘d, which seems to have been similar to hadith [3-4a.LZ], as the expedi- 
tion to Tabuk. He did so certainly because he believed that the Prophet stated, 
‘It is not righteousness that you fast while traveling” under extremely difficult 
circumstances. 

(d) Hadith [3-4a.LGZP] (isnad: al-Tabari—al-‘Abbas b. al-Walid—al-Walid 
[b. Mazid] al-‘Udhni—al-Awza‘I—Yahya b. Abi Kathir—Muhammad b. ‘Abd al- 
Rahman [b. Sa‘d] b. Zurara—Jabir) has substantially the same matn as hadith 
[3-4a.LZP], except that it states that the event took place “during an expedi- 
tion” (fi ghazwa).®8 

(e) Only hadith [3-4a.LJ] (isnad: ... Bakr b. Nasr or Bakr b. Mudar—‘Umara 
b. Ghaziyya—Muhammad b. ‘Abd al-Rahman b. Sa‘d—Jabir) does not contain 
element Z. Instead, it contains the clause, “The Messenger of God saw the peo- 
ple gathering around a man and asked, whereupon they replied, [J] ‘This is a 
man exhausted by the fast’ (rajul jahadahu al-sawm).”®* 

The hadiths belonging to hadith [3-4a] indicate that Muhammad b. ‘Abd al- 
Rahman b. Sa‘d (Medina, d. 124/741-2) and the transmitters subsequent to him 
endeavored to reformulate the matn they received in accordance with their 
own opinions. It is noteworthy that Muhammad b. ‘Abd al-Rahman b. Sa‘d 
added element Z for a doctrinal reason, before his pupil ‘Umara b. Ghaziyya 
added element T, i.e., specified the occasion of hadith [3-4]. 

In contrast, hadith [3-4a.L] displays no textual variety, certainly because 
its transmitters felt that this hadith best expressed their view. We will see just 
below the same phenomenon with regard to hadith [3-4b]. 


5.2 Hadith [3-46] 

Hadiths belonging to hadith 3-4b (see Diagram 3.4b) consist only of element 
L, ie., the statement of the Prophet, “It is not righteousness that you fast 
while traveling.” They are narrated by Abu Barza al-Aslami (Medina, Basra, 


62 For Shu‘ba, see Ibn Hajar al-‘Asqalani, Tahdhib, 2:498—503, no. 3254; Ibn Sa‘d, Tabaqat, 
g:280-281, no. 4111; Ibn Hibban, Thigat, 6:446; Dhahabi, Siyar, 7:202—228, no. 80. For ‘Abd 
Allah b. Idris, see Ibn Hibban, Thigat, 7:59-60; Ibn Hajar al-‘Asqalani, Tahdhib, 3:97-98, 
no. 3622; Dhahabi, Siyar, 9:42—48, no. 12. For Yahya b. Abi Kathir, see Ibn Hibban, Thiqat, 
7:591-592; Ibn Hajar al-‘Asqalani, Tahdhib, 6:170-171, no. 8806; Dhahabi, Siyar, 6:27-31, 
no. 10. 

63. Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:154—-155, no. 246. 

64 ~Nasa’l, Sunan, 2:99, no. 2565; Ibn Hibban, Sahih, 8:322, no. 3554. 
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d. 64/683-4, comprising hadiths [3-4b.Li]-[3-4b.L2]), Ka‘b b. ‘Asim (compris- 
ing hadiths [3-4b.L3]-[3-4b.L26]), Ibn ‘Abbas ([3-4b.L27], a single hadith), and 
Ibn ‘Umar (comprising hadiths [3-4b.L28]-[3-4b.L41]). These hadiths display 
no textual variety. In contrast, their isndads displays a phenomenon that needs 
explanation. 

Out of the 14 hadiths narrated by Ibn ‘Umar, one hadith ([3-4b.L28]) is trans- 
mitted by the isnad Ibrahim b. Muhammad al-Magdisi (n.d.)—Rawwad b. 
al-Jarrah (Khurasan, Ashkelon, n.d.)—al-Awzal (Damascus)—‘Ata—Ibn 
‘Umar. The remaining 13 hadiths ([3-4b.L29]-[3-4b.Lq1]) have the isnad 
Muhammad b. Harb al-Abrash (Homs, n.d.)—‘Ubayd Allah b. ‘Abd Allah b. 
‘Umar (d. before 106/724—5 )—Nafi\—Ibn ‘Umar in common, and are transmit- 
ted only by traditionists from Homs (Muhammad b. al-Musaffa [d. 246/861], 
Khalid b. ‘Amr, ‘isa b. al-Mundhir, and Misa b. ‘Isa) from Muhammad b. Harb.® 
This is to say, the later part of their isndds is monopolized by Syrian tradition- 
ists, while the narrator is Ibn ‘Umar, a Medinan Companion, and the first trans- 
mitter is the Meccan traditionist and jurist ‘Ata’. In contrast, none of hadiths 
whose isnad includes ‘Ubayd Allah b. ‘Umar—Nafi—Ibn ‘Umar was transmit- 
ted by a Medinan after ‘Ubayd Allah. 

However, hadith [3-4b.L] narrated by another Medinan Abt Barza al-Aslami 
(d. 64/683-4) was transmitted by the isnad ... Ibrahim b. Sa‘d (Medina, then 
Baghdad)—‘Abd Allah b. ‘Amir al-Aslami (Medina, d. 150/767-8)—‘Abd al- 
Rahman b. Harmala (Medina, d. 145/762-3)—Muhammad b. al-Munkadir 
(Medina, d. 130/747-8)—Abt Barza (hadith [3-4b.L1]) and the isnad ... Ibrahim 
b. Sa‘id—‘Abd Allah b. ‘Amir—Muhammad, a son of Abu Barza—Abii Barza 
(hadith [3-4b.L2]).6° Al-Khatib al-Baghdadi records a report that Ibrahim b. 
Sa‘d came to Iraq in 184/800-1.®” This alludes to the possibility that this hadith 
was transmitted in Medina nearly up to the end of the second century AH. 
Why did the transmission of hadith narrated by Ibn ‘Umar stop at the level of 
‘Ubayd Allah? I will return to this question. 

Ka‘b b. ‘Asim al-Ash‘ari (d. 18/638-9) is the narrator in 24 hadiths (hadiths 
[3-4b.L3]-[3-4b.L26]) belonging to hadith [3-4b.L]. All of them except one 
have the isndd al-Zuhri—Safwan b. ‘Abd Allah—Umm al-Darda—Ka’b in 
common. Al-Zuhri is the cl of these hadiths, as indicated by Diagram 3.4b. 
Little is known about Ka’b. Ibn Hibban writes that he lived in Syria.®* Ibn Sa‘d 


65 Ibn Maja, Sunan, 1:532, no. 1665; Tabarani, Kabir, 12:286, no. 13387; idem, Awsat, 6:240, 
no. 6293; 8:59-60, no. 7961; Tahawi, Ma ‘Gani, 2:63; Ibn Hibban, Sahih, 8:317, no. 3548; Tabari, 
Tahdhib, Musnad Ibn ‘Abbas, 1:106-107, no. 143. 

66  Tabarani, Awsat, 5:373, no. 5597; Bazzar, Bahr, 10:375—-376, no. 4511. 

67 Khatib, Ta’rikh, 6:606. 

68 Ibn Hibban, Thigat, 3:352. 
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classifies him as a Companion who lived in Syria.®? Ibn Hajar writes that he 
lived in Syria and Egypt and transmitted only two hadiths.”° Umm al-Darda@ 
(d. 81/700-1) lived in Jerusalem and Damascus for six months respectively 
and transmitted hadiths to Syrians.” Safwan was a Meccan who transmit- 
ted only a few hadiths.”? The transmitters who heard from al-Zuhri were 
Ibn ‘Uyayna (Kufa, Mecca, d. 198/813-4, in hadiths [3-4b.L4|—[3-4b.L15]), 
Ma‘mar b. Rashid (Basra, Sanaa, d. 153/770, in hadith [3-4b.L16]), Ibn Jurayj 
(Mecca, d. 151/768-9, in hadiths [3-4b.LKD17]-[3-4b.LKD20] and [3-4b.L22]- 
[3-4b.L25]), Muhammad b. Abi Hafsa (Basra, in hadith [3-4b.L21]), [Muhammad 
b. al-Walid] al-Zubaydi (Homs, d. 149/766-—7, in hadith [3-4b.L3]), and Yunus 
[b. Yazid] (Egypt, d. 159/775-6, in hadith [3-4b.L25]). This is to say, most trans- 
mitters included in the later part of their isndds are from regions other than 
Syria. Only hadith [3-4b.L26], which has the isnad Muhammad b. ‘Awf al-Ta’i 
(Homs, Baghdad, d. 272/885-6)—al-Bukhari (256 /870)—his father Isma‘ll b. 
Ibrahim—Damdam b. Zur‘a (Homs, Hadramawt)—Shurayh b. ‘Ubayd (Magra, 
Homs, Hadramawt)—Kab, does not include al-Zuhri as a transmitter. This is 
to say, only two Syrian traditionists transmitted a hadith narrated by Ka‘b, who 
lived in Syria. 

Therefore, roughly speaking, hadiths whose isndds end with Medinans 
were transmitted mostly by Syrians, whereas hadiths whose isnads end with 
Syrians were transmitted mostly by non-Syrians via al-Zuhn. How can we 
explain this phenomenon? 

Isurmise as follows: as for hadith [3-4b.L] narrated by Ibn ‘Umar, Muhammad 
b. Harb al-Abrash, the transmitter subsequent to ‘Ubayd Allah b. ‘Umar b. Hafs, 
substituted the isnad “Ubayd Allah—Nafi‘—Ibn ‘Umar, an isnad found in many 
hadiths of Medinan origin, for a Syrian isnad, possibly Umm al-Darda—Ka‘b 
b. ‘Asim or Shurayh b. ‘Ubayd—Kab b. ‘Asim, since, if a hadith [3-4b.L] with the 
isnad ‘Ubayd Allah—Nafi‘—Ibn ‘Umar had been in circulation in Medina, al- 
Zuhri would have transmitted it. The fact that al-Zuhri transmitted only hadith 
narrated by Ka‘b b. ‘Asim indicates that hadith [3-4b.L] narrated by Ibn ‘Umar 
did not exist in his environment. In addition, we have seen that according to 
the above-cited athar [3-X8] Salim said that Ibn ‘Umar would not fast while 
traveling, which is based on the same idea as the statement of the Prophet, 
‘It is not righteousness that you fast while traveling.’ Therefore, it is no won- 
der that Ibn ‘Umar attributed this statement to the Prophet. If Muhammad 


69 = Ibn Sa‘d, Tabagdt, 9:418, no. 4565. 

70 ~—«: Ibn Hajar al-‘Asqalani, Taqrib, 8u, no. 5676; cf. idem, Tahdhib, 4:592, no. 6542. 
71 ~~ Ibn Hibban, Thiqat, 5:517. 

72  IbnSa‘d, Tabagat, 8:35, no. 2379. 
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b. Harb appropriated the isnad ‘Ubayd Allah—Nafi‘—Ibn ‘Umar, it may have 
been because he sought a more authoritative narrator than Ka‘b b. ‘Asim, who 
is known to have transmitted only one hadith apart from hadith [3-4b.L]. As for 
al-Zuhn, he may have deemed hadith [3-4b.L] narrated by Ka‘b to be authentic 
or at least decided that it might be authentic in view of its content. We have 
seen that he is the cl of hadiths [3-3.S], according to which the Prophet said, 
“The person who fasts while traveling is like one who breaks the fast while 
he is at home.” After his death, however, as the view against the breaking of 
fast became predominant in Medina, Medinans transmitted no longer hadith 
[3-4b.L]. This is why the isnads of hadith [3-4b.L] narrated by Ka‘b is monopo- 
lized, after al-Zuhri, by non-Medinans. We have seen that Malik deemed it bet- 
ter to fast while traveling. I will return to this point in the next section. 


6 Hadith [3-5] 


Sahnutn records hadiths (hadiths [3-5.S1]—[3-5.S4] ésnad: Ibn Wahb—scholars, 
see Diagram 3.5.1), according to which Abt Sa‘ld al-Khudni, Jabir b. ‘Abd Allah, 
‘Aisha, and Ibn ‘Abbas said, “The Messenger of God observed the fast while 
traveling, and also broke it” (sama Rasul Allah salla Allah ‘alayhi wa-sallama ft 
al-safar, wa-aftara).’? The same matn is included in hadith [3-5.S5] (narrated by 
Ibn Abbas), hadith [3-X9] (narrated by Ibn ‘Umar)” and hadith [3-X10] (with- 
out isnad).’> The same statement is attributed also to Mujahid (d. 103/721-2).”6 
In the following pages, I will examine 87 hadiths narrated by Ibn ‘Abbas, and 
two hadiths narrated by Mujahid and ‘Ikrima each that contain this or simi- 
lar statements. Among them, only two hadiths (hadiths [3-5.S4] and [3-5.S5]) 
consist of this sentence alone.”’ Out of the remaining 87 hadiths, 83 hadiths 
specify the place where the Prophet broke the fast, while four hadiths do not. 
The former category may be divided into four groups according to the particu- 
lar place mentioned, i.e., al-Kadid (element K), Qudayd (element Q), ‘Usfan 
(element U), and Marr al-Zahran (element Z). 


73. Sahnin, Mudawwana, 1:203. This hadith, which is narrated by ‘Aisha, is recorded also in 
Tahawi, Ma ‘ani, 2:69. 

74 Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:122, no. 171. 

75 ~~ Salimi, Early Islamic Law, 144. 

76 Nasa@i, Sunan, 2:107, no. 2600. 

77 ~~ Sahniin, Mudawwana, 1:203; Ibn Maja, Sunan, 1:531, no. 1661. 
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6.1 Group 1 (the al-Kadid Hadith) 

Group 1 (hadith [3-5.K] or the al-Kadid hadith) comprises 47 hadiths that iden- 
tify the place where the Prophet broke the fast as al-Kadid (see Diagram 3.5.1). 
They are represented by hadith [3-5.KFNHd4] (isnad: Malik—al-Zuhri—...), 
according to which Ibn ‘Abbas narrated: 


The Messenger of God set out for Mecca in Ramadan [F] in the year of the 
conquest, and he fasted until he reached [K] al-Kadid. He then broke the 
fast, and [N] everyone broke the fast. [Hd] What people used to do was to 
act according to whatever the Messenger of God had done most recently 
(kanu ya’khudhuna bi-l-ahdath fa-al-ahdath min amr Rasul Allah).”® 


Al-Kadid is a village 42 mils (about 84 km) distant from Mecca,’? and it is 
located between Qudayd and ‘Usfan (a village 36 mils, ie. 72 km far from 
Mecca. See below).®° The hadiths included in this group are characterized by 
several features. 

(1) Most of them (44 out of 47 hadiths) have in common the isnad al-Zuhri— 
‘Ubayd Allah b. ‘Abd Allah b. ‘Utba b. Mas‘ud al-Hudhali al-A'ma (Medina, 
d. 92/710-1)—Ibn ‘Abbas. There are only three hadiths which do not have this 
isnad but mention al-Kadid. The early part of their isndds are predominantly rep- 
resented by Medinans: Ya‘qub b. Ibrahim (Medina, then Baghdad, d. 208/824)— 
Ibrahim b. Sa‘d (Medina, then Baghdad, d. 182/798—9)—Muhammad b. Ishaq 
(d. 151/768-9)—Bashir b. Yasar (Medina, d. after 100/718—9)—Ibn ‘Abbas in 
hadith [3-5.KFCN];®! and hadiths [3-5.KFC1] and [3-5.KFC2] have the isnad 
Abu Zur‘a (Egypt, d. 211/826—7)—Haywa b. Shurayh (Egypt, d. 158/774-5)— 
Abu al-Aswad (Medina, d. 17/735-6)—‘Tkrima (Medina, d. 105/723-4)—Ibn 
‘Abbas).82 Let us remark that a number of hadiths belonging to hadith [3-6] 
also mention al-Kadid as such a place, as noted below. 

(2) Forty-three out of 47 hadiths belonging to this group identify the occa- 
sion on which the event related in them took place as the conquest of Mecca. 
One hadith (hadith [3-5.KMR]) does not mention the conquest of Mecca, but 
it reads that the Prophet appointed Abu Ruhm Kulthtm b. Husayn b. ‘Utba b. 
Khalaf al-Ghifari as his agent in Medina and set out on the 10th of Ramadan.®3 
In biographical sources, the Prophet appointed him as his agent in Medina 


78 Malik, Muwatta’, recension of Yahya b. Yahya, 239, no. 22. 

79 Yaqut, Mujam, s.v. “al-Kadid,’ 4:442a. 

80. Bukhari, Sahih, 3:34, no. 1944. 

81 Ibn Hanbal, Musnad, 3:77, no. 2363. 

82  Tahawi, Mani, 2:65; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:91, no. 110. 
83. Ibn Hanbal, Musnad, 3:93-94, no. 2392. 
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on the occasion of the conquest of Mecca.8* Hadith [3-5.KN] reads that the 
Prophet set out for Mecca in Ramadan.® Hadiths [3-5.KRHd] and [3-5.KRN] 
read that the Prophet set out from Medina to Mecca.*6 These four hadiths were 
certainly intended to refer to the conquest of Mecca. This is in contrast with 
the second and the third group, which comprise a number of hadiths that re- 
late that the event took place in Ramadan without further specifying the rel- 
evant date or occasion, as noted below. 

(3) The last sentence (“what people ...”) or similar statements are peculiar 
to this group. They are included in 27 out of 44 hadiths having the isnad al- 
Zuhri—‘Ubayd Allah b. ‘Abd Allah b. ‘Utba—Ibn ‘Abbas, whereas they appear 
in only two hadiths which do not have this isnad (hadiths [3-5.UFNH1] and 
[3-5-UFNH2]). These statements can be classified into element Hd and ele- 
ment Ha. (i) Fifteen hadiths end with element Hd, that is, the same sentence 
as the above-cited hadith [3-5.KFNHd4], or the sentence, “The Companions 
of the Messenger of God would follow what he did most recently” (kana 
ashab Rasil Allah salla Allah ‘alayhi wa-sallama yatbatna al-ahdath fa-al- 
ahdath min amrihi). The transmitters of hadiths containing element Hd 
subsequent to al-Zuhri are Malik (hadiths [3-5.KFNHd1]-[3-5.KFNHd1o]), al- 
Layth b. Sa‘d (hadiths [3-5.KFTHd2]—[3-5.KFTHd5]), and Yunus b. Yazid (hadith 
[3-5.KFTHdz1]); (ii) the remaining 12 hadiths end with element Ha, that is, the 
sentence using the phrases, “the last of the two things” (akhir al-amrayn) or 
“the last of the order (or act) of the Messenger of God” (al-akhir min amr Rasul 
Allah salla Allah ‘alayhi wa-sallama), etc. To take a single example, hadith 
[3-5-.KFTHas]| (isnad: Ibn Abi Shayba—Sufyan b. ‘Uyayna—al-Zuhri—...) ends 
with the sentences, “Then he [viz., the Prophet] broke the fast. The last act 
of the Messenger of God was followed” (innama ywkhadhu bi-’-akhir min fil 
Rasul Allah salla Allah ‘alayhi wa-sallama).®’ The transmitters of hadiths con- 
taining element Ha subsequent to al-Zuhri are: Ma‘mar (hadith [3-5.KFHa]), 
Ibn Ishaq (hadiths [3-5.KFTHa1] and [3-5.KFTHa2]), Ibn ‘Uyayna (hadiths 
[3-5-KFTHa3 |-[3-5.KFTHano]), and Ibn Jurayj (hadith [3-5.KFTHau]). 

Concerning hadith [3-5.KFHa], ‘Abd al-Razzaq al-San‘ani notes, “Al-Zuhri 
said, ‘The fast was the last of the two things.’”88 That is, al-Zuhri added element 
Ha. Likewise, in hadith [3-5.KFTHag], Ibn al-Jarad notes that Ma‘mar explained 
that the clause, “The last thing was followed” (innama yu’khadhu bi-'l-akhir), 


84 Khalifa b. Khayyat, Ta’rikh, 60; Ibn Hajar al-‘Asqalani, Isaba, 12:241-242, no. 9936; Ibn ‘Abd 
al-Barr, Isti‘a@b, 31327, no. 2209. 

85 Bukhari, Sahih, 3:34, no. 1944. 

86 Tabari, Tahdhib, Musnad Ibn Abbas, 1:102, no. 131; Abd b. Humayd, Musnad, 1:488, no. 644. 

87 Ibn Abi Shayba, Musannaf, 6130-131, no. 9061. 

88 ‘Abd al-Razzaq al-San‘ani, Musannaf, 2:563, no. 4471. 
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was included in the statement of al-Zuhri.89 Therefore, we can safely say that 
element Ha, which al-Zuhri related, was revised by Malik, al-Layth, or Yanus 
b. Yazid as element Hd. If so, why did he (or they) revise the clause that he re- 
ceived from al-Zuhri? We cannot exclude the possibility that elements Hd and 
Ha mean the same thing, but in my view the original element Ha was revised as 
element Hd on purpose, since al-Zuhni and Malik seem to have held opposite 
opinions about fasting or breaking the fast while traveling. As for al-Zuhri, we 
have seen that he is the cl of hadith [3-3] and hadith [3-4b.L] narrated by Kab, 
which are based on the idea that it is obligatory or strongly recommended 
to break the fast while traveling. In contrast, Sahntin quotes Malik as having 
said, “I think it better to fast in Ramadan while traveling for whoever is strong 
enough to do so,” as noted.9° This is to say, it is all the more recommended or 
obligatory to fast while traveling in other months. In fact, al-Shaybani states 
that “some Medinans including Malik b. Anas” hold that “it is preferable for me 
to fast while traveling if one is strong. This applies also to [a person who travels 
in] Ramadan.”*! Therefore, it is reasonable to suppose that Malik revised ele- 
ment Ha, which he had received from al-Zuhri, as element Hd, or, alternatively, 
he received element Hd from someone else and substituted it for element Ha. 

On this supposition, we can infer as follows: al-Zuhri meant by element 
Ha that the Prophet introduced a new norm that the Muslims were required 
to observe. This is in accordance with the comment found at the end of 
hadiths [3-5.KFTHa1] (isndd: al-Taban—Abu Kurayb—‘Abda b. Sulayman 
[Kufa, d. 188/804]—Ibn Ishaq—al-Zuhri—...) and [3-5.KFTHa2] (isndd: al- 
Tabari—Abu Kurayb—Yunus b. Bukayr [Kufa, d. 199/814-5]—Ibn Ishag— 
al-Zuhn—...). The former ends with the sentences, “They considered the last 
act of the Messenger of God as abrogating” (Kanu yarawna al-akhir min amr 
Rasul Allah salla Allah ‘alayhiwa-sallama huwa al-nasikh). The latter ends with 
the sentence, “They considered that the later of the two acts of the Messenger 
of God was the breaking of the fast and that it abrogated what had been 
the norm before that” (Kanu yarawna anna akhir al-amrayn min Rasul Allah 
salla Allah ‘alayhi wa-sallama al-fitr wa-annahu nasakha ma kana qablahu).’92 
The last comments in the two hadiths seem to have been added by ‘Abda b. 
Sulayman and Yunus b. Bukayr respectively. 

As for element Hd, in his comment on hadith [3-5.KFNHd5] al-Zurqani 
writes, “Its literal meaning is that al-Zuhri [sic. | believed that [the rule that it is 


89 _ Ibnal-Jariid, 2:45—46, no. 398. 

go — Sahniin, Mudawwana, 1:201. 

91  Shaybani, Hujja, 1:378. 
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recommended to observe] the fasting while traveling was abrogated, but this 
is not unanimously agreed upon.”93 Al-Zurqani does not mention any opinion 
other than the literal meaning of element Hd, but I surmise that Malik meant 
by element Hd that Muslims broke the fast simply because the Prophet did so 
on this occasion, irrespective of whether breaking the fast while traveling in 
itself was obligatory or recommended. Indeed, it is strained to interpret ele- 
ment Hd and element Ha to mean different things merely based on their lit- 
eral meaning, but it appears reasonable to assume that Malik, who deemed it 
better to fast while traveling, reformulated element Ha as Hd or replaced the 
former with the latter in accordance with his view. What is more, we will see 
that Malik transmitted hadiths (hadith [3-6.AQS] and others) which relate that 
the Prophet ordered the Muslims to be strong to meet the enemy. That is, the 
Prophet ordered them to break the fast for a specific purpose on a particular 
occasion. Therefore, element Hd, that is, the sentence that the Companions 
of the Messenger of God “yatba‘tina al-ahdath fa-al-ahdath min amrihi” may 
be translated as “they would follow him (the Prophet) whenever he did a 
new thing.” 

Finally, it is interesting to note that according to hadith [3-5.KFTHaio| 
(isnad: Ibn Hanbal—Sufyan b. ‘Uyayna—al-Zuhri—...), when Sufyan was 
asked who stated, “Only what the Messenger of God did most recently should 
be followed,” was it al-Zuhri or Ibn ‘Abbas?” he responded, “This is as stated 
in the hadith.”* This indicates that this questioner was conscious of the pos- 
sibility that this hadith had been revised. I will take up this hadith again in 
Chapter g. 


6.2 Group 2 (the Usfan Hadith) 

Group 2 (hadith [3-5.U], the ‘Usfan hadith, see Diagram 3.5.2) comprises 26 
hadiths, which have in common the isnad Mansur b. al-Mu‘tamar (Kufa, 
d. 132/749-50)—Mujahid—Tawts (Yemen, d. 106/724)—Ibn ‘Abbas, or the 
shorter chain Manstr—Mujahid—Ibn ‘Abbas except one hadith. To take 
a single example, hadith [3-5.UCMa2] (isnad: ... ‘Abd al-Rahman b. Mahdi— 
Shu‘ba—Manstr—Mujahid—Tawis) reads: 


Ibn ‘Abbas narrated, “The Prophet fasted until he reached [U] “Usfan. [C] 
Then he called for water and drank.’ Ibn ‘Abbas used to say, [M] “Whoever 


93  Zurqani, Sharh, 2:95; cf. Ibn ‘Abd al-Barr, Tamhid, 9:64. 
94 ‘Ibn Hanbal, Musnad, 2:443, no. 1892. 
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wished to fast fasted, and whoever wished to break the fast broke the fast” 
(man sha@a sama, wa-man sha aftara).9° 


Historical sources refer to ‘Usfan as the place at which the Prophet stopped or 
arrived in relation to two or three occasions. On the first occasion, in Jumada 1, 
6/September-—October, 627, during the failed expedition against the Lihyan 
Tribe, the Prophet stopped at ‘Usfan.°° The third occasion is the conquest of 
Mecca. Ibn Hisham writes that when the Prophet, who went out on the 10th of 
Ramadan, reached al-Kudayd®” between ‘Usfan and Amaj, he broke the fast.9° 
It is plausible that Prophet passed by ‘Usfan. However, historical sources do 
not contain the report to the effect that the Prophet broke the fast at ‘Usfan on 
these occasions. 

For our purpose, the accounts about the second occasion, that is, the failed 
‘umra in the year of al-Hudaybiya, are worth considering. The Prophet had a 
dream that he entered Mecca and performed the circumambulation (tawaf) 
around the Ka‘ba there. Hoping to realize this dream, he and his Companions 
set out from Medina heading toward Mecca in the month of Dht al-Qa‘da, 
6/March—April, 628. Blocked from entering Mecca by the Meccan polytheists, 
he met them at the village of al-Hudaybiya located at the edge of the sanctuary 
of Mecca, and concluded the treaty of al-Hudaybiya. 

Al-Zuh1i relates as follows about the arrival of the Muslims to al-Hudaybiya: 
when the Prophet reached ‘Usfan, he was told that the Quraysh, who were in- 
formed of his arrival, were encamped at Dhi Tuwa to prevent the Muslims 
from entering Mecca, and that Khalid b. al-Walid (d. 21/642) had arrived at 
Kura‘ al-Ghamim with his cavalry. Then the Prophet sought someone who 
could lead them to Mecca without meeting the Quraysh. According to ‘Abd 
Allah b. Abi Bakr al-Ansari (Medina, d. 135/752-3), it was a man of the Aslam 
tribe who volunteered to serve as a guide. They followed a rocky route until 
they reached the pass of al-Murar, where the Prophet told his Companions to 
dismount. But they objected that there was no water there by which they could 
stop, so the Prophet took an arrow and handed it to a man. He jabbed it into 
the soil at the bottom of the waterholes, whereupon water emerged in such 
abundance that their camels were satisfied and lay down there.9° 


95 Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:96, no. 119. 

96 ~— Ibn Hisham, Sira, 3:292-293; ibid., tr. Guillaume, 486; Waqidi, Maghazi, 2:535; ibid., tr. 
Faizer, 263; Tabari, Ta’rikh, I-3:500-501. 

97 As vocalized in the Dar Ihy@ al-Turath al-‘Arabi edition. 
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This report related by al-Zuhri may have been at the basis of elements 
U-C. Another hadith (hadith [3-Xu], isnad: Zakariyya b. Abi Zaida [Kufa, 
d. 147/764-5]—Abu Ishaq [Kufa, d. 126/743-4]—al-Bar& [b. ‘Azib, Kufa, 
d.71/690-1]) also seems to have originated from the same incident, although it 
does not mention ‘Usfan. It reads that al-Bara’ narrated: 


We stopped in the year of al-Hudaybiya. Then we found its waterhole, 
from which people had drunk in the past. Then the Prophet sat at the 
well and called for a bucket of water, from which he took some in his 
mouth and then emitted it into the waterhole, invoking God, whereupon 
water came forth in such abundance that the people could satisfy their 
thirst from it10° 


Judging from the isnad of hadith [3-Xu], we can safely conclude that it was in 
circulation in Kufa. Therefore, I surmise that the Kufan traditionist Mansur b. 
al-Mu ‘tamar (d. 132/749-50), the common link of the ‘Usfan hadith, associated 
hadith [3-X11] with the name of ‘Usfan and inserted it into the matn of hadith 
[3-5-S5] (ésnad: Ibn Maja—‘Ali b. Muhammad—Waki‘—Sufyan al-Thawn— 
Manstir—Mujahid), which reads that Ibn ‘Abbas narrated, “The Messenger of 
God fasted while traveling and also broke the fast.”!°! This seems to have been 
the provenance of elements U and C, although there is no hadith that consists 
only of elements U and C. 

It may be objected, however, that there is no hadith that identifies the 
time or the occasion of hadith [3-5] as the failed ‘umra undertaken in Dhu al- 
Qa‘da, 6/627, while 12 hadiths (hadith [3-5.URC] comprising 4 hadiths, hadith 
[3-5-URCM], comprising 7 hadiths, and hadith [3-5.URCN] comprising a 
single hadith) identify it as the month of Ramadan, and u1 hadiths (hadith 
[3-5.UFCM] comprising 8 hadiths, hadith [3-5.UFNHd] comprising 2 hadiths, 
and hadith [3-5.UFS]) identify it as the conquest of Mecca. 

I cannot explain this phenomenon with certainty, but we have seen a simi- 
lar phenomenon with regard to hadith [3-2]. Namely, this hadith can be divid- 
ed into three groups, i-e., Group 1, comprising hadiths that specify neither the 
occasion nor the date of the event related in it; Group 2, comprising hadiths 
that relate that the event took place in Ramadan (element R) and/or during an 
expedition (element G); and Group 3, comprising hadiths that specify the date 


100 Ibn Abi Shayba, Musannaf, 16:460-—461, no. 32383; cf. ibid., 20:403, no. 37997; Abu ‘Awana, 
Musnad, 4:301, no. 6817; Abu Ya‘la, Musnad, 3:215-216, no. 1655 (2); Rayani, Musnad, 1:214, 
NO. 295. 
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and/or the occasion of the event. I inferred above as follows. Generally speak- 
ing, hadiths belonging to Group 1 were put into circulation at an early stage, 
then hadiths belonging to Group 2 were formed when elements R and G were 
added to these for a doctrinal reason. Finally, some traditionists who received 
information about sira or maghazi of the Prophet from Qatada added dates 
and/or the occasion of the event to form the hadiths belonging to Group 3. We 
can infer that hadith | 3-5] was formed by the same process. To substantiate this 
inference, let us examine the wording of some hadiths. 

To begin with, hadith [3-5.URCM1] (isnad: al-Nasa’1—Isma‘ll b. Mas‘id— 
Khalid [al-Tahhan]—Shu‘ba—Mansur b. al-Mu‘tamar) reads that Mujahid 
narrated: 


Ibn ‘Abbas narrated, “The Messenger of God set out (kharaja) for Mecca, 
and he fasted until he reached ‘Usfan, whereupon he called for a cup and 
drank.’ Shu‘ba said, “in Ramadan (ft Ramadan).” Ibn ‘Abbas would say, 
“Whoever wished fasted, and whoever wished broke the fast.”!92 


This hadith is suggestive of two points. First, it asserts that Shu‘ba inserted the 
phrase “in Ramadan” without specifying the occasion during which this event 
took place. Likewise, the matn of hadith [3-5.URCM2] (isnad: Abu Dawad— 
Musaddad—Abu ‘Awana [al-Waddah b. ‘Abd Allah]—Mansir ...) contains the 
clause, “whereupon he called for a cup and raised it to his mouth to let the 
people see it, and that was in Ramadan (wa-dhalika ft Ramadan).” This indi- 
cates that “in Ramadan” was a later insertion. Comparing its isnad with that of 
hadith [3-5.URCM1j], we can infer that most probably Abt ‘Awana (d. 176/792) 
inserted the phrase “and that was in Ramadan.” 

Secondly, the first sentence of the statement of Ibn ‘Abbas reads, “The 
Messenger of God set out (kharaja) for Mecca.’ As noted, 1 hadiths specify 
the occasion as the conquest of Mecca. Why did he not do so? I surmise that 
this sentence was originally supposed to relate to the failed ‘umra in the year 
of al-Hudaybiya, for then, the Prophet and his Companions actually “set out 
for Mecca” and reached ‘Usfan, according to Ibn Ishaq. But as it was in Dhu 
al-Qa‘da (not in Ramadan), Shu‘ba, who heard from and highly esteemed Ibn 
Ishaq, could identify the event neither as the conquest of Mecca nor as the 
failed ‘umra of the year of al-Hudaybiya. In this regard, hadiths [3-5.URCM3]| 
and [3-5.URCM4] go a step further. Their matn is similar to that of hadith 
[3-5-URCM2], except that the clause “thus he [viz. the Prophet] broke the fast 


102 Nasa’l, Sunan, 2:106—-107, no. 2598. 
103. Abia Dawid, Sunan, 2:316, no. 2404. 
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until he reached Mecca’ is inserted between “to let the people see it” and “and 
that was in Ramadan.”! These hadiths imply that this event took place on the 
occasion of the conquest of Mecca, although they do not explicitly mention it. 

As noted, 11 hadiths explicitly identify the occasion of the event as the con- 
quest of Mecca. Hadith [3-5.UFCM6] (isnad: al-Nasa@’i—Muhammad b. Rafi‘ 
[Nishapur, d. 245/859-60]—Yahya b. Adam [Kufa, d. 203/818—9]—Mufaddal b. 
Muhalhil [Kufa, d. 167/783—4]—Mansiur b. al-Mu‘tamar—Mujahid—Tawis b. 
Kaysan) reads: 


Ibn ‘Abbas narrated, “The Messenger of God was traveling (safara), and 
he fasted until he reached ‘Usfan. Then he called for a cup and drank 
at midday to let the people see it. Then he broke the fast until he en- 
tered Mecca and conquered Mecca in Ramadan” (hatta dakhala Makka 
fa-ftataha Makka ft Ramadan). Ibn ‘Abbas said, “The Messenger of God 
(sometimes) fasted and (sometimes) broke the fast. So whoever wished 
to fast fasted, while whoever wished to break the fast broke the fast.105 


Although this hadith identifies the occasion on which this event took place 
as the conquest of Mecca, the clause, “The Messenger of God was traveling 
(safara),” looks somewhat strange, since the Prophet actually set out with the 
intention to conquer Mecca. Table 3.1 represents the number of hadiths be- 
longing to hadith [3-5.K] (the al-Kadid hadith) and hadith [3-5.U] (the Usfan 
hadihti) in which one of the verbs “to travel” (sdfara), “to set out” (kharaja), 
and “to fast” (sama) is associated with the clause “until they reached Mecca” 
(abridged as “Mecca’”) or “in the year of the conquest” (abridged as “the con- 
quest”). The number before and after the slash indicates the number of hadiths 
belonging respectively to hadith [3-5.K] and hadith [3-5.U] that include each 
combination. For example, there are 37 hadiths belonging to hadith [3-5.K] in 
which the verb “to set out” is used and the conquest of Mecca is mentioned, 
as represented by the above-cited hadith [3-5.KFNHd4]. There is no hadith be- 
longing to hadith [3-5.K] or hadith [3-5.U] that uses the verb “to fast” and men- 
tions Mecca or the conquest of Mecca. 

This table indicates that mention of al-Kadid has a high affinity with the 
conquest of Mecca and the verb “to set out.’ As for ‘Usfan, the origin of the 
‘Usfan hadith is not clear from this table, but by comparing it with the al-Kadid 
hadith, it is certain that the combination of ‘Usfan with the arrival to Mecca or 


104 Bukhani, Sahih, 3:34, no. 1948; Ibn Hibban, Sahih, 8:331, no. 3566. 
105 Nasa, Sunan, 2:12, no. 2623; hadith [3-5.UFCM5] has the same matn. Tabarani, Kabir, 
11:31, NO. 10945. 
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TABLE 3.1 Terms used in hadiths [3-5.K] and [3-5.U] 

Mecca The conquest i 
to set out 1/1 37/4 o/1 
to travel 0/8 0/5 0/3 
to fast o/o 7/2 o/2 


the conquest of Mecca was a later development. On the strength of biographi- 
cal sources, one may plausibly suggest that the ‘Usfan hadith originated in the 
account about the failed ‘umra in the year of al-Hudaybiya. 


6.3 Group 3 (the Qudayd Hadith) 
Group 3 (hadith [3-5.Q], the Qudayd hadith, see Diagram 3.5.2) comprises 
g hadiths which identify the place where the Prophet broke the fast as Qudayd 
(element Q). According to hadith [3-5.QFC] (isnad: Ibn Hanbal—Hashim b. 
Qasim [Baghdad, d. 205/821 or 207/821]—Shu‘ba [Wasit, Basra, d. 160/776]— 
al-Hakam b. ‘Utayba [Kufa, d. 113/731-2]|—Miqsam [Medina, d. 101/719-10), Ibn 
‘Abbas narrated, “The Messenger of God fasted on the day of [F] the conquest 
of Mecca until he arrived at [Q] Qudayd. [C] A cup of milk was brought to him 
and he broke his fast and instructed the people to break the fast.”!06 

Out of the 9 hadiths, four hadiths have in common the isndd al-Hakam— 
Miqsam—Ibn ‘Abbas, or al-Hakam—Mujahid (Mecca, d. 103/721-22)—Ibn 
‘Abbas (hadiths [3-5.QFC], [3-5.QS] and [3-5.QRCN]). The remaining five hadiths 
have the isnad Abu Kurayb (Kufa)—Muhammad b. al-Fudayl (Kufa, d. 194/809- 
10)—Ash‘ath b. Sawwar (Kufa, d. 136/753-4)—‘Tkrima (hadith [3-5.QRC]);!07 
Abu Kurayb— Qabisa b. ‘Uqba (Kufa, d. 213/828—g)—Warq@’ b. ‘Umar (Kufa)— 
Mansur b. al-Mu‘tamar (Kufa, d. 132/749—-50)—Mujahid—Tawuss—Ibn ‘Abbas 
(hadith [3-5.QRCM]);!08 ... al-Qasim b. al-Walid (Kufa)—Sinan b. al-Harith 
b. Musarrif—Talha b. Musarrif (Kufa, d. after 10/728—9)—Mujahid—Ibn 
‘Abbas (hadith [3-5.QRS]);0° ... Aba Kurayb—Husayn b. ‘Ali al-Ju‘fi (Kufa, 
d. 203/818—9)—Zaida b. Qudama (Kufa, d. 160/776—7)—Muhammad b. ‘Abd 
al-Rahman b. Abi Layla—‘Ata [b. Abi Rabah] ([3-5.QFAM1]);!° and ... Ibn 


106 Ibn Hanbal, Musnad, 3:8, no. 2185; 3:397, no. 3279; cf. Nasa, Sunan, 2:106, no. 2596. 
107. Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:92, no. 112. 
108 Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:96, no. 121. 
109 = Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:97, no. 122. 


110 Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:98, no. 124. 
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Rahawayh—Sharik b. ‘Abd Allah (Kufa, d. 176/792-3)—Muhammad b. ‘Abd 
al-Rahman b. Abr Layla—‘At@ ([3-5.QFAMz2]).! As noted, hadith [3-1.RJB], 
which has the isnad Abt Yusuf—Abt Hanifa—Muslim al-A‘war (Kufa, Mecca), 
refers to Qudayd as the place where the Prophet broke the fast. Conversely, no 
other hadith refers to Qudayd. 

Judging from their isnads, we can safely say that the general understanding 
of Kufans used to be that the Prophet broke the fast at Qudayd, certainly before 
the al-Kadid hadith brought from Medina was widely accepted. We have seen 
that most of the hadiths that mention al-Kadid as the place where the Prophet 
broke his fast identify the occasion of this event as the conquest of Mecca. 
As for the Qudayd hadith, four out of ten hadiths identify the occasion as the 
conquest of Mecca. Among the remaining six hadiths, four hadiths relate that 
he broke the fast in Ramadan without further specifying the occasion (hadiths 
[3-5-QRC], [3-5-QRCM], [3-5-QRCN], and [3-5.QRS]). Hadith [3-5.QRCM] reads 
that Ibn ‘Abbas narrated as follows: the Prophet set out in Ramadan. When 
he arrived at Qudayd, he called for a cup and drank from it to let them know 
that he indeed broke the fast. Two hadiths (hadiths [3-5.QS1] and [3-5.QS2]) 
relate that the Prophet, who broke the fast at Qudayd, did not cease to fast until 
he reached Mecca without mentioning the date or the occasion." 


6.4 Hadith [3-5.FZT]| 

Only one hadith (hadith [3-5.FZT] (isnad: Ibn Hanbal—Yahya b. Adam—‘Abd 
Allah b. Idris—Ibn Ishaq—al-Zuhri—‘Ubayd Allah b. ‘Abd Allah—Ibn ‘Abbas, 
see Diagram 3.5.1) identifies the place where the Prophet broke the fast as Marr 
al-Zahran. According to this hadith, Ibn ‘Abbas narrated, “The Messenger of 
God set out [F] in the year of the conquest on the 10th of Ramadan. When he 
stopped at [Z] Marr al-Zahran, [T] he broke the fast.”"+ Marr al-Zahran is men- 
tioned in the Sira of Ibn Hisham and the Maghazi of al-Waqidi as the stopping 
place on the night before the conquest of Mecca." But this is the only hadith 
included in hadith [3-5] that relates that the Prophet told his companions to 
break the fast there. Apart from this hadith, only two hadiths identify the place 
where the Prophet broke the fast as Marr al-Zahran. Hadith [3-7.Z] identifies 
the only place where the Prophet told the Muslim to break the fast as Marr al- 
Zahran, and two hadiths (hadith [3-7-KGZi] and [3-7.KGZ2]) identify the two 


111 ~=Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:98, no. 125. 

112 = Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:96, no. 121. 

113 Nasa’i, Sunan, 2:106, no. 2597; Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:99, no. 126. 

114 Ibn Hanbal, Musnad, 3:273, no. 2884. 

115 Ibn Hisham, Siva, 4:42; tr. Guillaume, 545; Waqidi, Maghazi, 3:806, 813, 814; ibid., tr. Faizer 
et al., 397, 400, 401. 
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places where the Prophet told them to break the fast as al-Kadid and Marr 
al-Zahran. 

Why do only a few hadiths identify the place where the Prophet broke the 
fast as Marr al-Zahran? To answer this question, it is suggestive that the early 
part of the isnad of hadith [3-5.FZT] is al-Zuhri—‘Ubayd Allah b. ‘Abd Allah— 
Ibn ‘Abbas, which is shared by the majority of hadiths belonging to the al-Kadid 
hadith. We can infer that al-Zuhri, who at first identified this place as Marr al- 
Zahran, changed his mind. In Section 8, I will examine hadith [3-7.KGZ] and 
hadith [3-5.FZT] to detect why he did so. 


7 Hadith [3-6] 


In this section I will examine hadiths stating that the Prophet ordered the 
people to be strong to fight with the enemy. They have in common the isnad 
Malik—Sumayy, the mawla of Abu Bakr b. ‘Abd al-Rahman b. al-Harith 
[Medina, d. 94/712-3|—Abt Bakr b. ‘Abd al-Rahman—a man. They can be 
divided into two groups. 

(1) Hadiths [3-6.AQS1] and [3-6.AQS2] (isnad: al-Shafi't and ‘Abd Allah 
b. Maslama al-Qa‘nabi—Malik—...) state, “One of the Companions of the 
Messenger of God” said, “[A] The Messenger of God ordered the breaking of 
the fast while traveling in the year of the conquest, saying, [Q] ‘Be strong for 


your enemy (tagawwaw li-‘aduwwikum). |S] But the Messenger of God was 
fasting.”"6 Let us note that these hadiths do not mention the place where the 
event related in it took place. 

(2) The second group comprises hadiths [3-6.SFQWK], [3-6.AQSWKCN], 
[3-6.AQWSKC], and [3-6.WSKCN]. They share three elements. First, they 
mention al-Kadid as the place where the Prophet broke the fast (element K). 
Secondly, they relate that the Prophet was pouring water over his head (ele- 
ment W). Thirdly, they relate that the Prophet was fasting before or both be- 
fore and after he told the Companions to break the fast (element S). According 
to hadith [3-6.SFQWK] (isnad: Ibn Hanbal—‘Uthman b. ‘Umar [Medina, 
d. 175/'791-2 |—Malik—...), Abt Bakr narrated: 


One of the Companions of the Messenger of God narrated, “[S] The 
Messenger of God was fasting while traveling in the year of the conquest. 
[F] He ordered his Companions to break the fast, saying, [Q] “You are 
meeting an enemy, so be strong.’ Then he was told, “O Messenger of God. 


116 = Shafi, Ikhtilaf, 52; Abu Dawid, Sunan, 2:307-308, no. 2365. 
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People are fasting because you are fasting.” [K] When he arrived at al- 
Kadid, he broke the fast. The one who narrated to me said, [W] “I saw the 
Messenger of God pouring water over his head from the heat while he 
was fasting,”!!” 


Hadiths [3-6.AQSWKCN1|-[3-6.AQSWKCN3] (isnad: Malik—Sumayy—Abu 
Bakr) identify the occasion on which the Prophet broke the fast as the con- 
quest of Mecca. They state that Abu Bakr narrated: 


One of the Companions of the Messenger of God narrated, “[A] The 
Messenger of God ordered the people to break the fast on the journey he 
made in the year of the conquest, saying, [Q] ‘Be strong for your enemy, 
[S] while he kept on fasting.” Abu Bakr said, “The one who related to 
me said, ‘I saw [W] the Messenger of God pouring water over his head 
at al-‘Arj, either from thirst or from the heat. Then someone said to the 
Messenger of God, “O Messenger of God, a group of people kept on fasting 
when you did so.” Then when the Messenger of God was at [K] al-Kadid, 
[C] he called for a cup and drank, and [N] the people broke their fast’”"!8 


Hadiths belonging to this group are based on the idea that breaking the 
fast is not in itself obligatory or recommended. Let us note, in particular, 
that according to hadiths [3-6.AQS1], [3-6.AQS2], and [3-6.AQSWKCN1]- 
[3-6.AQSWKCN3] the Prophet continued to fast after he ordered his Com- 
panions to break the fast. 


8 Hadith [3-7] 


Hadith [3-7] is another hadith that contains the command of the Prophet to 
be strong for the enemy. It is narrated by Abu Sa‘d, and it can be divided into 
two groups. Group 1 comprises hadiths [3-7.SG2MPA] and [3-7.SG2MA], which 
have in common the isndd Rabi‘a b. Yazid (Damascus, d. 123/740-1)—Qaz‘a b. 
Yahya (Basra, n.d.). Group 2 comprises seven hadiths that have in common the 


117. Ibn Hanbal, Musnad, 16:550, no. 23084. 

118 Malik, Muwatta’, recension of Yahya b. Yahya, 239, no. 23; cf. ibid., recension of Suwayd al- 
Hadathani, 365-366, no. 462; ibid., recension of Aba Mus‘ab al-Zuhri, 1:307—308, no. 792; 
Hakim, Mustadrak, 1:597, no. 1580. In a hadith (isnad: ... Muhammad b. Nu‘aym al-Sa‘di— 
Malik—Sumayy—Abu Salih), Abi Hurayra said, “I saw the Messenger of God pouring 
water over his head at al-‘Arj from the heat, while he was fasting. Hakim, Mustadrak, 1:597, 
no. 1579. 
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isnad Sa‘id b. ‘Abd al-‘Aziz (Damascus, d. 167/783-4)—‘Atiyya b. Qays (Homs, 
d. 110/728-9 or 121/738-9), except for hadith [3-7-KGM1], in which “a man who 
narrated it to him” is substituted for Qaz‘a. 


8.1 Group 1 

Eight hadiths belonging to Group 1 have similar matns, with only minor differ- 
ences. According to hadith [3-7.SG2MPA\] (isnad: ‘Abd Allah b. Hashim—‘Abd 
al-Rahman b. Mahdi—Muawiya b. Salin—Rabr‘a), Qaz‘a narrated: 


He (Abit Sa‘ld) said, “[S] We travelled with the Messenger of God to Mecca 
while observing the fast. [2M] Then we stopped at a stopping place (man- 
zil). Thereupon the Messenger of God said, ‘You are approaching your 
enemy, and breaking the fast will give you greater strength (al-fitr aqwa 
lakum). [P] That was a special dispensation (rukhsa). But [G] some of us 
continued to fast, while others broke the fast. [2M] We then stopped at 
another stopping place, whereupon he said, ‘You are going to encounter 
the enemy in the morning, and breaking your fast would give you greater 
strength, so break your fast. [A] That was a direct legal ruling (‘azma), so 
we broke the fast.’ But then he said, “I found myself observing the fast 
with the Messenger of God on a journey we made after this.”""9 


Let us make two remarks. First, hadiths belonging to this group refer to two 
stopping places where the Prophet instructed the people to break the fast to 
prepare for the enemy (element 2M). Second, the idea underlying these hadiths 
is that normally it is more virtuous to fast while traveling and that only under 
special circumstances is the breaking of fast incumbent on a traveler. This idea 
is expressed by the terms rukhsa (“dispensation”) and ‘azma (“direct, original 
legal ruling”) and by the last sentence or similar sentences found at the end of 
all hadiths belonging to this group.!?° 


8.2 Group 2 

Out of seven hadiths belonging to Group 2, two hadiths mention one place 
as the site where the Prophet told the Muslims to break the fast, while five 
hadiths mention two places. One of the former hadiths is hadith [3-7.KG] 


119 Ibn Khuzayma, Sahih, 2:973, no. 2023; cf. Bayhaqi, Sunan, 4:241-242; Muslim, Sahih, 2:789, 
no. 102 (1120). 

120 In four hadiths (hadiths [3-7.SG2MAi], [3-7.SG2MA2], [3-7.SG2MA4], and [3-7.SG2MA5]), 
Abu Sa‘id said, “I found myself observing the fast with the Messenger of God [on a jour- 
ney] before this and after this.” Abi Dawid, Sunan, 2:316-317, no. 2406; Tahawi, Mani, 
2:65; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:110-11, no. 151. 
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(isnad: Ibn Hanbal—al-Hakam b. Nafi‘ [Homs, d. 221/835—-6 or 222/836—7]|— 
Said b. ‘Abd al-‘Aziz—‘Atiyya b. Qays—Qaz‘a b. Yahya), which reads that Abu 
Sa‘ld narrated: 


The Messenger of God told us to set out for journey in the year of the 
conquest, on the 3rd of Ramadan. When we set out, we fasted until we 
reached [K] al-Kadid, whereupon the Messenger of God told us to break 
the fast. But [G] the people were divided into two groups, those who 
observed the fast and those who broke the fast.1#! 


We have seen that hadith [3-5.K] (the al-Kadid hadith), which has the isnad al- 
Zuhri—‘Ubayd Allah—lIbn ‘Abbas, mentions al-Kadid as the place where the 
Prophet broke his fast. It is noteworthy that al-Zuhn is included in the isnad 
of hadith [3-7.KG] for two reasons. First, Sa‘id is reported to have heard from 
al-Zuhn.!”2 Secondly and most importantly, according to hadith [3-7.KG], the 
Muslims went out on the 3rd of Ramadan. As noted, according to the majority 
opinion, they went out on the 10th of Ramadan from Medina and conquered 
Mecca on the 20th Ramadan, but al-Wagidi writes that al-Zuhri related that 
they entered Mecca on the 14th of Ramadan.!?3 Likewise, according to hadith 
[3-X12], recorded in the Sahih of Muslim, al-Zuhri said that the Muslims en- 
tered Mecca on this day.!?4 As hadith | 3-7.SG2M ...] mentions neither the date 
on which the Muslims left Medina nor the place where the Prophet broke his 
fast, it is plausible that Said heard from al-Zuhri that the Muslims set out for 
Mecca on the 3rd of Ramadan (we cannot exclude the possibility that ‘Atiyya 
already had these dates, but he is not reported to have heard from al-Zuhri), 
and that Sa‘ld revised accordingly the matn that he had heard from ‘Atiyya, 
who had heard it in turn from Qaz‘a. 

Another hadith which mentions only one stopping place is hadith [3-7.Z] 
(isnad: Yazid b. ‘Abd al-Samad al-Dimashqi—Abt Mushir—Sa‘ld b. ‘Abd al- 
‘Aziz—‘Atiyya—...), which reads that Abt Sa‘id al-Khudri narrated: 


The Messenger of God notified us of the departure (adhanana bi-'l-rahil) 
in the year of the conquest on the 3rd of Ramadan. When we set out, we 
were observing the fast until we reached [Z] Marr al-Zahran, whereupon 


121 Ibn Hanbal, Musnad, 10:275, no. 1765. 

122 Ibn Hajar al-‘Asqalani, Tahdhib, 2:320-321, no. 2765; Ibn Hibban, Thigat, 6:369; Dhahabi, 
Siyar, 8:32, no. 5. 

123 Wagidi, Maghazi, 3:889; ibid., tr. Faizer et al., 437. 

124 Muslim, Sahih, 2:785, no. 88 (1113). 
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the Messenger of God informed us of the encounter with the enemy and 
told us to break the fast. We broke the fast together.!25 


We have cited hadith [3-5.FZT] (isnad: Ibn Hanbal—Yahya b. Adam—‘Abd 
Allah b. Idyis—Muhammad b. Ishaq—al-Zuhri—‘Ubayd Allah b. ‘Abd Allah), 
which states that Ibn ‘Abbas narrated, “The Messenger of God set out in the 
year of the conquest on the 10th of Ramadan. When he stopped at Marr al- 
Zahran, he broke the fast.” Sa‘id b. ‘Abd al-‘Aziz may have learned this place 
from al-Zuhni. 

Among the five remaining hadiths belonging to Group 2, three hadiths 
mention al-Kadid and “a stopping place” (hadith [3-7.KGM]) and two hadiths 
mention al-Kadid and Marr al-Zahran (hadith [3-7.KGZ]) as the stopping 
places. Their matns are almost identical: in the year of the conquest of Mecca, 
the Prophet told the Muslims to break the fast at [K] al-Kadid, but [G] some 
did so, while the others continued to fast. Then, when they reached [M] “a stop- 
ping place” or [Z] Marr al-Zahran in face of the enemy, the Prophet told them 
to break the fast, and they all obeyed his command. Then a question arises: 
which hadith did Sad relate, hadith [3-7.KGM] or hadith [3-7.-KGZ]? Diagram 
3.7 indicates that on the one hand none of the hadiths whose isndds include 
Rabi‘a b. Yazid—Qaz‘a b. Yahya mentions Marr al-Zahran, while, on the other 
hand, two hadiths whose isnads include Sa‘id—‘Atiyya b. Qays—Qaz‘a (ie., 
hadith |3-7.-KGZ]) mention Marr al-Zahran as the place where the Muslims en- 
countered their enemy, while other hadiths that share the same isnad do not 
identify it. It follows that Said or some of his subsequent transmitters (pos- 
sibly al-Walid b. Mazid [Syria, Beirut, d. 203/818—9] or Abu ‘Asim [al-Dahhak b. 
Makhlad, d. 211/826-7]) identified the place with Marr al-Zahran. It is not clear 
how they did so, but it is interesting to note that some hadiths associate the fast 
with Marr al-Zahran. 

(a) According to hadith [3-X13] (isndd: ... Aba’ Dawud!#6—Sufyan al- 
Thawn—al-Awzai—Yahya b. Abi Kathir—Abu Salama—Abu Hurayra) re- 
corded by al-Nasai, Aba Hurayra narrated, “Some food was brought to the 
Messenger of God at Marr al-Zahran. He said to Abu Bakr and ‘Umar, “Come 
and eat.” They said, “We are fasting.” He said to them, “Saddle the camels for 
your companions, and help your companions.”!2” 


125 Aba ‘Awana, Musnad, 2:193, no. 2817. 

126 This Abu Dawid appears to be ‘Umar b. Sa‘d b. Ubayd Aba Dawid al-Hafari, a Kufan who 
died in 203/818-9. Ibn Hajar al-‘Asqalani, Taqrib, 719, no. 4938. 

127. Nasa’l, Sunan, 2:101, no. 2572; cf. Ibn Hibban, Sahih, 8:324, no. 3557. The last sentence 
is reminiscent of the above-cited hadith [3-1.SZWA7], according to which “those who 
broke the fast, they served the camels and brought the water on them and treated (sick 
persons).” 
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(b) Many hadiths belonging to hadith [3-X14] relate that a rabbit was 
brought to the Prophet at Marr al-Zahran. They have in common the isnad 
Shu‘ba—Hisham b. Zayd—Anas b. Malik. According to the one recorded in 
the Sahih of al-Bukhari, Anas narrated, “We chased a rabbit at Marr al-Zahran, 
and the people ran after it but were exhausted. I overpowered and caught it, 
and gave it to Abu Talha, who slaughtered it and sent its hip or two thighs to the 
Messenger of God. The Prophet accepted that ...”128 

(c) Some hadiths narrated by Abu Hurayra (hadith [3-X15]) relate that a 
Bedouin, who brought a rabbit to the Prophet, would not eat it because he 
was fasting. According to one of them (ésnad: Muhammad b. Ma‘mar [Basra, 
d. 250/864—5|—Habban [b. Hilal, Basra, d. 216/831-2]—-Abu ‘Awana [Basra, 
d. 176/792]—‘Abd al-Malik b. ‘Umayr [Kufa, d. 136/754|—Musa b. Talha 
[Medina, then Kufa, d. 104/722—3]), Abu Hurayra narrated: 


A Bedouin came to the Prophet with a rabbit that he had grilled and 
placed it in front of him. The Messenger of God refrained from eating, 
but he told the people to eat. The Bedouin also refrained, and the Prophet 
said to him, “What is keeping you from eating?” He said, “I fast three days 
of the month.” He said, “If you fast, fast the shining days.”!29 


In none of these hadiths is Marr al-Zahran associated with a particular occa- 
sion, but it is not implausible that some traditionists associated these reports 
with the conquest of Mecca, during which the Muslims were encamped at 
Marr al-Zahran, and put into circulation a hadith to the effect that the Prophet 
told the Muslims to break the fast there. Such a hadith may have been at the 
origin of hadiths [3-5.FZT], [3-7.Z], and [3-7.KGZ]. 


9 Hadith [3-8] 


As noted, hadith [3-1.JC], hadith [3-1 JCR], most hadiths belonging to the Usfan 
hadith (hadith [3-5.U]), the Qudayd hadith (hadith [3-5.Q]), and some hadiths 


= 


128 Bukhari, Sahih, 3:155; no. 2572; Muslim, Sahih, 3547, 53 (1953); Nasal, Sunan, 3:155, 
no. 4824; Tirmidhi, Sunan, 4:251, no. 1789; Ibn Maja, Sunan, 2:1080, no. 3243; Tayalisi, 
Musnad, 2:508, no. 2179; Ibn Abi Shayba, Musannaf, 12:333-334, no. 24759; Darimi, Sunan, 
2:1278-1279, no. 2056; Abu ‘Awana, Musnad, 5:43-44, nos. 7720-23; Bayhaqi, Sunan, 9:320. 

129 Nasa’, Sunan, 2136, no. 2729; cf. ibid., 2137-138, nos. 2734-36; Ibn Khuzayma, Sahih, 2:302, 
no. 2127; ‘Abd al-Razzaq al-San‘ani, Musannaf, 4:299, no. 7874; Tayalisi, Musnad, 1:39-40, 
no. 44. The “shining days” (al-ghurr) refers either to the first days of the month or to the 
13th, 14th, and 15th. 
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belonging to hadith [3-6] contain the clause to the effect that the Prophet 
called for a cup and drank from it (element C). This suggests that this motif 
was popular among traditionists. In this section, I will examine hadith [3-8], 
another hadith that contains this element except one hadith. It is divided into 
two groups and an isolated hadith according to the transmitters who heard 
from Jabir b. ‘Abd Allah: (1) hadiths that Abt al-Zubayr (Mecca, d. 121/738-9) 
heard from him (Group 1); (2) those which Muhammad b. ‘Ali b. al-Husayn 
(Medina, d. 1.4/732—3) heard from him (Group 2); and (3) hadith [3-8.FKC], 
which Muhammad b. ‘Amr b. ‘Ata’ (Medina, d. 120/737-8) and ‘Ata b. Abi 
Rabah (Mecca, d. 11.4/732—3) heard from him. 


9.1 Group 1 

Among seven hadiths belonging to this group, six hadiths have in common the 
isnad Hammad b. Salama (Basra, d. 167/784)—Abt al-Zubayr—Jabir, and one 
hadith has the isnad al-Hasan b. ‘Arafa—Rawh b. ‘Ubada—Zakariyya’ b. Ishaq 
(Mecca, d. after 150/767—8)—-Abit al-Zubayr (see Diagram 3.8). The former are 
represented by hadith [3-8.RSHC1] (isnad: Ahmad b. Sinan al-Wasiti [Wasit, 
d. 256/869—70|—Yazid b. Haran [Wasit, d. 206/822]—Hammad b. Salama— 
Abi al-Zubayr), which reads that Jabir narrated: 


The Prophet was traveling [R] in Ramadan. [S] Fasting was unbearable for 
one of his Companions, and [H] his camel began to lead him off the path 
under [the shade of] a tree ( ja‘alat nagatuhu tahimu bihi tahta al-shajar). 
The Prophet, who was informed of it, informed them that he would break 
his fast, and [C] called for a cup. Then the Prophet put it in front of him 
and drank. The people were looking (al-nas yanzurina) [at him].!8° 


This hadith mentions the month of Ramadan (element R), but not the con- 
quest of Mecca or the name of the site of this event. The same applies to the 
other hadiths (hadiths [3-8.RSHC2], and [3-8.RSHCB1]—[3-8.RSHCB4]). We 
cannot determine with any certainty when this element was inserted into 
these hadiths. Another element (element H) common to all the hadiths be- 
longing to this group is the clause, “His camel began to lead him off the path 
under [the shade of] a tree,” which evidently is intended to emphasize the 
heat. Hadith [3-8.RSHCi] relates only that the people saw the Prophet drinking 
from a cup, but hadiths [3-8.RSHCB1]-[3-8.RSHCB4] add that they also broke 
the fast (element B). As a whole, the hadiths belonging to this group seem to 


130 Ibn Khuzayma, Sahih, 2:971-972, no. 2020. 
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be inspired by the idea that it is better to break the fast only if it is difficult to 
fast and only in Ramadan. 

Hadith [3-8.ZRSHT] is the only hadith that lacks element C within hadith 
[3-8]. It reads that Jabir narrated: 


We were with the Messenger of God in [Z] an expedition we were un- 
dertaking—that was in Ramadan—, and [S] one of the Companions of 
the Prophet was fasting and was extremely exhausted, being about to be 
killed by thirst. [H] his camel began to lead him off the path under [the 
shade of] a thorny tree. When the Prophet was informed of this, he said, 
“Bring him to me.” When he was brought to him, he said to him, “Are you 
not in the way of God with the Messenger of God? Break the fast,” where- 
upon [T] he broke the fast.!9! 


While this hadith lacks element C, it contains element H. This element is con- 
tained in none of hadiths belonging to Group 2 and hadith [3-8.FKC]. By ap- 
plying the isnad-cum-matn analysis, we can infer that Abi al-Zubayr added 
element H, and Hammad b. Salama added element C, probably independently 
of other transmitters subsequent to Jabir b. ‘Abd Allah. 


9.2 Group 2 

Group 2 comprises 15 hadiths that share the isnadJa‘far b. Muhammad (Medina, 
d. 148/765-6)—Muhammad b. ‘Ali b. al-Husayn—Jabir. The most heavily em- 
bellished hadith is hadith [3-8.FGSCBNU], which is represented by hadith 
[3-8.FGSCBNU6] (isnad: al-Layth b. Sa‘d [Egypt, d. 175/791|—Ibn al-Hadd 
[Medina, d. 139/756—7 |8?—Ja‘far b. Muhammad [Medina, d. 148/765-6]—...). 
According to this hadith, Jabir narrated: 


[F] The Messenger of God set out to Mecca in the year of the conquest 
in Ramadan. He fasted until [G] he reached Kura‘ al-Ghamim. When 
he realized that [S] fasting was too much for the people to bear, [C] he 
called for a cup of water after the prayer of afternoon, and drank it. The 
people were looking at him. Then [B] some people broke their fast and 


131 Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1.155, no. 247. 

132 In Nasa’l, Sunan, 2:101, no. 2571, it is Ibn al-Hadi who received this hadith from Ja‘far b. 
Muhammad. But it is Ibn al-Hadd in Nasa’i, Sunan (1348), 4:177 and Nasa’, Sunan (2008), 
2:389, no. 2260. I follow this, because Ibn al-Hadi is not found in biographical works, but 
Ibn al-Hadd finds an entry in al-Mizzi’s Tahdhib, where he is reported to have heard from 
Ja‘far b. Muhammad. Mizzi, Tahdhib, 32:169, no. 7011. 
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[N] others continued to fast. When he heard that some people were still 
fasting, he said, “[U] Those are the disobedient ones (ul@’ika al-‘usat).’!3 


Twelve out of 15 hadiths belonging to this group mention both the conquest 
of Mecca (element F) and Kura‘ al-Ghamim (element G) as the occasion and 
the place where the event related in them took place, whereas none of hadiths 
whose isndds do not include Ja‘far b. Muhammad—Muhammad b. ‘Ali con- 
tains either element, with the exception of hadith [3-8.FKC], which contains 
element F, but not element G. Therefore, Ja‘far b. Muhammad or Muhammad 
b. ‘Alt seems to have combined the two elements with the motif of a cup 
(element C). Only hadith [3-8.FAKCNU] (isndad: ‘Abd al-Razzaq al-San‘ani— 
Ibn Jurayj—Ja‘far b. Muhammad) identifies the place where the Prophet drank 
from a cup as ‘Usfan or al-Kadid. It states that Muhammad b. ‘Ali b. al-Husayn 
narrated: 


When the Prophet was at [A] ‘Usfan or [K] al-Kadid—‘Abd al-Malik was 
not certain—on the way to [F] the conquest, he had a cup brought to 
him, while he was mounted on a camel in the month of Ramadan. His 
Companions began to pass by him while [C] he had the cup in his hand 
and drank. When afterward he was informed that [N] people continued 
their fast, he said three times, [U] “Those are the disobedient ones.”!54 


According to this hadith, ‘Abd al-Malik b. Jurayj (Ibn Jurayj) replaced Kura‘ 
al-Ghamim with ‘Usfan or al-Kadid. This raises the question: why is Kura‘ al- 
Ghamim associated with the conquest of Mecca in most of the hadiths belong- 
ing to this group? In my view, this is due to a doctrinal consideration, for the 
following reason. 

On the one hand, Diagram 3.8 indicates that Ja‘far b. Muhammad is the 
cl of the hadiths that contain element G (“the Kura‘ al-Ghamim hadith”). On 
the other hand, most of these hadiths are characterized by two elements, that 
is, that some people continued to fast (element N) after the Prophet drank 
from a cup of water and that the Prophet called them “the disobedient ones” 
(element U). This is noteworthy in two points. 

First, we have seen that athar [3-X5] recorded in the Kaft of al-Kulayni 
reads: when the sixth Shii Imam Ja‘far al-Sadig, i-e., Ja‘far b. Muhammad, set 
out on a journey towards the end of Shaban, he continued to fast. But when 
he entered the month of Ramadan, he broke the fast. Asked why he did so, he 


133 Nasa’, Sunan, 2:101, no. 2571; cf. Shafid, [khtilaf, 53. 
134 ‘Abd al-Razzaq al-San‘ani, Musannaf, 2:564, no. 4474. 
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responded that it is optional to fast or to break the fast in Shaban, but God or- 
dered him to break the fast in Ramadan. If the Kura‘ al-Ghamim hadith is in- 
spired by the same idea, the event mentioned in them must have taken place in 
Ramadan. This seems to be why Ja‘far b. Muhammad (or possibly Muhammad 
b. ‘Alt) associated the Kura‘ al-Ghamim hadith with the conquest of Mecca, for 
the Muslims set out for the conquest of Mecca in Ramadan. Second, according 
to athar [3-X5], Ja‘far considered that God ordered a traveler during Ramadan 
to break the fast. Element U appears to be inspired by the same idea. 

It is not clear how the motif of a cup was associated with Kura‘ al-Ghamim. 
But I have inferred that one of the origins of the motif of a cup is an incident 
that took place during the failed ‘umra in the year of al-Hudaybiya, while in 
historical sources Kura‘ al-Ghamim is mentioned as the place where Khalid 
b. al-Walid was encamped on the occasion of this ‘umra. This may have been 
at the origin of the association of the motif of a cup with Kura‘ al-Ghamim, 
although finally the Kura‘ al-Ghamim hadith was associated with the conquest 
of Mecca. 

As noted, element U is found in most hadiths belonging to Group 2, but 
two hadiths [3-8.FC] and [3-8.GC], in whose isndds al-Shafii is present, do not 
contain it. This is noteworthy, because, on the one hand, he appears also in the 
isnad of hadith [3-8.FGSCBNU3] (that is, a hadith including element U),!°° and 
on the other hand, he deemed it better to fast while traveling. In the Umm he 
argues as follows: if the Prophet called those who continued to fast “the disobe- 
dient ones,” he prohibited the fast to strengthen the Companions who were on 
a journey to fight with unbelievers. Or he might have called them disobedient 
ones because they did not obey his order. Or he might have done so because 
they refused to accept the special dispensation.!8’ He seems to have deleted 
element U for fear that it be taken to mean that it is not righteous to fast on a 
journey. If so, he deemed it permitted for a traditionist to reformulate a hadith 
to clarify its intent in accordance with his own view. 


9.3 Hadith [3-8.F KC] 

Hadiths [3-8.FKC1] and [3-8.FKC2] (isnad: al-Tabari—al-Rabi‘ b. Sulayman— 
Ibn Wahb—Usama b. Zayd—Muhammad b. ‘Amr b. ‘Ata and ‘Ata’ b. Abi 
Rabah) read that Jabir b. ‘Abd Allah narrated, “The Messenger of God set out 
in the year of the conquest. He was fasting, and the people were fasting with 
him until he reached al-Kadid. Then he took a cup of water and drank, while 


135 Kulayni, Furié‘al-KGfi, 4:79, no. 95.1. 
136 © Shafi4, Ikhtilaf, 53. 
137. Shafi, Umm, 2:102. 
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the people were looking at him. He fasted sometimes and broke the fast other 
times.”38 This hadith is inspired by the idea that it is more virtuous to fast 
while traveling or the neutral view. 


10 Hadith [3-9| 


There are 88 hadiths that contain the episode that the Companion Hamza b. 
‘Amr al-Aslami (d. 61/680-1) asked the Prophet about the fast while traveling. 
They can be divided into some groups in several ways, but in the following 
text, let us start by dividing them according to the elements contained in their 
matns, and proceed to the comparison between hadiths narrated by Hamza 
himself and those narrated by Aisha. 


10.1 Analysis of Matns 

Hadiths belonging to hadith [3-9] can be classified primarily according to the 
elements related to the description of Hamza. The shortest hadith (hadith 
[3-9.S]) is represented by hadith [3-9.S16], which reads that Hamza narrated, 
“I asked the Messenger of God about the fasting while traveling. He responded, 
‘If you wish, fast. If you wish, break the fast.”!8° This hadith does not refer to 
his attribute. In contrast, many hadiths refer to it. For example, hadith [3-9.Q] 
contains the clause that Hamza had the strength to fast while traveling (ele- 
ment Q). Hadiths belonging to hadith [3-9] can be classified into five groups in 
terms of the elements (S, D, A, K, Q) related to his attribute. 


10.1.1 Hadith [3-9.S] 

Hadith [3-9.S], which has the shortest matn, does not refer to the attribute of 
Hamza (element S), as noted just above. This hadith seems to be the original 
hadith [3-9] or the closest to it for the following reason: some of the first or 
second transmitters transmitted hadith [3-9.S] and other hadiths. Abu Salama 
(Medina, d. 94/712-3 or 104/722-3) transmitted hadiths [3-9.S21] and [3-9.Y]; 
Sulayman b. Yasar (Medina, d. 107/725-6) transmitted hadiths [3-9.S12]—[3-9.S20] 
on the one hand, and hadiths [3-9.Q1]-[3-9.Q8] on the other hand; ‘Imran 
b. Anas (Medina, Alexandria, d. 117/735-6 at Medina) transmitted hadiths 
[3-9.S16 |-[3-9.S21] on the one hand, and hadiths [3-9.D18]-[3-9.D22] on the 
other hand; Hisham b. ‘Urwa (Medina, Iraq, d. 145-148/762—766), who trans- 
mitted hadiths [3-9.S1]-[3-9.Su], transmitted also hadiths [3-9.A1]—[3-9.A10], 


138 Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:120-121, no. 167. 
139 = Nasa’'1, Sunan, 2:108, no. 2605. 
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[3-9.D1]-[3-9.D17], and [3-9.K1]-[3-9.K7] (see Diagrams 3-9, 3-9.1, and 3-9.11). 
Generally speaking, as far as transmitters more than two generations remote 
from the narrator are concerned, one of the pair of variants belongs to hadith 
[3-9.S]. In other terms, there is no pair of, e.g, hadith [3-9.D] and hadith 
[3-9.K]. This suggests that the matn of hadith [3-9.S] is identical or at least sim- 
ilar to the original matn. 


10.1.2 Hadith [3-9.D] 

Hadith [3-9.D | describes Hamza as a man who made it rule to fast continuously 
(element D). It is represented by hadith [3-9.DP2] (ésnad: Muhammad b. ‘Abd 
Allah b. ‘Abd al-Hakam al-Misri [Egypt, d. 268/882 ]—Abt Zur‘a Wahb Allah b. 
Rashid [Egypt, d. 211/826—7]|—Haywa b. Shurayh [Egypt, d. 158/774—5]—Abu 
al-Aswad—‘Urwa b. al-Zubayr—Abt Murawih), which reads that Hamza said: 


O Messenger of God, [D] 1 am fasting continuously (inniasrudu al-siyam). 
Am I to fast while traveling? Thereupon [P] the Messenger of God said, “It 
is a special dispensation that God has granted to the servants [of God]. 
If one accepts it, it is good and beautiful. If one abandons it, there is no 
sin in his doing so” (innama hiya rukhsa min Allah ‘azza wa-jalla li-l-‘ibad. 
Man qabilaha, fa-hasan jamil, wa-man tarakaha, fa-la junah ‘alayhi).° 


Little is known about Abt Murawih, a Medinan who may have been a 
Companion. According to Ibn Hajar al-‘Asqalani, Abt al-Aswad (d. 17/735-6) 
was born in Medina, and his father appointed ‘Urwa b. al-Zubayr as his tes- 
tamentary executor. Ibn Lahi‘a said that he moved to Egypt in 36/656-7.142 
Haywa, Abt Zur‘a, and Muhammad b. ‘Abd Allah are all Egyptians. 

The phrase “there is no sin” contained in the statement of the Prophet may 
indicate that one is in principle expected to break the fast in accordance with 
the special dispensation of God. But the note added probably by Abt al-Aswad 
alludes to another possibility. It reads, “Hamza was fasting continuously, fast- 
ing while traveling and at home. ‘Urwa b. al-Zubayr was fasting continuously, 
fasting while traveling and at home until he became sick, but he did not break 
the fast. Abu Murawih was fasting continuously, fasting while traveling and at 
home.”#3 This note may imply that Abu al-Aswad interpreted this hadith as 


140 Tabani, Jami‘, 3:215; idem, Tahdhib, Musnad Ibn ‘Abbas, 1:113-114, no. 155. 
141 Ibn Hajar al-‘Asqalani, Tahdhib, 6:453, no. 10172. 

142 Ibn Hajar al-‘Asqalani, Tahdhib, 5:198, no. 7098. 

143 Tabani, Jami‘, 3:215; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:113-114, no. 155. 
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indicating that the Prophet dissuaded Hamza from indulging excessively in 
fasting, whereas it is in principle better to fast while traveling. 

This interpretation finds support in hadith [3-X16] (isnad: al-Nas#1— 
Ibrahim b. al-Hasan—Hajjaj—Ibn Jurayj—‘Ata b. Abi Rabah—Abi al-‘Abbas 
al-Sha‘ir), which states that ‘Abd Allah b. ‘Amr b. al-‘As (d. 65/685) narrated: 


The Prophet was informed that I was fasting continuously (asumu asrudu 
al-sawm) and praying all night. Either he sent for me, or I happened to 
meet him. He said, “Have I not been told that you fast and never break 
your fast, and you pray [all night]? Don’t do that, for your eyes should 
have a share, your soul should have a share, and your family should have 
a share. Fast and break your fast; pray and sleep. Fast one day out of every 
ten, and your will have the reward of the other nine.’ He said, “I am able 
to do more than that, O Messenger of God.” He said, “Observe the fast of 
David then.” I asked, “How did David fast, O Prophet of God?” He said, 
“He used to fast one day, and not the next, and he never fled if he met 
[the enemy].” He asked, “How can] compare to him, O Prophet of God?”!*4 


According to a variant of this hadith recorded in the Musannaf of ‘Abd al- 
Razzaq al-San‘ani (hadith [3-X17], isnad: ‘Abd al-Razzaq—Ibn Jurayj—‘At@ b. 
Abi Rabah—Abi al-‘Abbas al-Sha‘ir—‘Abd Allah b. ‘Amr b. al-‘As), the Prophet 
stated, at the end of the matn, twice, “He who observes a perpetual fast does 
not fast at all” (la sama man sama al-abad).*° According to this hadith, the 
Prophet disapproved of fasting continually. This is to say, it may imply that 
the Prophet told Hamza that it is optional to fast or to break the fast because 
he exerted too much effort in fasting, I will return to this point after analyzing 
hadith |3-9.A just below and in Section 10.2. 


10.1.3 Hadith [3-9.A| 
This hadith contains the statement of Hamza, “I ama man who fasts” (innirajul 
asumu), or similar statements. According to hadith [3-9.A4], Aisha narrated: 


Hamza al-Aslami asked the Messenger of God and said, “I am a man who 
fasts” (innirajul asumu). Am I going to fast while traveling (a-fa-asumu ft 


144 Nasa@i, Sunan, 2:132, no. 5 (2709); cf. Bukhari, Sahih, 3:40, 1977; Ibn Sa‘d, Tabagat, 5:83-84, 
no. 732. 

145 ‘Abd al-Razzaq al-San‘ani, Musannaf, 4:294-295, no. 7863; cf. Muslim, Sahih, 2:814-815, 
no. 1159 (186). 
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al-safar)?” He said, “If you wish to fast, fast. If you wish to break the fast, 
break it.’"46 


This hadith seems to be inspired by the same idea as hadith [3-9.D], except 
that hadith [3-9.D] expresses it more explicitly than hadith [3-9.A]. This can 
be demonstrated by the isnad-cum-matn analysis. The later part of the isnads 
of hadiths [3-9.A] and [3-9.D] are predominantly represented by Kufans or 
Basrans. How should we explain this phenomenon? An answer to this ques- 
tion is suggested by hadith [3-9.Ag9], the only hadith belonging to hadith 
[3-9.A] (ésnad: Ibn Hanbal—Yahya b. Sa‘id—Hisham b. ‘Urwa—‘Urwa b. al- 
Zubayr—...) that is transmitted by a Basran (Yahya b. Sa‘d). It reads that Aisha 
narrated: 


Hamza b. ‘Amr al-Aslami came to the Prophet and said, “I used to fast— 
that is, I used to fast continually (kuntu asumu, ya‘nt, asrudu al-sawm). 
Should I fast while traveling?” He replied, “If you wish, fast. If you wish, 
break the fast.”!47 


The clause, “that is ... continuously,” was probably added by Yahya b. Sa‘id. But 
according to hadith [3-9.D14], which has the same isnad as hadith [3-9.A9], 
Hamza said to the Prophet, “I was fasting continuously.”*8 It seems that Yahya 
b. Sa‘id substituted the clause, “I was fasting continuously” for the clause, “I used 
to fast” inspired by the following idea: the Prophet told Hamza, “If you wish, 
fast, and if you wish, break the fast,” because he was apparently obsessed with 
the idea that it is better to fast while traveling. This may seem to be a strained 
interpretation, but the number of Kufan and Basran transmitters of hadiths 
[3-9.S], [3-9-A], and [3-9.D] can be invoked in support of it (see Table 3.2). 


TABLE 3.2 Kufan and Basran transmitters of hadiths [3-9.S], 
[3-9-A], and [3-9.D] 


[3-9.5] [3-9-A] [3-9.D] 
Kufa 6 9 8 
Basra 10 8 


146 Ibn Rahawayh, Sunan, 2:66, no. 122/665. 
147. Ibn Hanbal, Musnad, 18:26, no. 25541. 
148 Ibn Hanbal, Musnad, 18:5, no. 25483. 
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This table indicates, first, that both in Kufa and Basra some tradition- 
ists transmitted hadith [3-9.S], while others transmitted hadiths [3-9.A] and 
[3-9.D], ie., expanded hadiths. It indicates, secondly, that Kufan traditionists 
transmitted equally [3-9.A] and [3-9.D], whereas Basrans preferred hadith 
[3-9.D] to hadith [3-9.A]. As repeatedly noted, the majority of Basrans con- 
sidered it more virtuous to fast while traveling. This appears to be why they 
preferred a hadith that declares it optional whether to fast or to break the fast 
only for one who is too much devoted to observing the fast. 


10.1.4 Hadith |3-9.K] 

All the six hadiths belonging to hadith [3-9.K] have in common the isnad 
Malik—Hisham b. ‘Urwa—‘Urwa b. al-Zubayr—‘A’isha. Hadiths [3-9.Ki]- 
[3-9.K3] read, “Hamza b. ‘Amr al-Aslami asked the Messenger of God, ‘Shall 
I fast while traveling (asumu fi al-safar)?’ [K] He used to fast much (kana kathir 
al-siyam). He replied to him, ‘If you wish to fast, fast. If you wish to break the 
fast, break it’”!49 This hadith apparently is inspired by the same idea as hadiths 
[3-9.D] and [3-9.A], but was not accepted by Iraqis. The only Iragis who appear 
in the isnads of this hadith are the Kufans Waki‘ and his son Sufyan b. Waki. 


10.1.5 Hadith [3-9.Q] 
Hadiths belonging to hadith [3-9.Q] are divided into two groups. First, hadith 
[3-9.Q] (without the element P explained just below, comprising eight hadiths) 
have in common the isndd al-Layth b. Sa‘d (Egypt, d. 175/791)—Bukayr b. ‘Abd 
Allah (Egypt, d. 122/739-40)—Sulayman b. Yasar (Medina, d. 107/725-6)— 
Hamza. It is represented by hadith [3-9.Q5] (isnad al-Rabi‘ al-Mua’adhdhin— 
Ibn Wahb—...), which reads that Hamza said, “He said, ‘O Messenger of God, 
[Q] I find in myself the strength to fast while traveling (ajidu bi quwwa ‘ala 
al-siyam ft al-safar)? Thereupon he responded, ‘If you wish, fast. If you wish, 
break the fast.”5° 

The second group (hadith | 3-9.QP] (comprising 10 hadiths) have in common 
the isnad Ibn Wahb—‘Amr b. al-Harith (Medina, then Egypt, d. 148/765)—Abu 
al-Aswad—‘Urwa—Abt. Murawih—Hamza. This group is represented by 
hadiths [3-9.QP6] and [3-9.QP7] (ésnad: Muslim—Abu al-Tahir and Harun b. 
Sa‘id—Ibn Wahb—...), according to which Hamza narrated: 


149 Shafi, Ikhtilaf, 55; idem, Musnad, 2:198, no. 482; Malik, Muwatta’, recension of Suwayd 
al-Hadathani, 366, no. 482; ibid., recension of Aba Mus‘ab al-Zuhri, 1:308, no. 794. 
150 Nasa’l, Sunan, 2:107-108, no. 2603. 
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He said, ‘O Messenger of God. I find in myself the strength to fast while 
traveling. Is there any sin in my doing so? Thereupon [P] the Messenger 
of God said, “It is a special dispensation that God has granted on the ser- 
vants. If one accepts it, it is good and beautiful. If one abandons it, there 
is no sin in doing so.”5! 


We have seen that hadith [3-9.DP2], which shares the isnad Abt al-Aswad— 
‘Urwa—Abu Murawih—Hamaza with hadith [3-9.QP], contains element P, ie., 
the statement of the Prophet, “It is a special dispensation ...” This statement is 
not found in any hadith other than hadiths [3-9.DP] and [3-9.QP]. Therefore, 
it seems that Abu al-Aswad inserted this statement into hadiths [3-9.DP] and 
[3-9.QP], for Abu Murawih and ‘Urwa appear in the isndads of hadiths that do 
not contain element P, whereas Abit al-Aswad do not appear in their isnads. 

Element Q, i-e., the statement of Hamza, “I find in myself strength,’ appears 
also in biographical sources and hadith [3-9.ZQ] (see below). Ibn ‘Asakir and 
Ibn Hajar al-‘Asqalani write that Hamza narrated as follows: when he was trav- 
eling with the Prophet, they all had a mount to ride except him, so he had 
to go on foot. The Prophet said to him, “O the exhausted one (mut‘ab), come 
on, ride!” But he refused, saying, “O Messenger of God, I find strength in my- 
self” (inni ajidu bi quwwa). The Prophet told him to ride two or three times, 
and finally he got down and made Hamza ride. Hamza said that when he 
went on expeditions with the Prophet and his Companions in Ramadan and 
other months, some people would observe their fast and others would break 
it without finding fault with each other.!5? The early part of the isnad of this 
episode is: Yahya b. Ya‘la b. al-Harith al-Muharibi (Kufa, d. before 230/844—5)— 
his father Ya‘la b. al-Harith (Kufa, d. 168/784-5)—al-Ash‘ath b. Sawwar (Kufa, 
d. 136/753-4)—Abt al-Ash‘ath al-‘Attar (Kufa, n.d.) —Hamza.3 

Hadith [3-9.ZQ] is another variant that contains element Q. Hadiths be- 
longing to it have in common the isnad Abu Ja‘far ‘Abd Allah b. Muhammad 
al-Nufayli [Jazira, d. 234/848-9]—Muhammad b. ‘Abd al-Majid al-Madani 
[Medina]|—Hamza b. Muhammad b. Hamza [n.d.]|—Muhammad b. Hamza 
[Medina]. It is represented by hadith [3-9.ZQ4], which states that Hamza 
narrated: 


I said, “O Messenger of God, I am an owner of mounts. I take care of 
them. I myself travel on them and I rent them. This month, i.e., Ramadan, 


151 Muslim, Sahih, 2:790, no. 107 (1121). 
152 Ibn ‘Asakir, Ta’rikh, 15:228—229; Ibn Hajar al-‘Asqalani, Isaba, 9:508-509, no. 7753. 
153 Ibn ‘Asakir, Ta‘rikh, 15:228-229. 
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happens to come to me while I find the strength [to fast] (and ajidu al- 
quwwa), since Iam young. So I would like to fast, for it is easier for me than 
to postpone it, so that it becomes a debt I owe. So shall I fast, Messenger 
of God, or break the fast? (fa-uhibbu an asuma, ya Rasul Allah, ahwan 
‘alayya min an wakhkhirahu fa-yakiinu dayn™. Fa-asimu, ya Rasul Allah, 
am uftiru). He replied, ‘Whichever you like, Hamza!’”!54 


The isnad of the episode recorded by Ibn ‘Asakir and Ibn Hajar indicates that 
it circulated in Kufa, while hadith [3-9.ZQ] circulated in Medina, as indicated 
by its isnad, and the isnads of hadith [3-9.Q] alludes to its circulation in Egypt. 
It appears that the statement of Hamza, “I find strength in myself,” was widely 
known and was expanded and embellished independently in various regions. 

The idea underlying element Q appears to be that it is optional to fast or 
to break the fast, for the Prophet told Hamza to fast or to break the fast as he 
pleased even he has the strength to fast. 


10.2 Hamzaand Aisha 

Finally, let us compare hadiths narrated by ‘Aisha (the first group) and those 
narrated by Hamza (the second group). The first group comprises 37 hadiths 
that have in common the isnd@d Hisham b. ‘Urwa—‘Urwa b. al-Zubayr—‘Aiisha. 
The second group consists of 51 hadiths narrated by Hamza himself and trans- 
mitted to seven persons: Aisha, ‘Urwa b. al-Zubayr, Abi Salama, Abu Murawih, 
Muhammad b. Hamza, Hanzala b. ‘Ali, and Sulayman b. Yasar. This raises 
a question: why did only ‘Urwa receive hadith [3-9] from ‘Aisha, whereas as 
many as seven persons including ‘Urwa received it from Hamza? This may sug- 
gest that ‘Urwa or Hisham substituted ‘Aisha for Hamza. To verify this, let us 
compare the number of hadiths belonging to each of hadiths [3-9.S], [3-9.D], 
[3-9.A], [3-9.K] and [3-9.Q] within each of the first and the second group. 


TABLE 3.3. Hadiths narrated by Aisha and Hamza 


hadith —[3-9.S] [3-9.D] [3-9-A] [3-9-K] [3-9.Q] 


narrator 
‘Aisha 7 16 8 6 ) 
Hamza 14 8 4 1 24 


154 Abu Dawid, Sunan, 2:316, no. 2403; cf. Tabarani, Awsat, 2:12, no. 1067; idem, Kabir, 3:176- 
177, no. 2994; Bayhaqi, Sunan, 4:241. 
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This table indicates that ‘Aisha’s name has a high affinity with element D. 
This is noteworthy, for we have cited the report about the dispute between 
‘Urwa b. al-Zubayr and Salim b. ‘Abd Allah: when they argued about fasting 
while traveling in the presence of ‘Umar b. ‘Abd al-‘Aziz, ‘Urwa said that Aisha 
would fast, while Salim said that Ibn ‘Umar would not fast.!5° I have inferred 
that element D is based on the idea that in principle it is better to fast while 
traveling unless the traveler is devoted too much to fasting. This coincides 
with the view that ‘Urwa attributed to ‘Aisha in this report. In contrast, ele- 
ment Q, which is inspired by the neutral view, is opposed to the view ‘Urwa 
attributed to ‘A’isha in this report. This means that a traditionist who received 
a hadith [3-9.D] narrated by ‘Aisha would consider it likely to be authentic, but 
this is not the case with a hadith [3-9.Q] narrated by her. This is why hadith 
[3-9.D] comprises the largest number of hadiths within hadiths narrated by 
‘Aisha, and no hadith belonging to hadith Q is narrated by her. 

We cannot say with certainty whether ‘Aisha narrated hadith [3-9] or ‘Urwa 
or one of his subsequent transmitters inserted her as the narrator, and in either 
case, it is impossible to determine which hadith ‘Nisha or ‘Urwa (or one of his 
subsequent transmitters) narrated. The same applies with Hamza. However, it 
is certain that some transmitters added an element to the matn received from 
their teacher or substituted it for the one found in it in accord with his opinion 
regarding the fasting while traveling. Likewise, some transmitters must have 
preferred a hadith with a particular combination of a narrator (or an interven- 
ing transmitter) and an element in a hadith, e.g., ‘Aisha with element D, if they 
were versed in the legal opinions of Companions and Successor and had their 
own opinion concerning this issue. The number of hadiths belonging to each 
hadith recorded in hadith collections reflects such processes. 


uu Hadith [3-10] 


Hadiths belonging to hadith [3-10] have in common the isnad Umm al-Dard&# 
(Damascus, d. 81/700-1)—Abi al-Darda’ (Damascus, d. 25/645-6 or 32/652-3). 
Most of the transmitters subsequent to Umm al-Darda are also Syrians. Their 
matns are almost identical. According to hadith [3-10.1] (isnad: ... Isma‘ll b. 
‘Ubayd Allah [Damascus, d. 132/749-50 |—Umm al-Darda’), Abt al-Darda’ nar- 
rated, “We were with the Messenger of God on a journey. One of us placed his 


155  Tabani, Jami‘, 3:208-209; idem, Tahdhib, Musnad Ibn ‘Abbas, 1:136, no. 204. 
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hand on his head on account of the intense heat. None among us was fasting 
except the Messenger of God and ‘Abd Allah b. Rawaha.”56 

This hadith mentions neither the date nor the place of this event. Among 
the hadiths belonging to this hadith, only hadith [3-10.4] mentions Ramadan 
as the period during which this event took place,!5” and only hadith [3-10.5] 
relates that this event took place during an expedition.5® This may be because 
the transmitters of this hadith, who are supposed to have favored the fasting 
while traveling, did not feel it necessary to reformulate it, for it relates that the 
Prophet did not break the fast under the extremely hard condition. 


12 Synthesis 


In the foregoing pages I have tried to reconstruct the process by which hadiths 
pertaining to the fasting while traveling were formed and developed. Let us 
synthesize them. 

In the earliest days of Islam, it was customary to fast while traveling, as sug- 
gested by athars [3-X4] and [3-X5]. This was at the basis of the view attributed 
to Anas b. Malik and held by Salim b. ‘Abd Allah, Malik, and Aba Hanifa, among 
others, that it is more virtuous to fast while traveling, whether in Ramadan or 
in other months. But some sayings, actions, or tacit acknowledgements of the 
Prophet contained in the hadiths considered in this chapter express or can be 
taken to express the contrary or the neutral view. The contrary view is repre- 
sented by his statement, “It is not righteousness that you fast while traveling” 
contained in hadith [3-4] or the report that he called for a cup and drank there- 
from contained in many of hadiths belonging to hadith [3-5], among others. 
The neutral view is represented by the statement of the Prophet, “If you wish, 
fast, and if you wish, break it” contained in hadith [3-9] and the clause, “Neither 
the observer of the fast nor the breaker of the fast found fault with each other” 
contained in hadiths | 3-1.F], [3-1.RF], and [3-2]. 

The formation of many hadiths related to fasting or breaking the fast while 
traveling was motivated by two factors. First, traditionists who deemed it more 
virtuous to fast or at least optional whether to fast or to break the fast attempt- 
ed to harmonize these sayings, the actions of the Prophet, or the actions of the 


156 Ibn Hanbal, Musnad, 16:64, no. 21593. ‘Abd Allah b. Rawaha b. Tha‘laba b. Imrw’ al-Qays 
was a Companion who was killed in the battle of Mu’ta (i-e., in 8/629). He served the 
Prophet as a commander. Ibn Hibban, Thigat, 3:221. 

157 Muslim, Sahih, 2:790, no. 108 (1122). 

158 Abu Dawud, Sunan, 2:317—-318, no. 2409. 
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Companions with the conventional view. For this purpose, some transmitters 
inserted the phrase “in Ramadan” into hadiths that they received to make them 
refer to fasting or breaking the fast while traveling only during Ramadan (e.g,, 
hadiths [3-1.JCR], [3-1-RF], [3-2.FR], [3-3.SR], [3-9-ZQ]). For the same purpose, 
many transmitters reformulated reports to refer to an event that took place 
during an expedition and/or under extremely harsh conditions (e.g., hadiths 
[3-1JC], [3-2.SFG], [3-4a.LZ], [3-10.U]), or under difficult conditions and during 
Ramadan (e.g., hadiths [3-2.SFGRd], [3-8.RHCB3]). Secondly, many transmit- 
ters tried to specify the occasion on which the event related in hadiths they 
received occurred (“hadith [3-S]”). These modified reports are represented 
by hadiths [3-2.SFRd], [3-5], [3-6-AQWSKC], [3-7.SG2MA], [3-8.FGSCBNU], 
among others. Among them the most successful were those reports that iden- 
tified the occasion as the conquest of Mecca, in particular hadith [3-5]. 

In what follows, I will examine the change over time in the number of 
hadiths belonging to hadith [3-S] and hadith [3-4]. 


12.1 Hadith [3-S] 

Graph 3.1 represents the change over time in the number (/s),) of hadiths 
received by transmitters of hadiths belonging to hadith [3-S] who died during 
period n. It indicates that the pattern of its change follows the standard pattern 
(ie., the change over time in E(s),,) from the period 151-70 onwards, whereas 
it deviates from it before this period, for Ais), is much greater for the periods 
gi—10 and 131-50 than £(s), for these periods. 

To explain this phenomenon, it is necessary to recall that the standard pat- 
tern is, after all, formed by the superposition of a large number of hadiths. Thus 
we can hypothesize that the pattern of Graph 3.1 before the period 151-70 is 
formed by a superposition of several hadiths that were put into circulation at 
roughly the same time and were not disseminated immediately. To verity this 
hypothesis, let us examine the change over time in A, of hadith [3-5.K] (the 
al-Kadid hadith), hadith [3.5.U] (the “Usfan hadith), and hadith [3-5.Q] (the 
Qudayd hadith) combined (his, KuQ)n) and other hadiths belonging to hadith 
[3-S] (A(s*)n) (see Graph 3.2). 

Graph 3.2 shows that the zigzag pattern of the change over time in 
A(s)n during the period 71-150 is due mainly to the zigzag pattern formed by 
h(s.KUQ)n: Graph 3.3 shows that the change over time in h,, of each of these 
hadiths (his) (s,U)w 2(5.Q)n) follows a similar zigzag pattern. This suggests 
that traditionists began to be eager to specify the occasions on which the 
events related in hadiths pertaining to the matter of fasting during a journey 
took place roughly at the same time, most probably during the period 91-110, 
while they differed as to the identification of these occasions. 
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—#— h(S)n E(S)n 
GRAPH 3.1 Change over time in the number (A,s),) of hadiths belonging to hadith [3-S], 
compared to the standard pattern (E(s)n) 


Graph 3.2 displays another interesting phenomenon: the change over time in 
A(s.KUQ)n and that in hig), do not synchronize. In particular, the former in- 
creases from the period 131-50 to the period 171-90, while the latter decreases 
during the same period; the latter increases more rapidly than the former from 
the period 171-90 to the period 191-210, and the latter decreases more rapidly 
than the former from the period 191-210 to the period 211-30; conversely, the 
former increases more rapidly than the former from the period 21-30 to 
the period 231-50, and the former decreases more rapidly than the latter from 
the period 231-50 to the period 251-70. It is noteworthy that despite the differ- 
ence in the pattern of fluctuation, the change over time in his) i.e., the total 
of A(;.KUQ)yn and that in Aig), follows closely the standard pattern during the 
period 151-250 (see Graph 3.1). This is to say, two groups of hadiths combined 
closely follow the standard pattern, whereas each of them follows it only part- 
ly. We have encountered the same phenomenon in Chapter 2. We will see, in 
the following chapters, that this is a universal phenomenon. 

What about the change over time in h, of each of hadiths [3-5.K], [3-5.U], 
and [3-5.Q]|? Graph 3.3 shows that it grows rapidly from the period 2u—30 to 
the period 231-50. One may be tempted to infer that as a growing number of 
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—B h(5.KUQ)n h(S*)n 


GRAPH 3.2 Change over time in the number (As. xyaq)n) of hadiths belonging to hadiths 
[3-5-K], [3-5-U], and [3-5.Q] combined, and that (Ays)n) of other hadiths 
belonging to hadith [3-S] 


traditionists became acquainted with sira or maghazi, they accepted more and 
more favorably these hadiths. This may apply to hadith [3-5.K] (the al-Kadid 
hadith). But this is not the case with hadith [3-5.U] (the ‘Usfan hadith), which 
assumes the first place from the period 231-50 on, for the matn of most of the 
hadiths belonging to this hadith contradicts the description in the sira of Ibn 
Ishaq and the maghazi of al-Waqidi. For example, hadith [3-5.UFC] (compris- 
ing 10 hadiths) relates that the Prophet called for a cup and drank from it at 
‘Usfan on the way to the conquest of Mecca, and hadith [3-5.URC] (compris- 
ing 12 hadiths) relates that he did so during Ramadan. But Ibn Ishaq and al- 
Waqidi associate ‘Usfan only with the failed ‘umra undertaken in the year of 
al-Hudaybiya (Dh al-Qa‘da, 6/March-April, 628). In my view, the most prob- 
able reason hadith [3-5.U] was widely accepted by traditionists is that element 
C (ie., the Prophet drank from a cup) contained in it was appealing to them. 
We have seen that this element appears in various hadiths (hadiths [3-1.JC], 
[34JCR], [3-5.URCM], [3-5.UFCM], [3-5.QFC], [3-6.AQSWKCN], [3-8.RSHC], 
[3-8.FGSCBNU], and [3-8.FKC]) of different origins. This indicates that this 
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h(5.K)n ~—@=-h(5.U)n —B— h(5.Q)n 
GRAPH 3.3 Change over time in the number of hadiths belonging to hadiths [3-5.K], [3-5.U], 
and [3-5.Q] (A(5.K)w 5.U)w 2(5.Q)w Tespectively) 


element was popular among traditionists. This appears to be why hadith [3-5.U] 
was more popular than hadiths [3-5.K] and [3-5.Q] from the period 231-50 on. 


12.2 Hadith [3-4] 

Finally, let us examine the change over time in h, of hadiths [3-4]. As noted, 
this hadith originally consisted only of the statement of the Prophet, “It is not 
righteousness that you fast while traveling” (element L). Subsequently, it was 
reformulated as hadiths [3-4a.LZ], [3-4a.LZT], or [3-4a.LJ] in accordance with 
the neutral view or the one in favor of the fasting during a journey. Graph 3.4 
represents the change over time in A(4 1), i.e., Ay of hadith [3-4.L] (consisting 
of hadiths [3-4a.L] and [3-4b.L], that is, hadiths that contain only the state- 
ment of the Prophet) and that (/(4 Lreformulated)n) Of the reformulated hadiths. 
It suggests that growing number of traditionists adopted the neutral view or 
the one that it is better to fast during a journey from the period 151-70 on. It 
indicates also that the change over time in /,, of hadith [3-4a.L] and that of the 
reformulated hadiths synchronize from the period 191-210 onward. I will take 
up this point in Chapter 9 (see pp. 551-557). 
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GRAPH 3.4 Change over time in the number (A(4.1),) of hadiths belonging to hadith [3-4.L] 
and that (/(4.Lreformulated)n) Of hadiths belonging to reformulated hadiths 


13 Elements of Matn 


Hadiths [3-1]: A = “Those who broke the fast have taken the reward today 
(dhahaba al-muftirin al-yawm bi-'l-ajr).” B = The Prophet broke the fast. C = 
The Prophet called for a cup and drank from it. F = Those who were fasting 
did not find fault with those who broke the fast, nor did those who broke 
the fast find fault with those who were fasting. H = Hunayn. J = The fast was 
hard for them. Q = Qudayd. R = in Ramadan. S = The Companions or some 
of them were fasting (sama). V = They are more virtuous (afdal). W = Those 
who were fasting fell to the ground, but those who broke the fast got up and 
watered the animals. Z = The most shaded of us were those who used their 
own cloaks for shade (aktharund zillan alladhiyastagillu bi-kis@ihi). 

Hadith [3-2]: d = a specified date. F = Those who were fasting did not find fault 
with those who broke the fast, nor did those who broke the fast find fault 
with those who were fasting. G = an expedition (ghazwa). H = expedition to 
Hunayn. Q = They found that whoever had strength observed their fast, and 
that was good, and they also found that whoever felt weakness broke it, and 
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that was also good. R = in Ramadan. S$ = The Companions or some of them 
were fasting (sama). T = the conquest of Mecca. 

Hadith [3-3]: R = in Ramadan. S = “The person who fasts while traveling is like 
one who breaks the fast while he is at home.’ 

Hadith |3-4]:J = “This is a man exhausted by the fast.” G = in an expedition. L = 
‘It is not righteousness that you fast while traveling.” P = special dispensa- 
tion (rukhsa). T = expedition to Tabuk. Z = The Prophet saw an exhausted 
man under the shade of a tree. 

Hadith [3-5]: A = They were suffering from thirst. C = The Prophet called for 
a cup and drank from it. F = the conquest of Mecca. G = a pond. Ha = The 
last act of the Messenger of God was followed (innama yu’khadhu bi-'- 
akhir min fil Rasul Allah salla Allah ‘alayhi wa-sallama). Hd = What peo- 
ple used to do was to act according to whatever the Messenger of God had 
done most recently (Kanu ya’khudhuna bi-l-ahdath fa-al-ahdath min amr 
Rasul Allah). K = al-Kadid. M = Whoever wished to fast fasted, and who- 
ever wished to break the fast broke the fast. N = Everyone broke the fast. 
Q = Qudayd. R = in Ramadan. S = The Messenger of God observed the fast 
while traveling and also broke it. T = The Prophet broke the fast. U = “Usfan. 
Z = Marr al-Zahran. 

Hadith [3-6]: A = The Prophet ordered (amara) the breaking of fast. C = The 
Prophet called for a cup and drank therefrom. F = The conquest of Mecca. 
K = al-Kadid. N = The people broke the fast. Q = “Be strong for your enemy 
(tagawwaw li-‘aduwwikum)” or similar sentences. S = The Prophet was fast- 
ing (sama). W = The Prophet was pouring water over his head at al-‘Arj, 
either from thirst or from the heat. 

Hadith [3-7]: 2M = They stopped at two stopping places (sg. manzila). A = 
adherence to the original rule of law (‘azma). B = The Prophet broke the fast. 
F = the conquest of Mecca. M = They stopped at a stopping place. G = Some 
of us continued to fast and others broke the fast. K = al-Kadid. P = special 
dispensation (rukhsa). S = They were fasting. Z = Marr al-Zahran. 

Hadith [3-8]: A = ‘Usfan. B = Some people broke the fast. C = The Prophet called 
for a cup and drank from it. F = the conquest of Mecca. G = Kura‘ al-Ghamim. 
H = The camel of a Companion began to roam under a tree. K = al-Kadid. N = 
Others (or they) continued to fast. R = in Ramadan. S = The fast was unbear- 
able. T = A Companion broke the fast. U = “Those are the disobedient ones 
(ula@’ika al-‘usat).” 

Hadith [3-9]: A = “I am a man who fasts” (inni rajul asumu). D = “I am fasting 
continuously” (inni asrudu al-siyam). K = Hamza used to fast much (kana 
kathir al-siyam). P = Special dispensation. Q = “I find in myself the strength 
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to fast while traveling” (ajidu bt quwwa ‘ala al-siyam ft al-safar). S = “If you 
wish to fast, fast. If you wish to break the fast, break it.” Y = “Do whatever is 
easier for you.” Z = “I am an owner of mounts, and I use them. I myself travel 
on them and I rent them.” 


14 Reference of Hadiths 


[3-1.AS] Bayhaqi, Sunan, 4:245; [3-1.CRi] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 
1:105, no. 138; [3-1.CR2] ‘Ali b. Abi Bakr al-Haythami, Bughya, 1:417—418, no. 329; 
[3-1.F1] Muslim, Sahih, 2:787, no. 99 (1118); [3-1.F2] Bukhan, Sahih, 3:34, no. 1947; 
[3-1.FJCR] Abu Yala, Musnad, 6:432, no. 3806; [3-1.H] Sahntin, Mudawwana, 
1:203; [3-1JC1] Tahawi, Ma@ni, 2:66; [3-1JC2] Tabart, Tahdhib, Musnad Ibn 
‘Abbas, 1:05, no. 139; [3-1JCR] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:159, 
no. 252; [3-1.RBF] Abu Ya‘la, Musnad, 7:82, no. 4014; [3-1.RBS] Bazzar, Bahr, 
14:84, no. 7554; [3-1-RF1] Abu Dawud, Sunan, 2:316, no. 2405; [3-1.RF2] Muslim, 
Sahth, 2:787, no. 98 (1118); [3-1.RF3] Ibn Hibban, Sahih, 8:328, no. 3561; [3-1.RF4] 
Abu ‘Awana, Musnad, 2:195, no. 2828; [3-1.RF5| Tahawi, Ma‘ani, 2:68; [3-1.RF6] 
Shafi, Ikhtilaf, 55; idem, Musnad, 2:198, no. 483; [3-1.RF7] Malik, Muwatta’, re- 
cension of Yahya b. Yahya, 239, no. 24; [3-1.RF8] Malik, Muwatta’, recension of 
Suwayd al-Hadathani, 366, no. 462; [3-1.RFg] Malik, Muwatta’, recension of 
Aba Mus‘ab al-Zuhri, 1:308, no. 793; [3-1-RFio] Abu ‘Awana, Musnad, 2:195, 
no. 2827; [3-1.RFu] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:104, no. 137; [3-1.RJB] 
Abu Yusuf, Athar, 174, no. 792; [3-1.RQJB] Abu Yusuf, Athar, 174, no. 793; 
[3-1-RSBV] Tabarani, Awsat, 2:44, no. 1190; [3-1.RSVWA | Tabari, Tahdhib, Musnad 
Ibn ‘Abbas, 1:106, no. 141; [3-1.SWA1] Ibn Abi Shayba, Musannaf, 6:129, no. 9054; 
[3-1.SWA2] Muslim, Sahih, 2:788, no. 101 (1119); [3-1.SZWA1] Muslim, Sahih, 
2:788, no. 100 (1119); [3-1.SZWA2] Abu Ya‘la, Musnad, 7:209, no. 4203; 
[3-1.SZWA3] Nasa’l, Sunan, 2:105, no. 2592; [3-1.SZWA4] Tahawi, Ma‘ani, 2:68; 
[3-.SZWA5] Ibn Hibban, Sahih, 8:325-326, no. 3559; [3-1.ZWA1] Bayhaqi, 
Sunan, 4:243; [3-1.ZWA2] Bukhani, Sahih, 4:35, no. 2890; [3-1.ZWA3] [3-1.ZWA4| 
Abu ‘Awana, Musnad, 2:191-192, no. 28u; [3-1.SZWA5]| Abu ‘Awana, Musnad, 
21192, no. 2812; [3-1.ZWA6] Bayhaqi, Sunan, 4:243; [3-2.FRi] Muslim, Sahih, 
2:787, no. 95 (1116); [3-2.FR2] Tirmidhi, Sunan, 3:83. 2:156, no. 712; [3-2.SF1] Abu 
‘Awana, Musnad, 2:194, no. 2821; [3-2.SF2] Abu ‘Awana, Musnad, 2:194, no. 2822; 
[3-2.SF3]-[3-2.SF6] Muslim, Sahih, 2:787, no. 97 (1117); [3-2.SF7] Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 1:10, no. 150; [3-2.SF8] Nasa’l, Sunan, 2:11, no. 2619; 
[3-2.SFGQ1] Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:108, no. 146; [3-2.SFGQ2] Ibn 
Hanbal, Musnad, 10:41, no. 11025; [3-2.SFGRQ1] Ibn Hibban, Sahih, 8:324-325, 
no. 3558; [3-2.SFGRQ2] Muslim, Sahih, 2:786, no. 96 (116); [3-2.SFGRQ3] Abu 
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Ya‘la, Musnad, 2:519, no. 1372; [3-2.SFGRd1] [3-2.SFGRd2] Muslim, Sahih, 2:787, 
no. 94 (1116); [3-2.SFGRd3] Muslim, Sahih, 2:786, no. 93 (1116); [3-2.SFGRd4]- 
[3-2.SFGRd6] Muslim, Sahih, 2:787, no. 94 (1116); [3-2.SFG] Ibn Abi Shayba, 
Musannaf, 6:36, no. 9083; [3-2.SFHRd1]| Ibn Abi Shayba, Musannaf, 6:135-136, 
no. 9082; [3-2.SFHRd2] Ibn Hanbal, Musnad, 10:43, no. 11351; [3-2.SFHRd3] 
Tayalisi, Musnad, 2:556, no. 2271; [3-2.SFHRd4] Ibn Hanbal, Musnad, 10:80, 
no. 11134; [3-2.SFQ1] [3-2.SFQ2] Tirmidhi, Suwnan, 3:83, no. 713; [3-2.SFR1] Abu 
‘Awana, Musnad, 2:194, no. 2820; [3-2.SFR2] Abu ‘Awana, Musnad, 2:194, 
no. 2819; [3-2.SFR3] Nasa’l, Sunan, 2:10, no. 2618; [3-2.SFR4] Ibn Hanbal, 
Musnad, 10:157-158, no. 11409; [3-2.SFR5] [3-2.SFR6] Abu ‘Awana, Musnad, 
2:193—194, no. 2818; [3-2.SFRd1] Tabari, Jami‘, 3:201; idem, Tahdhib, Musnad Ibn 
‘Abbas, 1:109, no. 147; | 3-2.SFRd2] Abu Ya‘la, Musnad, 2:306, no. 1035; [3-2.SFRd3 | 
Abu ‘Awana, Musnad, 2:195, no. 2824; [3-2.SFRd4]| Abu ‘Awana, Musnad, 2:195, 
no. 2825; [3-2.SFRd5] Abu ‘Awana, Musnad, 2:195, no. 2826; [3-2.SFRd6] Tabani, 
Tahdhib, Musnad Ibn ‘Abbas, 1:110, no. 149; [3-2.SFRd7 | Tabani, Tahdhib, Musnad 
Ibn ‘Abbas, 1:109, no. 148; [3-2.SFRd8] Abu ‘Awana, Musnad, 2:195, no. 2826; 
[3-2.SFRQ1] [3-2.SFRQ2] Ibn Khuzayma, Sahih, 2:976, no. 2030; [3-2.SFTd1] 
Tahawi, Ma ani, 2:68; [3-2.SFTd2]| Ibn Hibban, Sahih, 8:328—-329, no. 3562; [3-3.S1] 
Ibn Abi Shayba, Musannaf, 3:14, no. 9055; [3-3.52| Nasa’l, Sunan, 2:106, no. 2595; 
[3-353] [3-3.S4] Nasa’l, Sunan, 2:106, no. 2594; [3-3.55] [3-3.S6] Daraqutni, Zlal, 
4:281; [3-3.87] Tabari, Jamis 3:208; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:24, 
no. 174; [3-3.S8] Tabani, Jamé‘, 3:207; Tabari, Tahdhib, Musnad Ibn ‘Abbas, 2:123, 
no. 173; [3-3.SR1] Bazzar, Bahr, 4:236-237, no. 1025; [3-3.SR2] Ibn Maja, Sunan, 
1:532, no. 1666; [3-4a.Li] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:24, no. 175; 
[3-4a.L2] ‘Abd al-Razzaq al-San‘ani, Musannaf, 2:563, no. 4470; [3-4a.L3] Tabani, 
Tahdhib, Musnad Ibn ‘Abbas, 1:125, no. 177; [3-4a.L4] Tabari, Tahdhib, Musnad 
Ibn ‘Abbas, 1:125, no. 176; [3-4a.L5] Tabarani, Awsat, 1:222, no. 731; idem, Kabir, 
1:222, no. 730; [3-4a.L6] Nasa’l, Sunan, 2:00, no. 2569; [3-4a.L}1] Ibn Hibban, 
Sahth, 8:322, no. 3554; [3-4a.LJ2] Nasa’, Sunan, 2:99, no. 2565; [3-4a.LZ1] Tabani, 
Jamis, 3:216; [3-4a.LZ2] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:156, no. 249; 
[3-4a.LZ3] Ibn Khuzayma, Sahih, 2:970, no. 2017; [3-4a.LZ4|—[3-4a.LZ6] Muslim, 
Sahih, 2:786, no. 92 (1115); [3-4a.LZ7] Tabari, Jami‘, 3:216—-217; [3-4a.LZ8] Ibn 
Hibban, 8:320, Sahih, no. 3552; [3-4a.LZ9] Ibn Abi Shayba, Musannaf, 6:128-129, 
no. 9053; [3-4a.LZ10] Ibn Hanbal, Musnad, 11:443, no. 14363; [3-4a.LZu] Ibn al- 
Jarad, Musnad, 2:46, no. 399; [3-4a.LZ12] Ibn Hanbal, Musnad, 12:157, no. 15219; 
[3-4a.LZ13] Ibn Hibban, Sahih, 8:320, no. 3552; [3-4a.LZ14] Abu Dawud, Sunan, 
2:317, no. 2407; [3-4a.LZ15] Abt ‘Awana, Musnad, 2:191, no. 2810; [3-4a.LZ16] 
Darimi, Sunan, 2:1065-1066, no. 1750; [3-4a.LZ17] Nasa’l, Sunan, 2:100, no. 2570; 
[3-4a.LZ18] Tahawi, Ma‘ani, 2:62; [3-4a.LZ1g9] Bukhari, Sahih, 3:34, no. 1946; 
[3-4a.LZ20] Abu ‘Awana, Musnad, 2:191, no. 2809; [3-4a.LZ21] Muslim, Sahih, 
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2:786, no. 92-2 (115); [3-4a.LZ22] Darimi, Sunan, 2:1065-1066, no. 1750; 
[3-4a.LZ23] ‘Abd b. Humayd, Musnad, 2:163, no. 1077; [3-4a.LZ24] Tayalisi, 
Musnad, 2:339, no. 1827; [3-4a.LZGP] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 
1:154-155, no. 246; [3-4a.LZP1] Muslim, Sahih, 2:786, no. 92-3 (1115); [3-4a.LZP2] 
Nasal, Sunan, 2:100, no. 2567; [3-4a.LZP3] Tahawi, Ma ‘ani, 2:62; [3-4a.LZP4]| 
Nasal, Sunan, 2:99-100, no. 2566; [3-4a.LZP5] Tabari, Tahdhib, Musnad Ibn 
‘Abbas, 1:153, no. 245; [3-4a.LZP6] Nasa’l, Sunan, 2:100, no. 2568; [3-4a.LZT1] Ibn 
Hibban, Sahih, 8:321, no. 3553; [3-4a.LZT2] Shafia, Ikhtilaf, 52; [3-4a.LZT3] 
Shafi, Musnad, 3317, no. 764; [3-4b.Li1] Tabarani, Awsat, 5:373, no. 5597; [3-4b. 
L2] Bazzar, Bahr, 10:375-376, no. 45u;; [3-4b.L3] Tabarani, Awsat, 3:309, no. 3248; 
[3-4b.L4] Ibn Abi Shayba, Musannaf, 6:128, no. 9052; [3-4b.L5] Darimi, Sunan, 
2:1067, no. 1752; [3-4b.L6] Nasa’, Sunan, 2:99, no. 2563; [3-4b.L7 | Shafi, Musnad, 
3:17, no. 765; [3-4b.L8] Tayalisi, Musnad, 2:128, no. 1440; [3-4b.Lg] [3-4b.Lio] Ibn 
Maja, Sunan, 1:532, no. 1664; [3-4b.Lu] Tabart, Tahdhib, Musnad Ibn ‘Abbas, 
1:125-126, no. 178; [3-4b.Liz] Humaydi, Musnad, 2:113, no. 888; [3-4b.L13 ] Hakim, 
Mustadrak, 1:597, no. 1581; [3-4b.L14] Ruyani, Musnad, 2:499, no. 1531; [3-4b.L15] 
Ibn Hanbal, Musnad, 17:75, no. 23571; [3-4b.L16] ‘Abd al-Razzaq al-San‘ani, 
Musannaf, 2:562, no. 4467; [3-4b.L17] ‘Abd al-Razzaq al-San‘ani, Musannaf, 
2:562, no. 4469; [3-4b.L18] Ibn Hanbal, Musnad, 17:75, no. 23570; [3-4b.Lig] 
Tabarani, Kabir, 19:171, no. 385; [3-4b.L20] Ibn Hanbal, Musnad, 17:75, no. 23570; 
[3-4b.L21] Tahawi, Ma ani, 2:63; [3-4b.L22] Ibn Jurayj, Juz’, 55, no. 42; [3-4b.L23] 
Tahawi, Ma‘ani, 2:63; [3-4b.L24] Tabarani, Kabir, 19:171, no. 385; [3-4b.L25] 
Darimi, Sunan, 2:1066, no. 1751; [3-4b.L26] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 
1:158, no. 251; [3-4b.L27| Tabarani, Kabir, 11150, no. 11447; [3-4b.L28] Tabarani, 
Kabir, 12:341, no. 13618; [3-4b.L29] Ibn Maja, Sunan, 1:532, no. 1665; [3-4b.L30 | 
Tabarani, Kabir, 12:286, no. 13387; [3-4b.L31] Tahawi, Ma ‘ani, 2:63; [3-4b.L32]- 
[3-4b.L38] Ibn Hibban, Sahih, 8:317, no. 3548; [3-4b.L39] Tabarani, Awsat, 6:240, 
no. 6293; [3-4b.L4o] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:106-107, no. 143; 
[3-4b.L41] Tabarani, Awsat, 8:59-60, no. 7961; [3-5.GFACN1] ‘Abd al-Razzaq al- 
San‘ani, Musannaf, 2:563, no. 4472; [3-5.GFACN2] Ibn Hanbal, Musnad, 3:450- 
451, no. 3460; [3-5.FZT] Ibn Hanbal, Musnad, 3:273, no. 2884; [3-5.KF1]- 
[3-5-KF4] Tabari, Jami‘, 3:200; [3-5.KF5] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 
1:99, no. 127; [3-5.KF6] Nasa’l, Sunan, 2:11, no. 2622; [3-5.KF7] Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 1:102, no. 134; [3-5-KF8] Ibn Hanbal, Musnad, 3:391, no. 3258; 
[3-5-KFC1] Tahawi, Ma@ni, 2:65; [3-5.KFC2] Tabari, Tahdhib, Musnad Ibn 
‘Abbas, 1:91, no. 110; [3-5.KFCN] Ibn Hanbal, Musnad, 3:77, no. 2363; [3-5.KFHa | 
‘Abd al-Razzaq al-San‘ani, Musannaf, 2:563, no. 4471; [3-5.KFN1] Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 1:102, no. 132; [3-5.KFN2]-[3-5.KFN4] Taban, Tahdhib, 
Musnad Ibn ‘Abbas, 1:102, no. 135; [3-5-KFN5] Ibn Hanbal, Musnad, 3:341-342, 
no. 3089; [3-5.KFNHdi] Shafi, IkAtilaf, 51; [3-5.KFNHd2] Shafi, Musnad, 
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316-17, no. 763; [3-5.KFNHd3] Malik, Muwatta’, recension of al-Shaybani, 126, 
no. 360; [3-5.KFNHd4] Malik, Muwatta’, recension of Yahya b. Yahya, 239, no. 22; 
[3-5-KFNHd5| Malik, Muwatta’, recension of Suwayd al-Hadathani, 366, 
no. 462; [3-5.KFNHd6] Malik, Muwatta’, recension of Abu Mus‘ab al-Zuhn, 
1:307, no. 791; [3-5.KFNHd7] Darimi, Sunan, 21065, no. 1749; [3-5.KFNHd8] 
Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:102, no. 133; [3-5-KFNHdg] Ibn Hibban, 
Sahth, 8:329, no. 3563; [3-5.KFNHdio] Tahawi, Ma‘ani, 2:64; [3-5.KFTHd1] 
Muslim, Sahih, 2:785, no. 88—4 (1113); [3-5.KFTHd2] Ibn Hibban, Sahih, 8:322— 
323, NO. 35553 [3-5-KFTHd3]-[3-5.KFTHd5] Muslim, Sahih, 2:784, no. 88-1 (1113); 
[3-5-.KFTHa1] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:101, no. 129; [3-5.KFTHa2] 
Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:101, no. 130; [3-5.KFTHa3] [3-5.KFTHaq] 
Muslim, Sahih, 2:785, no. 88 (1113); [3-5-KFTHa5] Ibn Abi Shayba, Musannaf, 
6:130-131, no. 9061; [3-5.KFTHa6] [3-5.KFTHa7] Muslim, Sahih, 2:785, no. 88 
(1113); [3-5-KFTHa8] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:100, no. 128; 
[3-5-KFTHag] Ibn al-Jarad, Musnad, 2:45-46, no. 398; [3-5.KFTHaio] Ibn 
Hanbal, Musnad, 2:443, no. 1892; [3-5.KFTHau] ‘Abd al-Razzaq al-San‘ani, 
Musannaf, 2:563, no. 4472; [3-5-.KMR] Ibn Hanbal, Musnad, 3:93-94, no. 2393; 
[3-5-KN] Bukhari, Sahih, 3:34, no. 1944; [3-5.KRHd] Tabari, Tahdhib, Musnad 
Ibn ‘Abbas, 1:102, no. 131; [3-5.KRN] ‘Abd b. Humayd, Musnad, 1:488—489, no. 644; 
[3-5-QFAMi1] Tabari, Tahdhib, Musnad Ibn ‘Abbas, 1:98, no. 124; [3-5.QFAM2] 
Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:98, no. 125; [3-5.QFC] Ibn Hanbal, 
Musnad, 3:8, no. 2185; 3:397, no. 3279; [3-5-QRC] Tabari, Tahdhib, Musnad Ibn 
‘Abbas, 1:92, no. 12; [3-5.QRCM] Tabani, Tahdhib, Musnad Ibn ‘Abbas, 1:96, 
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SWAj1][ZWAji|[SZWAg] [SZWAz2 : 
[RBS] Bazzar thn AbtShosbek i: } [SWA2] Abu Kurayb.K « Hafs 
[RBSV] al-Taba- [SZWA3] Ibn Rahawayh b. Ghiyath.K Ss ergrie 
‘ant = Ahmad b. [SZWA4] Muhammad b. ‘Amr.D [ZWA2] Abii al-Rabf al- Atald. 
: om [SZWAs] Salm b. Junada.K B.Bg « Isma‘il b. Zakariyya’.K 
Ubayd Allah [ZWA3]-[ZWA6] Muhammad b. 
[RBF] al-‘Abbas a Ss 
b. al-Walid B Abii Mu‘wiya [AS] Ahmad b. ‘Abd Allah b. 
Muhammad b. Yiinus.K « al-Hasan b. Salih.K 
Khalid b. Khazim.K 
Yusuf.B 
[RSVWA] Muhammad [RJB][RQJB] Aba Yusuf. 
Yusuf b. b. Muqatil.Ray « ‘Abd al- ‘Asim al- K «+ Abu Hanifa.K 
Khalid.B Rahman b. Mighra’.Ray.K Ahwal.B 


a a 


A‘mash.K 


Muwarriq 
al-Tjli.B.K 


rd 


al-Haytham.K, 
Muslim al-A‘war.K 


5 ; [H] Harith b. 
Anas b. Malik.B ——> pee ae ——-» Nahban.B 
yyaen + Sahniin 


Bakr b. 
‘Abd Allah 


[CRi] Rawh b. ‘Ubada.B 
« Hisham b. Hassan.B 

[CR2] Dawid b. al-Mu- 
habbir.B — Hammad.B 


Humayd 
al-Tawil.B 


[Fi] Ibn Abi Shayba.K < 
Abi Khalid al-Ahmar.K 
[RFi] Ahmad b. Yainus.K 
+ Za@ida b. Qudama.K 


2 = Yahya b. 
[RF2] Yahya b. Yahya b. A ub.Bg 
Bukayr.N < Zuhayr b. w 
Harb.Bg / 


[JCi] [JC2] Said b. Abi 
Maryam.E 

[RF3] Muhammad b. 
‘Abd al-Rahman.M.Bg 


DIAGRAM 3.1 Hadith [3-1] 


Isma‘il 
b. Ja‘far.M 


[RF] ‘Abd al-Wahhab b. ‘Abd al- 
Majid.B > Ibn Bashshar.B 

[FJCR] Mu‘tamar b. Sulayman.B 
~ ‘Abd al-A‘a b. Hammad 


[JCR] Yazid + Mujahid 
b. Masa.Bg 


Malik.M 


{ 


[F2] al-Qa‘nabi.M.B = al- 
Bukhari 


al-Ansari 


[RF4][RF5] Ibn Wahb.E Abu Umayya 
+ Yiinus b. ‘Abd al-A‘a.E 

[RF6] al-Shafit 

[RF7] Yahya b. Yahya.Q [RFio] Aba 
[RF8] al-Hadathani.Had “Awana.B 


[RFg] Aba Mus‘ab.M 
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[z-€] yypoyy = z's WVUDVIG 
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‘a Pues (8dS, aipyew uqi [9puas][9pudas] quisy, q ury, [Ppyss] 
ae aepeqn, q Yaey [tpLss][9uas} [Saas] qumyeaqy “q ways [€pyts] 
—_ : aisyedej-je pnmeg nqy [fpyHas] 
oo m LR ae aay, nqy [Ppudas] 
qrvurepyepye PHFLIS PUDAS 
HV, Q48eN [2048] y-uetytyey, : apyeyy ‘q eqpny 
Bqrqueyy -q 1keynz (eouoas) eee [etd] ae prey g'eq,nys rune (zpuas] [spuds] 
Pad (= ™ ‘queWARNs — g-uemnyse 
‘piben-re awry, [zdudAs] | > ae 4 pth fo 
fequey uqi [zD94s) q,Aeinz a . 3 = a ee aedqex q 
aaa “q plzey 1 a Nag os qreweyres uwrewUwey 
is q peurweyy ee 
See, 
yebeyy-[e qedceyn, uqy apizey 
aeHEMT® PAV, ee in ere “a PLes eS repered 
Muisy, “qty, [Puss] «—__ 
ee geetq sree yeIty Pav, auf 
pewuweryny [zpyHas] seA] ‘q ples a 4o/pue ples nqy 
<——e s} — greapey-e nqy «~ 
eee a ee, 
eS ee ane ayemtpy-ye wisy, 
all a aryebeyLye  giuvdnypyes 


qeyyeM-e PQ, -Je qndcy | 
qzeNpN “q zizy, 
“PP pay, > apesy “4 eyre.nW [NAS] 
ueysp),-e tqey-[e “q beds} 
: > yruewiyey-[e pqy, “q Bsn [44s] 
a3) mune pt soyy any wsesny [9a] 
qeysyseg *q = wap] > ples ‘q paeang [Sys] 
peuuednyy Qe wap] > AeyueWyAN, *q ms [bas] 
Mpeumuey wreqkeys PAE, NY 
-ny‘q bye, ‘q uemuey > yuury, q pLes[Eis] 
| iraeael say way [ods] wwdKueyez “q [LeUs| 
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peuuepy =F BLV-1P PAY, shililbiet nae 
/ “Q BLV-Te Pav, 


| 
SPTEM 
uqi [as] 
/ io 
aqeqery “q eaten ae 
> wisn [yas] 
‘quuemed)-[e > 
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qveuueynyy-[e qurAreniel Mal ueqej-[e ywizeyy ‘q peuuernyy ede, 
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Daraqutni al-Tabari —_ [SR] al-Bazzar 
» 
Muhammad rd ‘ aS 
b. Yahya.Mar Fe \ Muhammad b. [SR2] Ibn Maja 
: / ‘Abd Allah b. 
Sai 7 ‘ \ Said al-Wasiti Biehr be 
- alama b. \ am. 
es : Abr Rawh.Ayla \ 
al-Qasim b. Ibrahim b. 
Abt Mu‘awiya.K Mabrir.Ayla Ya'qab b. Mu- Mundhir.M 
‘Abd al-Malik aaaas ee 
Khalid b. b. ‘Amr.B, Yazid b. 
Makhlad.K Hammad b. Haran.W 
Khalid.B Yunus b. 
Yazid.Ayl 
“Uqayl b. a 
Khalid.E 
Ibn Abi 
Dhi’b.M 


‘Abd Allah = ‘Abd Allah 
b. Misa b. ‘Isa.M 
Yazid b. 
‘Iyad.M.B 
Usama b. Zayd 
al-Laythi.M 
al-Zuhri.M 
Abt Salama.M 


Humayd b. ‘Awf ({S2]) 


‘Abd al-Rahman b. ‘Awf.M 
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[Li] ‘Ubayd Allah {L2] ‘Abd al-Razzaq < [L4] Abu Sa‘id al-Bagh- —_ [L5] Ahmad b. 
b.Muhammadal- ‘Abd al-Wahhab b. dadi<-Muhammadb. Yahya b. Zuhayr 
FiryabiJer <‘Abd — Mujahid.U Buzay‘.K + Sufyan b. 
Ziyad.Bg 


Allah b. Maymin.U — [L3] Hatim b. Bakr < 


Ne Khallad b. = Ishaq b. yee 


Mansur.K Sa‘id b. 
Ja‘far b. Muhammad b. va Yazid.B 
Muhammad.M Abi Humayd Khalid 
* al-‘Abd.B Ibn Jurayj.U 
Muhammad b. Pe 
‘Ali b. al-Hasan.M Muhammad b. “Ate.U 
Jabir b. 
‘Abd Allah.M 


“Abd Allah 
b. Sa‘d 


Muhammad b. 
“Amr b. al-Hasan.M 


‘Abd al-Rahman 
. Thawban. 

Muhammad b. ‘Abd b. Thawban.S 

al-Rahman b. Sa‘d.M 


Yahya b. Abi 


‘Abd Allah 
Kathir.B.Yam 


b. Idris.K 


| Shutba.B “Umara b. 
[LZ:] al-Husayn Ghaziyya.M ‘Ali b. al-Mubarak.B 
b. Yazid.K 
[LZ2] Salm b. 
Junada.K [LZP2]-[LZPs5] 


{LZ3]-[LZ24] Muhammad b. Ja‘far.B, [LZGP] al-Awza’.D 

Yahya b. Sa‘id.B, ‘Affan.B, Ibn Mahdi.B, [L6] ‘Uthman b. 

Abi al-Walid al-Tayalisi.B, Khalid b. al- Umar.M 

Harith.B, Rawh b.‘Ubada. B, Adam b. Abi [LZP6] Waki.K 

lyas, Hashim b. al-Qasim.Bg, Mu‘adh b. 

Mu‘adh.B, Yazid b. Harain.W, Aba Dawad —_([LJ1][LJ2] Bakr b. Mudar.E 

al-Tayalisi.B {LZT1] Bishr b. Mufaddal.B 

[LZP1] Aba Dawad al-Tayalisi [LZT2][LZT3] ‘Abd al-‘Aziz b. 
Muhammad.M - al-Shafi 
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yetty paeqn, a[pize, weeuuery “q 
sy'qeuel-[e “q] snunx uewiyey-le pqy, 
"q pemmey 
TH'Yseaqy-[e q4er] aesyey iqy tH tpdeqnz-[e 
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aeqteys q trv, [E27] ‘Te 20 istpedej je pnmeq nqy aPireqy “4 
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wumeyy-je uedng > y.p7eM > yew. ny . 
peururednyyq ty, > efey uqy [Ss] *—— -Te-qansueyy, *—— TPE 
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Wpeasy-[e nqy 
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beqsy uq] 
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‘qsnuny [PHY] 


vpAy pizex 
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Prey “q Eby, .s 


vez nqv 
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Aegeu, ey PPS" a > yuepy q eAtqes [1741] 

4 we tpAey | WM UI ace 
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[SFQWK][AQWSKC] 
Ibn Hanbal 
[AQS2] Aba Dawid 
[AQS1][WSKCN] ‘Uthman b. 
al-Shafi “‘Umar.M 


Ishaq b. ‘Isa.U 


[AQSWKNCi]-[AQSWKNC3] al-Qa‘nabi.M 
Yahya b. Yahya.Q, Aba 
Mus‘ab.M, Suwayd al- 


Hadathani.Had 


Malik.M 


Sumayy.M 


Abii Bakr b. ‘Abd 
al-Rahman.M 


| 


a companion 
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[SG2MAi1] Abi Dawid + Ahmad b. Salih.E 
[SG2MA2] Aba Dawid «+ Wahb b. Bayan.W.E 
[SG2MAg3] Abu ‘Awana + Bahr b. Nasr.E 
[SG2MA4] al-Tahawi « Idem 

[SG2MAs| al-Tabari « Idem 


[SG2MPA\] Ibn Khuzayma < ‘Abd Allah b. Hashim.N 
[SG2MPA2] al-Bayhaqi « « Idem 
[SG2MPA3] Muslim « Muhammad b. Hatim.Mar 


Ibn Wahb.E a 


Ibn Mahdi.B 


Mu‘awiya 
b. Salih.Hi 


| 


Qaz‘a b. Rabi‘a b. 
Yazid.S 


Abt Sa‘id 


‘Atiyya b. aman 
Qays.Hi 
Sa‘id b. ‘Abd 
al-‘Aziz.D 


{[KGM1] Abii al-Mughira.Hi > Ibn Hanbal 

[KGM2] al-Hakam b. Nafi‘’.Hi > ‘Uthman b. Sa‘id.Hi > > al-Bayhaqi 
[KGMs3] ‘Abd Allah b. Yasuf.S.E + Miqdam b. Dawiid.E > > al-Bayhaqi 
[KGZa] al-Walid b. Mazid = al-‘Abbas b. al-Walid > al-Tabari 

[KGZ2] Aba ‘Asim.B > Abii Bakra.D.B.E > al-Tahawi 

[KG] al-Hakam b. Nafi‘ > Ibn Hanbal 

[Z] Aba Mushir.D > Yazid b. ‘Abd al-Samad.D > Abii ‘Awana 
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[RSHCi] Ibn Khuzayma « Ahmad b. Sinan.W < Yazid b. Harin.W 

[RSHC2] al-Hakim « ‘Abd Allah b. al-Husayn.Mar « al-Harith b. Abi Usama.W.Bg « Idem 
[RSHCBi] Aba Ya‘la + ‘Abd al-A‘la [b. Hammad.B]} 

[RSHCB2] Ibn Hibban « Ahmad b. ‘Ali b. al-Muthanna.W.Mosul « ‘Abd al-A‘la b. Hammad.B 
[RSHCB3] al-Tabari < Yasuf b. Misa al-Qattan.Bg.Ray.K + al-Hajjaj b. al-Minhal.B 

[RSHCBg] al-Tahawi « ‘Ali [b. Ma‘bad.E] « Rawh b. ‘Ubada.B 


[FGSCBNU4] 
I-Bayhaqi 
[ZRSHT] al-Tabari [FGSCBNU2] pr og 
« Hasan b. ‘Arafa.Bg tana 1] Abii Ya‘la i 
| j al-Rabi‘ al- 
Hammad b. Muwadhdhin.E 
Rawh b.‘UbadaB Salama / ch : “s 
i | Ibn Raha- | 
Zakariyya’ a ayn [FC][FGSCBNU3] 
b. Ishag.U ei ia / [GC] al-Shafit 


a . U ‘Abd al-‘Aziz b. Sufyan b. 
esa Muhammad.M ‘Uyayna.K.U 


we oe 


abirb.‘Abd —, Muh db. 
J Ss Ja‘far b. Muhammad.M 


Allah.M ‘Ali b. al-Husayn.M 
‘ 
Muhammad b. ‘Amr ‘ 
b. ‘Ata’.M, ‘Ata’ b. Ibn Jurayj.U Ibn al- 
Abi Rabah.U Hadd.M 
| | 
J. ‘Abd al-Wahhab | 
‘ s 1-Thagafi.B 
| a tins al-Layth b. Sa'd.E 
_ azzaq al-San‘ani.Y 
Usama b. | 
Zayd.M 
i « _ 
‘Abd Allah b. ae 
| Muhammad b. “Umar b. Aban | ae 
Ibn oe Bashshar.B Mihamisnad 'b: | \ Se 
| al-Muthanna.B poe : ¥ Ibn Khuzayma.B, 
(FKCi][FKC2] | [FGSCBNUs] | Fae 
al-Rabi' al- Abii Ya‘la 
Mu’adhdin.E on [FGCNU4] Muhammad b. \ 
Muslim “Abd Allah b. [FGSCNU] 
“Abd al-Hakam.E [FGSCNU2] 
[FGCNU3| al-Tabari | al-Tahawi 
[FGCNU2] Ibn Hibban [FGSCBNU6] 
al-Nasa’i 


DIAGRAM 3.8 Hadith [3-8] 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


201 


FASTING WHILE TRAVELING 


[6-€] ypvH 6s WVUDVIG 


Iury, ‘q BZWIeF] 


pewuernyy wezuey qe 
-q ez} pewueynyy ~ we PUSLY, 
- 
“epuleyes nu 
wreur Ss nqy wy. Be. | 
\ oe Pelee Wudkeqnz 
' \ W3eseA “q of: Ww . 
wpilep-ye Pav, \ ueurkeyng Te ’q BAIN), aN ee Pay 
esr aqqen qv \ | | 
“q pizeX \ \ r6€ wesseig vag 
| \ weap, [orad]-[tad] 
sey AEN xoly'W \ “q weysty [6zaa][taa] 
“Te peurureqny wewyeyuq, — ‘seuy iqy aWURIIV Pav, 
"q.URILV PAV, Wy -q wera, -qakeyng a 
NAeyng “q aqeperwo \ — aap 
| eAtyex “q BAY | ots]-[ts][Dy 
ies ra (ea)-Lall6v)-[v} 
ueypyng-e [zy] / 
iqednry-je peumuednyy “q 4ey,e[ [907] / eqnay,1qv'q lL a : 
aeprurseH-[e “q yet Pav, [SZ] [POZ] / PLes > @IPv, TW HEH : ayteyye 
sep uRuntey-[e pqy, 'q peunty [£07] /  iqy uqy [Sts] Tey, we ee 
pameg nqy [20z][10Z] / 
wbeysy q qLemnyseq [rapes ‘q eqdvand [11s] 
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[DP2][QP2][QP3][QPio] al-Tabari 


[QP1] al-Nasa’i [QP4][QP5] Ibn Khuzayma 
[QP6}[QP7] Muslim “/ Ibn Hibban 
[DP1] al-Tahawi Yunus b. ‘Abd 
‘al-Ala.E Haran b. Ibn f 
Said. ee 
al-Rabi al- a 
Mubammad >. MwadhdhinE nee 
‘Abd al-Hakam.E 
[QP9] Sahnun 
_ 


Abii Zur‘a Wahb Ibn Wahb.E 
Allah b. Rashid.E 


x ‘Amr b. al- Ibn Lahi‘a.E 


Haywa b. Harith.M.E 
Shurayh.E * 


Abi al-Aswad.M.E 


Abii Murawih.M 
a 


Hamza b. ‘Amr 


DIAGRAM 3.9.1 — Hadith [3-9] transmitted by Abt al-Aswad 
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emg, *q weysty ——_____, 
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wap] > Sq'eyery, ‘q uRseF] > Leqej-[e [ors] 

A Wuewnpy, ‘q uewtjey-je pqy, > ynury-je pruezy-ye pqy, “q awry, > ueqej-je [6s] 

wap] > 7'P.es “q dere > WYNeS Nqy > SqtH My, -q peurueynyy > ueqe{-fe [gs] 
Wuerly, ‘q peurmerny > rep-eueyes -q peumuetnyy > yureystp “q Ary, > Lesen-ye [Zs] 
felleyj-ye + qruewAejng “q reuei,ny-ye > geLV-[e pqy, “q peuueynyy + ueqej-e [9s] 
eq,nys > 2yeg "q peuetyNy > ygqrutuse yl, ‘q ueseFy-[e “gq peut > N'euAeznyy uqy > ueqatFy uqy [Ss] 
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wap] > 1a UL V-1? Pav, “4 zeqqe{-le pqy, + ewAeznyy uqy [gtd] 

nreudedsp, ‘q uedyng > :tpAewmneyy-ye [Stq] 

apLesq edqex > equeyy uqy [Prq] 

wap] > q’peppesny + pnmeq nay [£1q] 

wap] > g’qaezy “q ueWARTNS > pnmeg nay [zIq] 

apAez ‘q pemmuery > yrueryeZ-[e iqey-je nqy > wysny [11] 
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wap] > jequeyy uqy [6q] 
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wap] > yAemeyey uqy > Lesen-ye [Sq] 

yruewAejng “q epqy, > yAemeyey uqy [bq] 

wap] > yxemeyey uqi [Eq] 

wap > jequeyy uqy [za] 

yunzeyy ‘q peuuweyny eXmenyy uqy ~ [Nwkeyng ‘q] edqex -q eAqex > unysny [tq] 
apLes ‘q eAqey > equey] uqy [Gy] 
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Sy’snuny “q es], + ydemeyey uqy [Sy] 

Wprueyy-ye pqy, q aue[ > yAemeyey uq [Py] 

wap] > y'qdeiny nqy > wysny [fy] 

wap] > yreqdeys iqy uq] > wysny [zy] 

wukeunn “q yeiIV Pqy, > Weqdeys iqy ua > ele uq [ty] 
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quvysyseg “q wuysnyy [21] uvwyey-[e pqy, [8] > gprye Me ‘q seqqy,-[e [£] 
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Pray, {pee (e qrearysny > fequeyy uqy [1] 
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CHAPTER 4 


The Prevention of Pilgrimage and the Ka‘b Hadith 


1 The Prevention of Pilgrimage in General 


The fajj is the fifth pillar of Islam. It is incumbent on every Muslim who is 
adult, sane, and physically and financially capable of performing it. Muslims 
perform it collectively from the 8th to the 10th of Dhu al-Hijja, the last month 
of the Islamic calendar, in Mecca and the surrounding area. Another pilgrim- 
age prescribed in Islamic law is ‘umra, which denotes a pilgrimage that each 
Muslim undertakes individually at any time of the year to Mecca to make tawaf 
(circumambulation) around the Ka‘ba and sa‘y (walking) between al-Safa and 
al-Marwa. 

A person who intends to perform a pilgrimage needs to enter the special 
sacral state called ihram. A pilgrim who has entered this state is called muhrim. 
Both the location where a pilgrim is supposed to enter ram and the time 
when he does so are called migat. The Prophet designated five specific stations 
as miqats with regard to place. The months of Shawwal and Dhi al-Qa‘da and 
the first nine days of Dhi al-Hijja are specified as the miqat of the hajj with 
respect to time. 

To enter into the state of ihram, a pilgrim must perform ablution, express his 
intention to perform the pilgrimage, and the male pilgrim must don two white 
sheets of seamless cloth that are also called ihram. There is no special rule 
regarding the clothing a female pilgrim is supposed to wear. Once a pilgrim 
has entered ihram, i.e., has become a muhrim, he should abstain from doing 
certain acts, such as killing game, engaging in sexual intercourse, shaving, cut- 
ting his nails, taking medicine, and using perfume. If he does what is prohib- 
ited, he should make expiation, but nevertheless continues, in principle, to be 
in the state of ihram. To take the example of a pilgrim who has killed a game 
animal, Q. 5:95 prescribes that he should make expiation by making an offer- 
ing, brought to the Ka‘ba, of a domestic animal equivalent to the one which 
he killed, as evaluated by two righteous men, or by feeding the poor, or by 
fasting.! However, if he has sexual intercourse, his pilgrimage becomes invalid, 


1 Cf. Ibn Rushd al-Hafid, Biddaya, 1:358-365; idem, Distinguished Jurist’s Primer, tr. Nyazee, 
1:424-433. 
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although he must sacrifice an animal and continue the pilgrimage. Afterwards, 
he must perform pilgrimage again from the beginning.” 

The hajj and the ‘umra include some ritual acts, but suffice it to mention 
only the last ritual acts of the hajj in order to explain the procedure for pil- 
grims to be released from ihram. The Shafi jurist al-Shirazi writes that after 
the pilgrims have performed “standing before God” (wuquf) at ‘Arafa on the 
gth of Dhi al-Hijja until sunset, they move to Muzdalifa, where they spend the 
night. Then on the 10th they move to Mina, where they pray and cast pebbles 
at the Jamrat al-‘Aqaba, the three pillars that are said to symbolize Satan. After 
they have finished the casting of pebbles, they should slaughter the sacrificial 
animal they have led to the pilgrimage (hady) anywhere in Mina. Then they 
should shave their head or cut their hair short. Finally, they move to Mecca to 
perform “the going-forth circumambulation’” (tawaf al-ifada).3 

Al-Shirazi writes about the conditions by which a pilgrim is released from 
the state of ihram as follows: 


When he [viz., a pilgrim] has cast [the pebbles], shaved [his head], and 
circumambulated, the first and second releases (al-tahallul al-awwal wa- 
al-thant) occur. By which of these does the release occur? If we adopt the 
opinion that shaving forms part of the rituals of the hajj, the first release 
occurs by performing the first two of the three rituals, ie., of the cast- 
ing, the shaving, and the circumambulation. The second release occurs 
by performing the third of the three rituals. If we adopt the opinion that 
shaving does not form part of the rituals, the first release occurs by per- 
forming one of the two rituals, ie., the casting and the circumambula- 
tion, and the second release occurs by performing the remaining ritual.* 


Regarding the effect of the first and the second releases, al-Shirazi writes that 
the correct interpretation is that the first releases the pilgrim from all the re- 
strictions put on a muhrim except the restriction on sexual intercourse, and he 
is entirely released by the second release.5 


2 Marghinani, Hiddaya, 1164; Ibn ‘Abd al-Barr, Kaft, 158-160; Ibn Shas, Jawahir, 1:294; Shirazi, 
Muhadhdhab, 1:215; Baghawi, Sharh, 7:279; Kalwadhani, Hidaya, 1114. 

3 Shirazi, Muhadhdhab, 1:227-230. 

4 Shirazi, Muhadhdhab, 1:230. The fist and the second releases are called respectively the 
minor release (al-tahallul al-asghar) and the major release (al-tahallul al-akbar) by Malikis. 
Ibn Rushd al-Hafid, Bidaya, 1:350-354, 370-371; idem, Distinguished Jurist’s Primer, tr. Nyazee, 
1:414—418, 440-441. 

5 Shirazi, Muhadhdhab, 1:230. 
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The rules governing the ritual of pilgrimage and the release from ihram dif- 
fer from one school to another in details, but it is unanimously held that a 
pilgrim is released from the state of ihram in principle only if he has validly 
completed the pilgrimage. This raises some questions concerning a pilgrim 
prevented from performing pilgrimage: what is his status? Does he remain 
in the state of ihram, or is he released? If he is in the state of ihram, what 
should he do to be released? A partial answer to this question is given in 
Q. 2:196 ((a)—(d) added by me): 


(a) Perform the fajj and the ‘umra for God. And (b) if you are prevented, 
then send such a sacrificial animal as can be obtained with ease (fa-in 
uhsirtum fa-ma istaysara min al-hady), and (c) shave not your heads until 
the sacrificial animal has reached its destination (wa-la tahliqurw’usakum 
hatta balagha al-hady mahillahu). (d) Whoever among you is sick or has 
an ailment of the head must pay a ransom of fasting, alms, or sacrifice 
(fa-man kana minkum marid®™ aw bihi adhan min ra’sihi, fa-fidya min 
siyam aw sadaqa aw nusk) ... 


Concerning “the sacrificial animal” (hady), Fakhr al-Din al-Razi writes as fol- 
lows, based on the opinion attributed to ‘Ali b. Abi Talib, Ibn ‘Abbas, al-Hasan 
al-Basni, and Qatada: hady denotes animals to be sent to the Ka‘ba to be sac- 
rificed there. A camel is the best offering to be sacrificed, followed by a cow, 
followed by a sheep or a goat at the minimum, in accordance with what the 
pilgrim can afford.® It is unanimously held that sentences (b)-(c) were revealed 
on the occasion of the failed ‘wmra that led to the conclusion of the treaty of 
al-Hudaybiya. In the year 6/628, the Prophet saw, in his dream, that he entered 
the Ka‘ba with shaven head. He therefore decided to perform the ‘umra, and 
he called the Muslims to prepare for it.” He set out for Mecca in Dht al-Qa‘da 
of the same year (in March or April, 628) with 700 Muslims and 70 sacrificial 
camels.’ But they were hindered by their enemy the Quraysh tribe. They met 
at al-Hudaybiya, a village on the border of the sacred precinct of Mecca, to 
make a treaty, which declared an armistice for ten years, by virtue of which 
the Muslims would give up their plan to perform the ‘umra that year, but the 
Quraysh would allow them to perform ‘umra for three days the following year? 


6 Razi, Mafatih, 5160; cf. Baghawi, Tafsir, 1:222. For more details on a sacrificial animal, see 
Jassas, Ahkam, 1:338-339. 

7 Wagidi, Maghazi, 2:572; ibid., tr. Faizer, 281. 

Ibn Hisham, Sira, 3:321-322; ibid., tr. Guillaume, 499-500. 

Ibn Hisham, Stra, 3:331-332; ibid., tr. Guillaume, 504; Waqidi, Maghazi, 2:611—612; ibid., tr. 

Faizer, 301. 


oOo oo 
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When the treaty was concluded, the Prophet offered a sacrifice and had his 
head shaven.!° 

Regarding sentence (d), the Shafi‘ jurist al-Baghawi writes as follows: hadith 
indicates that one can choose, as “the ransom of ailment” (fidyat al-adha), 
among offering a sacrificial animal, feeding, and fasting.” There are many 
hadiths (hereafter “the Ka‘b hadith” collectively) that relate that this sentence 
concerns an event involving the Companion Ka’ b. ‘Ujra (Medina, d. 52/672). 
Many of these hadiths relate that the Prophet told him to sacrifice a sheep, fast 
for three days, or feed six people each with half a mudd. Of the early historical 
sources, Ibn Ishaq does not mention this event. Al-Waqidi mentions it, but his 
source is hadith; he does not rely on an independent source.!” 

In the following pages, in Section 2, I first examine legal doctrines concern- 
ing prevention of pilgrimage. Then, in Section 3, I analyze the Ka‘b hadith to 
reconstruct its formation and development. 


2 Legal Doctrines 


In this section, I explain the legal doctrines regarding the case of a person who 
has been prevented from performing the pilgrimage by an enemy and the case 
of a person who cannot perform it on account of illness, in Kufa, Basra, Mecca, 
and Medina. Finally, I will set forth the arguments of al-Shafil regarding these 
issues. 


2.1 Kufa 

In the “Section on prevention by an enemy” in his Hujja, al-Shaybani writes 
that, according to Abu Hanifa, when a person who is undertaking the ‘umra is 
prevented from performing it by an enemy, he should send a sacrificial offering 
ahead in order to be released from the state of ihram. Only when it is sacrificed 
is he released. He should also perform the ‘umra again.!8 Al-Shaybani adds that 
he is released only when the sacrificial offering is sacrificed in the sanctuary 
of Mecca (al-haram), for hadith [4-X1] (without isnad) reads, “The Messenger 
of God sacrificed his offering on the day of al-Hudaybiya in the sanctuary.” He 
argues that this hadith indicates that if a pilgrim prevented from performing 


io — Ibn Hisham, Sira, 3:333; ibid., tr. Guillaume, 505; Waqidi, Maghazi, 2:613-615; ibid., tr. 
Faizer, 302-303. 

11 ~~ Baghawi, Sharh, 7:279. 

12. ~=Wagidi, Maghazi, 2:577-578; ibid., tr. Faizer, 284. 

13. Shaybani, Hujja, 2:193—-195. 
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pilgrimage sacrifices his offering in a place outside the sanctuary, he is not re- 
leased, because we find in Q. 5:95 the phrase, “an offering that has reached the 
Ka‘ba’” (hady baligh al-Ka‘ba), which suggests that an object does not properly 
become an “offering” until it reaches the sanctuary.!* 

Let us make two remarks here. First, Ibn Hisham quotes Ibn Ishaq as hav- 
ing said, “The Prophet was encamped in the profane country (Aill), but used to 
pray in the sanctuary. When the treaty was concluded, he went to his offering 
and sacrificed it, then had his head shaved.”!5 Therefore, there is no wonder 
that the Prophet sacrificed the offering in the sanctuary, as hadith [4-X1] re- 
lates. But the fact itself that the Prophet sacrificed his offering in the sanctuary 
does not necessarily mean that if a muhrim sacrifices his offering outside the 
sanctuary he is not released from the state of ihram. In addition, it is doubtful 
that this hadith was widely accepted in Kufa, for according to hadith [4-X2] 
(isnad: Ahmad b. Sulayman | Jazira, Urfa, d. 261/874—5 |—‘Ubayd Allah b. Musa 
[Kufa, d. 213/828—9 |—Israil [b. Yunus, Kufa, d. 160/776—7]|—Majza’a [b. Zahir 
al-Aslami, Kufa]), the Companion Najiya b. Jundab al-Aslami narrated: 


When the [Prophet’s] sacrificial offering was detained, he went to the 
Prophet and said, “O Messenger of God, I will bring it with me and sac- 
rifice it.” The Prophet asked, “How?” He replied, “I will proceed with it in 
wadis so that I will not be discovered.” He said, “Then the Prophet hand- 
ed it over to me, and I set out with it and was able to sacrifice it in the 
sanctuary.” 


Although the first three transmitters of the isnad of this hadith are Kufans, 
al-Shaybani does not cite it. It is not clear whether he did not know it or he 
disregarded it because it contradicted the report that the Prophet sacrificed 
the offering in the sanctuary. Whatever the case, al-Shafi‘l holds the third opin- 
ion, that the Prophet sacrificed it outside the sanctuary, as noted below. It ap- 
pears that the Kufans did not deduce from the precedent of the Prophet the 
rule that the offering had to be sacrificed in the sanctuary for a muhrim to 
be released from the sacred state. Conversely, they seem to have held first this 
rule and then invoked or fabricated reports to the effect that the Prophet sacri- 
ficed the gift in the sanctuary. 


14 Shaybani, Hujja, 2:195-196; cf. Jassas, Ahkam, 1:339-340. 

15 Ibn Hisham, Sira, 3:333; cf. ibid., tr. Guillaume, 505; Waqidi, Maghazi, 2:614; ibid., tr. Faizer, 
302. 

16 = Nasa’l, Sunan, 2:453, no. 4135; cf. Tabari, Jami‘, 3:368-369; Tahawi, Ma@ni, 2:242; idem, 
Tafsir, 2:253, no. 1683; Ibn Hajar al-‘Asqalani, Isaba, 11:20. Najiya was a Companion who 
died in Medina during the reign of Mu‘awiya (41-60/661-680). ibid., 118. 
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Secondly, al-Mawardi writes that “the destination” (mahill) in sentence (c) 
refers to the sanctuary of Mecca according to ‘Ali and Ibn Mas‘ud, and that Abu 
Hanifa adopted this opinion.!” Al-Jassas attributes this opinion to Ibn Mas‘td, 
and writes that the Hanafis and Sufyan al-Thawni adopted the same opinion.!® 

It is not certain, however, that Ibn Mas‘ud and Abu Hanifa adopted the 
opinion that a muhrim prevented from performing pilgrimage is released from 
ihram only if the offering is sacrificed in the sanctuary of Mecca. To explain 
this point, it is necessary to make a preliminary remark that Ibn Mas‘td!9 and 
Abu Hanifa?° are credited with the opinion that Q. 2:196 (b) regards whoever 
is prevented from entering the sanctuary, whether by an enemy or illness or 
other causes. It is true that Ibn Mas‘ud identifies “the destination” as the sanc- 
tuary of Mecca according to an athar (athar [4-X3.1], isnad: Ibrahim al-Ju‘fi 
[Kufa]—“‘Abd al-Rahman b. Zayd) cited by al-Tha‘labi, which concerns a pil- 
grim who was unable to perform pilgrimage on account of illness. This athar 
relates as follows: when the Companion ‘Abd al-Rahman b. Yazid (al-Nakha‘, 
Kufa, d. 83/702—3) and others were making the ‘umra, one of the pilgrims was 
bitten by a snake on the way and could no longer perform the ‘umra. Then 
another one of the pilgrims came across Ibn Mas‘td and asked him about this, 
whereupon the latter responded, “Let him send an offering to Mecca, and set- 
tle on a signal between him and you (wa-j‘alu baynakum wa-baynahu amara). 
When the offering is sacrificed, he will be released, but he should perform the 
‘umra again to make up for this [failed] ‘umra.’#! The clause, “settle on a signal 
between him and you,” seems to mean that the day on which the offering will 
be sacrificed should be designated beforehand. 

Apart from this athar, however, none of its variants specifies the destina- 
tion. According to athar [4-X3.2] (isnad: Husayn b. Hassan al-Asadi—‘Umara 
b. ‘Umayr) cited by al-Shaybani, ‘Abd al-Rahman b. Yazid narrated: 


We set out to perform the ‘wmra. One of our companions was bitten by 
a snake at Dhat al-suftig,2? and we could not carry him. We went out to 


17. Mawardi, Nukat, 1:255. He attributes this opinion also to Mujahid. Loc. cit. 

18 Jassas, Ahkam, 1:339. He attributes this opinion also to Ibn ‘Abbas, ‘Ata’ (b. Abi Rabah), 
Tawis, Mujahid (b. Jabr), al-Hasan al-Basri, and Ibn Sirin. Loc. cit. 

1g ‘Abd al-Razzaq al-San‘ani, Tafsir, 1:74. 

20 Mawardi, Nukat, 1:254. 

21 Tha‘labi, Kashf, 2:101. In other variants, amara, amar, or yawm amar occurs. 

22 The editor al-Sayyid Mahdi Hasan al-Kilani al-Qadiri annotates that this means “a place 
where roads meet” (mawdi‘ dhat al-turuq) in accordance with the Sihah of al-Jawhari. 
Shaybani, Hujja, 2:187, note 4. But ‘Abd al-Razzaq al-San‘ani quotes Salim b. ‘Abd Allah 
as having said that Dhat al-suftiq was 8 mils distant from Dhat al-jaysh.’ ‘Abd al-Razzaq 
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the road to find someone whom we could ask [what to do in his case]. 
Thereupon we came across ‘Abd Allah b. Mas‘td. We said to him, “O Aba 
‘Abd al-Rahmaan! We set out to perform the ‘umra, but one of our com- 
panions was bitten by a snake at Dhat al-suftiq.” He said, “Let him send an 
offering, and designate between you and him the date on which he will 
be released (fa-L-yub ath bi-hady, wa-j‘alu baynakum wa-baynahu yawm™ 
yahillu fthi). When he is cured, he should perform the ‘umra.’23 


Also in his recension of the Muwatta’, al-Shaybani writes that Ibn Mas‘td held 
as follows: if a person making the ‘umra is bitten by a snake and forced to give 
up the ‘umra, he can entrust his companions with an offering and designate 
the date on which they should sacrifice it; when it is sacrificed, he is released 
(athar [4-X4]).2* Likewise, the view of Ibn Mas‘td as cited by ‘Abd al-Razzaq 
al-San‘ani is that a person prevented by an illness or a fracture should send an 
offering. In this case, “he remains in the state of ihram until the offering reach- 
es its destination and is sacrificed, whereupon he is released” (makatha ‘ala 
thramihi hatta yablugha al-hady mahillahu wa-yunhara, thumma qad halla) 
(athar [4-X5]).25 None of five variants of this athar cited by al-Tabari specifies 
the destination to which the offering should be sent.*6 

The same is true of athar [4-X6.1] (isnad: ‘Abbad b. al-Awwam [Wasit, 
d. 183/799—-800 |—al-Hajjaj b. ‘Arta [Basra, d. 145/762-3]), which is cited by 
al-Shaybani. It reads that Ibn Abi Mulayka (Medina, Mecca, d. 117/735-6) nar- 
rated as follows: when a certain Sa‘id b. Huzaba suffered from smallpox and 
could not perform the pilgrimage, Ibn ‘Abbas, ‘Abd Allah b. al-Zubayr, and 
Marwan b. al-Hakam agreed that he should send an offering, and that when 
it was sacrificed he would be released.?’ Other athars cited by al-Shaybani 
include similar clauses. 

As for Abt Hanifa, in the “Section on a person who has been prevented by 
a cause other than an enemy” in the Hujja, al-Shaybani quotes him as having 
said, concerning a pilgrim who was unable to perform the pilgrimage on ac- 
count of an illness, “He should send the offering and designate for them the 
date on which the offering should be sacrificed (fa-innahu yabathu al-hady 
wa-yuwaiiduhum fthi bi-yawm yunharu fthi al-hady). When it is sacrificed, he 


al-San‘ani, Musannaf, 2:554, no. 4431. Dhat al-jaysh is a wadi near Medina. Loc.cit., note 4. 
It follows that Dhat al-suftiq is a local name. 

23 Shaybani, Hujja, 2:186-187. 

24 Malik, Muwatta’, recension of al-Shaybani, 171. 

25 ‘Abd al-Razzaq al-San‘ani, Tafsir, 1:74. 

26 ~~ Tabari, Jami‘, 3:364-366. 

27 Shaybani, Hujja, 2184-185. 
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will be released ( fa-idha nuhira, halla).” He also has to perform the pilgrimage 
again, at a later time.?® 

These athars and the statement of Abu Hanifa raise a question: do they 
imply that the destination of the sacrificial offering is the sanctuary of Mecca? 
If so, three further questions arise. First, why do these athars not mention the 
sanctuary of Mecca as the destination of the sacrificial offering? Secondly, why 
should the pilgrim designate the date on which it will be sacrificed? Why do 
they not simply rule that he is released on the date on which it is sacrificed 
in the sanctuary of Mecca? Thirdly, is he free to designate the date, or should 
he designate the date by which the sacrificial offering is likely to reach the 
sanctuary? 

An answer to these questions is suggested by the Hanafis. The Hanafi jurist 
al-Marghinani (d. 593/1197) writes that if a muhrim becomes so seriously ill 
that he can no longer perform pilgrimage, he can be released from the state of 
ihram. A muhrim who wishes to be released from ihram is told to send a sheep 
and designate the date on which the sheep should be sacrificed. But it must be 
sacrificed in the sanctuary in order that he be released, because the sacrifice 
by a person who is prevented is intended to be “an act of piety” (qurba, liter- 
ally “nearness”), which one can attain only in the sanctuary.29 Commenting on 
this text, another Hanafi jurist, Ibn al-Humam (d. 861/1457), writes that Abu 
Hanifa held that the muhrim can designate the date because he deemed it law- 
ful for the sheep to be sacrificed before the predetermined date, while he held 
that if the sheep were slaughtered in a profane place, the pilgrim would not be 
released.3° The Hanafis seem to prescribe for a pilgrim who is seriously ill an 
expedient that enables him to recover without violating the sacred law. In fact, 
al-Qudiri writes that the Hanafis hold, “If a muhrim contracts so serious an 
illness that he can reach Mecca only by suffering hardship, he is allowed to be 
released” (idha marida al-muhrim marad® yamnauhu min al-mudt ila Makka 
illa bi-mashaqgqa, jaza lahu an yatahallala).2! We may infer that a sick pilgrim 
will designate a date until which he can dispense with medical treatment. If he 
is treated on that date and finds out later that the offering was sacrificed in the 
sanctuary on that date, he then gains certainty that he was released from ihram 
and treated lawfully; otherwise he must make expiation for having done what 
is prohibited to a muhrim. 


28 Shaybani, Hujja, 2:182. 

29 Marghinani, Hidaya, 1:80. 

30 ~—s [bn al-Humam, Fath, 3:14. 

31 Qudiari, Tajrid, 4:2150, no. 10139. 
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But this rule leads to a curious consequence. As noted, generally speaking 
the rule governing the case of a muhrim who has violated a restriction put on 
him is that he remains in the state of ihram but must make expiation. The 
rationale of this rule is not difficult to understand. If such a violation released 
him from ihram, i.e., invalidated his pilgrimage, he would have to perform the 
pilgrimage again from the outset, that is, return to the miqat and enter the state 
of ihram. Expiation is an expedient introduced to exempt him from such an 
inconvenience. Indeed, if he is prevented from making a pilgrimage for a long 
or undetermined period of time, as may be the case with a pilgrim prevented 
by enemy, it may be beneficial for him to be released when he is prevented, for 
otherwise he, as a muhrim, does not cease to be put under some restrictions. 
But for a sick muhrim who is likely to recover by taking medicine, it is difficult 
to see the merit of the rule that he can designate the date on which the sacri- 
fice will be offered and that he will be released at the same time, for he must re- 
commence pilgrimage in return for having been treated lawfully after suffering 
from illness until such a time as the offering may reach the sanctuary of Mecca. 

From the foregoing arguments, it seems doubtful that the original Kufan 
doctrine as attributed to Ibn Mas‘td ruled that the offering should be sacri- 
ficed in the sanctuary of Mecca for a sick muhrim to be released. In support of 
this inference, several texts may be invoked. First, according to hadiths | 4-X7.1] 
and [4-X7.2] (isnad: Ubayd b. Isma‘ll [ Kufa, d. 250/864] and Abu Kurayb | Kufa, 
d. 248/862 |—Abua Usama [Hammad b. Usama, Kufa, d. 201/817]—Hisham b. 
‘Urwa—‘Urwa b. al-Zubayr), ‘Aisha narrated as follows: the Prophet instructed 
the female Companion Duba‘a bint al-Zubayr, who wished to perform the pil- 
grimage but hesitated to do so because she was feeling ill, to stipulate, “O God, 
I will be released from ihram wherever You detain me.”32 

Al-Baghawi writes, concerning this hadith, as follows: scholars differ as 
to whether it is permitted or not to stipulate that a pilgrim will be released 
from ihram by such-and-such excuse. Some scholars, such as Ibn Hanbal, Ibn 
Rahawayh, and al-Shafi_ in one of his two recorded opinions, permit it. Others 
oppose it, regarding the case of Duba‘a bint al-Zubayr as a special dispensation 
accorded to her exceptionally.?3 It is no wonder that athars [4-X3.2], [4-X4], 
and [4-X5| are inspired by the view that the destination of the sacrificial offer- 
ing properly speaking is the sanctuary of Mecca, but that the pilgrim suffering 


32 Bukhani, Sahih, 7:7, no. 5089; Muslim, Sahih, 2:8367—-868, no. 104 (1207); cf. Shafi, Umm, 
2:158; Baghawi, Sharh, 7:288—289, no. 2000. A variant of this hadith is transmitted by the 
isnad al-Shafii—Sufyan b. ‘Uyayna—Hisham—‘Urwa (hadith [4-X7.3]). Shafi, Musnad, 
2:305, NO. 579; 4:365-366, no. 1856; Mawardi, Hawi, 4:359; cf. Jassas, Ahkam, 1:340. 

33  Baghawi, Sharh, 2:287. 
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from an illness can designate the date (possibly and the place) when he will 
be released from ihram to take care of himself lawfully if the offering is not 
sacrificed in the sanctuary. The same view is attributed to the Meccan scholar 
Mujahid b. Jabr, as will be noted (athar [4-X11]). 

Secondly, in his comment on Q. 2:196, the Kufan exegete ‘Alqama b. Qays 
(d. 62-73/681—693) states as follows (athar [ 4-X8]): 


When someone begins the /ajj and is subsequently prevented from pro- 
ceeding, he should send such an offering as can be obtained with ease. 
If he makes haste to have his head shaved or to take medical treatment 
before the offering has reached its destination, he must pay a ransom of 
fasting, alms, or sacrifice.3* 


The Kufan jurist and traditionist Ibrahim al-Nakha‘l is reported to have com- 
municated this statement to the Kufan scholar Sa‘ld b. Jubayr (d. 95/714), who 
responded that Ibn ‘Abbas held the same opinion.*5 

At first glance, this comment is inspired by the same idea as the Hanafi doc- 
trine, according to which a pilgrim prevented from performing pilgrimage by 
an enemy or illness is released from éhram only when the offering he has sent is 
sacrificed in the sanctuary of Mecca. However, if this interpretation is correct, 
it is not necessary to read Q. 2:196 (b)—(d) as a single text, as ‘Alqama did. It is 
possible to interpret sentences (b)—(c) as referring to a pilgrim prevented by an 
enemy, or more specifically to the pilgrims who were making ‘wmra with the 
Prophet in the year of al-Hudaybiya, and sentence (d) as referring to a pilgrim 
suffering from illness or an ailment of the head in general, even though they 
were subject to the same rule. In fact, we will see in Section 3 that more than 
half of the Ka‘b hadith apparently does not treat these sentences as a single 
text. Then a question arises: why did ‘Alqama read them as a single text? In my 
view, one possibility is that ‘Alqama held as follows: a pilgrim prevented from 
performing the pilgrimage by an enemy and a pilgrim prevented by illness or 
an ailment of the head are in principle subject to different rules. The former is 
released only when the gift he has sent to the sanctuary of Mecca is sacrificed 
there, whereas the latter can designate the date on which he will be released, 
as Ibn Mas‘ud and Abit Hanifa held, or possibly may be released when he takes 
a medicament or shaves his head. But if one of the pilgrims, who were pre- 
vented by an enemy from performing the pilgrimage and have sent an offering 


34  Shaybani, Hujja, 2189; Tabari, Jami‘, 3:378-379; Tahawi, Tafsir, 2:268, no. 1714. 
35 — Tabari, Jami‘, 3:379. 
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to the sanctuary of Mecca, is in need of medical treatment or of having his 
head shaved, he is not released before the offering is sacrificed there. This is 
why he must make expiation for having done what is prohibited for a muhrim 
to do. This interpretation may look strained, but Qatada adopted it, as shown 
just below. 


2.2 Basra 

I have just cited the comment of ‘Alqama b. Qays on Q. 2:196 (athar [4-X8]). A 
similar comment is attributed to the Basran traditionist Qatada (d. 117/735-6), 
who stated regarding Q. 2:196 (c)—(d), “This applies when he has already sent 
his offering (hadha idha kana qad ba‘atha bi-hadyihi) and subsequently needs 
to shave his head on account of illness, or to perfume himself with a scent (tib), 
or to don clothing such as a shirt or other items of clothing [before the offer- 
ing reaches its destination]. In these cases, he must make expiation” (athar 
[4-X9]).36 What does this comment mean? It appears to allude to the follow- 
ing rule: a pilgrim who is compelled to do what is prohibited for a muhrim, 
such as the one who contracts an illness and needs to take a medicament is re- 
leased in principle on the spot. However, if he has been detained by an enemy 
and has sent his sacrificial offering to the sanctuary of Mecca, so it was deter- 
mined that he would be released on the date which he designated for sacrifice 
of the offering or on which it was sacrificed, he must make expiation for doing 
what is prohibited to a muhrim if he takes a medicament before that date. 

In support of this interpretation, we can invoke the statement attributed to 
another Basran, al-Hasan al-Basri: “If a mufhrim has an ailment in his head, he 
can shave [his head] when he has sent a sheep or fed needy people” (fa-innahu 
yahliqu hina yab‘athu bi-'l-shat aw yut‘imu al-masakin). If he chooses to fast, he 
can shave and subsequently fast (athar [4-X10]).3” This is to say, such a pilgrim 
may be released by sending an offering or feeding needy people. Since Q. 2:196 
(d) reads, “Whoever among you is sick or has an ailment of the head ...,” a 
person who “needs to shave his head as a consequence of illness” and a per- 
son who “has an ailment in his head” must be subject to the same rule. It is 
not certain that Qatada and al-Hasan al-Basri held the same view. But if the 
clause, “This applies when he has already sent his offering ...” in the statement 
of Qatada implies that a person who needs to shave his head on account of 
illness in principle is released on the spot by sending an offering (unlike a pil- 
grim prevented by enemy), they hold the same view. In fact, hadith [ 4-1.KAM1| 


36 ~— Tabari, Jami‘, 3:379. 
37. Tabari, Jami‘, 3:378. 
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(isnad: Salama b. Shabib [Nishapur, Mecca, d. 240/854—5]—‘Abd al-Razzaq al- 
San‘ani—Ma‘mar (d. 153/770)—Yahya b. Abi Kathir (d. 129/746—7)—‘Tkrima 
[Medina, d. 105/723-4]—‘Abd Allah b. Rafi‘ [Medina]—al-Hajjaj b. ‘Amr al- 
Sawwaf [Medina]), whose isnad includes Ma‘mar and Yahya b. Abi Kathir, two 
renowned Basran traditionists, reads: 


‘Abd Allah b. Rafi‘ said, “I asked al-Hajjaj b. ‘Amr about a person prevent- 
ed. He replied, ‘The Messenger of God said, “Whoever has broken a bone, 
fallen sick, or become lame (man kusira aw marida aw ‘arija) is released 
from the state of izram and must perform the /aj/ the next year.” Tkrima 
said, “I asked Ibn ‘Abbas and Abu Hurayra about this, and they replied, 
‘He spoke the truth.”38 


But this hadith and hadith [4-1.KAM2] (ésnad: Muhammad b. al-Mutawakkil 
[Ashkelon, d. 238/852-3|—‘Abd al-Razzaq al-San‘ani—...) are exceptional, 
for according to the remaining 15 hadiths ([4-1.KA1|-[4-1.KA15]) belonging to 
hadith [4-1], the Prophet is reported to have stated, “Whoever has broken a 
bone or become lame is ...” or “Whoever has become lame or broken a bone,” 
ie., the term marida is lacking in these hadiths. It is not clear, at this stage, 
whether the phrase “marida’” included in the original text was deleted later, or 
it was added to the original text. I will return to this point in Section 3. 


According to athar [4-2.2] (isnad: Malik—Ayyub al-Sakhtiyani [Basra, 


131/748-9 or 125/742-3]), a Basran narrated as follows: he set out for Mecca to 
perform the ‘umra, but he broke his thigh on the way. He sent for Mecca [to 
consult this matter] but none of the authorities, including Ibn ‘Abbas and Ibn 
‘Umar, thought that he was released from ihram. He stayed there, and it was 
not until he performed the ‘umra after he recovered seven months later that 


he was released.*9 


Finally, let us make a remark. Al-Jassas writes that hadith [4-1.KAM] means 


that it is permitted to whoever has broken a bone, fallen sick, or become lame 


to be released from ihram, for it is unanimously held that such a pilgrim is not 


automatically released.*° I will clarify the procedure by which such a pilgrim 
may be released in Section 3. 


38 
39 


40 


Ibn Maja, Sunan, 2:1028, no. 3078; cf. Ibn Abi Hatim, Tafsir, 1:335, no. 1766. 

Malik, Muwatta’, recension of Yahya b. Yahya, 301, no. 107; Malik, Muwatta’, recension of 
al-Hadathani, 428, no. 567; Shafi‘l, Umm, 2:64. 

Jassas, Ahkam, 1:342-343. 
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2.3 Mecca 

The Meccan scholar Mujahid b. Jabr (d. 103/721), one of the earliest Quran ex- 
egetes, said, commenting on Q. 2:196 (b), that a person prevented from per- 
forming pilgrimage by illness, hindrance, a fracture, or whatever exempts him 
from the obligation of performing it, should send a sacrificial offering, and that 
he will not be released from the state of ihram until the offering is sacrificed! 

But athar [4-X11| (isndd: al-Shaybani—‘Umar b. Dharr al-Hamdani [Kufa, 
d. 153/770]) reads that when ‘Umar asked Mujahid about the case of a pilgrim 
prevented from performing pilgrimage by a fracture or illness, he responded 
as follows: the pilgrim should send a sacrificial offering while designating the 
date on which he will be released. If it does not reach the sanctuary as sched- 
uled, the pilgrim is released, but he should send another offering, for he was 
released before the offering reached the sanctuary.*” 

Another view is attributed to Ibn ‘Abbas, who, according to Mujahid and 
‘Ata (b. Abi Rabah, d. 114/732-3), stated that “prevention” (fasr) means preven- 
tion from performing on the pilgrimage by an enemy, and that, if a person pre- 
vented by an enemy can find someone to bring his offering for him to Mecca, 
he should entrust him with it, and wait until it is sacrificed on the date that he 
designates, at which point he is released from the state of ihram. He should 
perform pilgrimage later, when he is safe. As for a person who cannot perform 
pilgrimage on account of an illness, if he does not have an offering, he is re- 
leased on the spot; if he has an offering, he is not released until it reaches its 
destination (la yahillu hatta yablugha mahillahu). He is not obliged to perform 
pilgrimage at a later time (athar [4-X12]).*8 

It is noteworthy that Ibn ‘Abbas identifies the destination of the sacrificial 
offering as Mecca in the case of prevention by an enemy, while he calls it “its 
destination” in the case of prevention on account of illness. It is possible that 
Ibn ‘Abbas called Mecca “its destination” to avoid repetition of the same word. 
But it is more plausible that “its destination” means the location where the of- 
fering is sacrificed on the designated date. To repeat, if a pilgrim becomes sick 
and is in need of immediate medical treatment, he may wish to have his offer- 
ing sacrificed and distributed to the poor as soon as possible and to be released 
so that he can lawfully undergo medical treatment, which is prohibited for a 
muhrim. What he decides may depend on the gravity of his illness. 


41 Mujahid, Tafsir, 224-225. 
42  Shaybani, Hujja, 2:188. 
43 Mujahid, Tafsir, 226; Tabari, Jami‘, 3:345; Jassas, Ahkam, 1:346-347. 
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2.4 Medina 
In the Muwatta’, Malik b. Anas says: 


Whoever is hindered by an enemy from entering the House [viz., the 
Ka‘ba] is released from every restriction [placed on a muhrim], and 
should sacrifice his offering and shave his head wherever he has been 
detained, and he need not make up anything.+ 


Then he says that he heard as follows: 


When the Messenger of God and his Companions were released from 
ihram at al-Hudaybiya, they sacrificed the offerings and shaved their 
heads, and were released from all the prohibitions, even though they had 
not made circumambulation around the Ka‘ba, and the offering had not 
reached it.*5 


By comparing these texts with Q. 2:196 (b)—(c), we find that Malik and prob- 
ably Medinans generally interpreted “its destination,” ie., the place where 
the offering is to be sacrificed, as the place where the pilgrim is blocked from 
proceeding on the pilgrimage. Al-Mawardi writes that this thesis was held by 
Ibn ‘Umar, al-Miswar b. Makhrama (Mecca, d. 64/683), al-Shafi, and Harun b. 
al-Hakam (unidentified).7¢ 

The Medinan doctrine is different from the Kufan and the Meccan doctrines 
also with regard to a person prevented from performing the pilgrimage on ac- 
count of illness, for Medinans hold that he is not released from ihram until 
he has performed the pilgrimage.*” Several athars to this effect are recorded 
in the Muwatta’: Ibn ‘Umar is reported to have stated that such a person is 
not released unless he has performed the circumambulation around the Ka‘ba 
and the walking between al-Safa and al-Marwa (athar | 4-X13]).48 Aisha is cred- 
ited with the statement, “A muhrim can only be released by the House” (athar 
[4-X14]),49 ie, by performing the pilgrimage rites at the Ka‘ba. It is interest- 
ing to cite athar [4-X6.2]| (isnad: Malik—Yahya b. Sa‘id [b. Qays] Sulayman 


44 Malik, Muwatta’, recension of Yahya b. Yahya, 300, no. 102. 

45 Malik, Muwatta’, recension of Yahya b. Yahya, 300, no. 103. 

46 Mawardi, Nukat, 1:255. 

47 Sahnun, Mudawwana, 1:429; Malik, Muwatta’, recension of al-Shaybani, 170. 

48 Malik, Mwwatta’, recension of Yahya b. Yahya, 301, no. 105; ibid., recension of Suwayd al- 
Hadathani, 428, no. 566; ibid., recension of Abu Mus‘ab al-Zuhni, 1:457, no. 1162. 

49 Malik, Mwwatta’, recension of Yahya b. Yahya, 301, no. 106; ibid., recension of Suwayd al- 
Hadathani, 428, no. 566; ibid., recension of Abu Mus‘ab al-Zuhni, 1:457, no. 1163. 
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b. Yasar), according to which Sa‘ld b. Huzaba al-Makhzumi was traveling to 
Mecca as a muhrim, but fell from his mount and could no longer perform the 
hajj. Then he asked Ibn ‘Umar, Ibn al-Zubayr, and Marwan b. al-Hakam about 
this matter. They unanimously held as follows: Said can take medicine since 
he cannot do without it, but he must pay a ransom for this; then when he gets 
better, he should perform the ‘umra, by which he is released from ihram, and 
after that he must perform the /fajj another year and offer a sacrificial animal.®° 
We have seen that al-Shaybani cites athar [4-X6.1], a variant of this athar, 
according to which Ibn ‘Abbas (not Ibn ‘Umar), Ibn al-Zubayr, and Marwan b. 
al-Hakam agreed that he should send an offering and that when it was sacri- 
ficed he would be released.*! 

The Medinan doctrine regarding a muhrim suffering from an illness is in 
accordance with some variants of the Ka‘b hadith transmitted by Medinan tra- 
ditionists. According to hadith [4-3a.FiN27] (isnad: Malik—Humayd b. Qays 
[d. 130/747-8 ]|—Mujahid—‘Abd al-Rahman b. Abi Layla—Katb b. ‘Ujra), Ka‘b 
narrated that when the Prophet saw him bothered by lice, he told him, “Shave 
your head and fast for three days, feed six needy people, or sacrifice a sheep.”52 
But no variant of the Ka‘b hadith transmitted by Malik mentions Q. 2:196. We 
will return to this point in Section 3. 


2.5 ALShafit 

Al-Shafii agrees with the Medinan doctrine. In the beginning of the section 
entitled “Prevention by the enemy” in the Umm, he cites Q. 2:196 (a)-(c), and 
says that none of those from whom he heard was against the view that this 
verse was revealed on the occasion of the al-Hudaybiya affair.53 Subsequently, 
al-Shafil takes up the question of where the Prophet sacrificed the offerings 
on the occasion of the al-Hudaybiya affair as the central issue in this section of 
his work. He argues as follows: part of al-Hudaybiya is included in the sanctu- 
ary of Mecca, but another part of it is profane territory. The place where the 
Prophet sacrificed his offering is located in the profane part of al-Hudaybiya. 
The mosque of the Prophet is located there, and this is also the place where 
the Muslims offered allegiance to the Prophet under a tree, as Q. 48:18 reads, 
“God was pleased with the believers when they swore allegiance to you under 
the tree.” It follows that a pilgrim prevented by an enemy is released wherever 


50 Malik, Muwatta’, recension of Yahya b. Yahya, 302, no. 109; ibid., recension of Suwayd al- 
Hadathani, 429, no. 568; Tahawi, Tafsir, 2:248, no. 1676. 

51  Shaybani, Hujja, 2184-185. 

52 Malik, Muwatta’, recension of Yahya b. Yahya, 346, no. 256. 

53 ~=Shafil, Umm, 2:158. 
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he is detained, whether it is within the sacred precinct or in a profane ter- 
ritory. Our adversary objects to us, saying that ‘Ata’ b. Abi Rabah stated that 
the Prophet sacrificed the offerings in the sacred precinct.5+ But we read in 
Q. 48:25, “They are the ones who denied the revelation and hindered you from 
the Sacred Mosque and detained the sacrificial offerings from reaching their 
place of sacrifice.” This verse indicates that the sacrificial offerings did not 
reach the sanctuary. The adversary objects also that we read in Q. 2:196, “Until 
the offering has reached its destination.” But my contention is that, in the case 
of prevention, “its destination” means the place where a pilgrim is detained, 
while otherwise it signifies the sanctuary.°> This adversary may be al-Shaybani, 
for he held that the Prophet sacrificed his gift in the sanctuary and invoked the 
hadith [4-X1] cited above. 

At the beginning of the section called “Prevention on account of illness” 
al-Shafil cites once again Q. 2:96 (a)-(b). He argues as follows: it is unani- 
mously held that sentence (b) refers to the pilgrims who were prevented 
from performing pilgrimage in the al-Hudaybiya affair. This is to say that only 
a person who is prevented by an enemy is exempted from the obligation to 
complete the pilgrimage. In contrast, a person who is prevented by illness re- 
mains under the general obligation to complete the pilgrimage, as asserted in 
Q. 2:196 (a). It follows that he is not released from ihram if he sacrifices his 
offering on the spot. This is the view approved by Ibn ‘Abbas, Ibn ‘Umar, and 
‘Aisha.>° Al-Shafi cites several athars, including athar [4-X6.3] (a variant of 
athars [4-X6.1] and [4-X6.2]), in support of his thesis.5” 

Al-Shafi explains why prevention by an enemy and prevention due to ill- 
ness are subject to different rules as follows: with regard to the case of a person 
prevented by an enemy, God granted on him a special dispensation (rukhsa) to 
interrupt the pilgrimage and return to his home, because otherwise he would 
run the risk of being killed by the enemy. This is why he is released from ihram 
by sacrificing his offering on the spot. In contrast, if a pilgrim becomes sick, his 
life is equally threatened whether he remains there or returns to his home. This 
is why he is not released until he has completed the pilgrimage.®® 


54 Shafi, Umm, 2:59; cf. Baghawi, Tafsir, 1:222-223. 
55 Shafi, Umm, 2:159; cf. Baghawi, Sharh, 7:287. 

56 ~— Shafi, Umm, 2:163. 

57 Shafi, Umm, 2:163-164. 

58 Shafi, Umm, 2:167. 
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2.6 The Ancient Doctrine and the Classical Doctrine 

We have seen that several opinions existed concerning a muhrim suffering 
from so serious an illness that he can no longer perform pilgrimage. They can 
be divided into two groups according to the idea on which they are founded. 
Some opinions are based on the idea that such a muhrim is ready to be re- 
leased, as represented by the hadith [4-1.KAM] cited above, according to which 
the Prophet stated, “Whoever has broken a bone, fallen sick, or become lame 
is released from the state of ihram and must perform the hajj the next year.” 
Others are based on the idea that such a muhrim cannot be released from the 
state of ihram until he has performed pilgrimage, as represented by the athars 
[4-X13] and [4-X14] cited above. According to this idea, a sick muhrim does 
not cease to be in the state of ihram. It follows that if he takes a medicine, 
that is to say, has done what is prohibited to a muhrim to do, he is required to 
make expiation, as noted. The former idea was the early doctrine of Kufans, 
Basrans, and Meccans, as will be demonstrated in Section 3. The latter idea was 
accepted by Medinans, although it is not clear whether they accepted it from 
the outset. In what follows, the former idea is called “the ancient doctrine,” and 
the latter “the classical doctrine,” for it was eventually accepted by the majority 
of jurists and traditionists.59 


3 The Ka‘b Hadith 


In this section I will analyze 172 hadiths narrated by the Medinan Companion 
Kab b. ‘Ujra b. Umayya b. ‘Adi (d. 52/672) (“the Ka‘b hadith”).©° The Ka‘b hadith 
concerns Ka‘b himself, who was suffering from an ailment of the head while 
undertaking pilgrimage with the Prophet. Q. 1:196 (d), which reads, “Whoever 
among you is sick or has an ailment of the head must pay a ransom of fasting, 
alms, or sacrifice,” suggests that such a muhrim is subject to the same rule as a 
sick person. Thus, it is expected that the textual variation in the Ka‘b hadith is 
due, at least partly, to the difference in the ideas (the ancient doctrine or the 
classical doctrine) underlying these hadiths. In the following text, I will clarify 
the process by which they were formed and reformulated, putting emphasis on 
the idea on which they are based. 

These hadiths can be classified into three groups according to their isnads 
and matns. The largest group, hadith [4-3a], comprises 125 hadiths that have in 
common the isnad Mujahid b. Jabr—‘Abd al-Rahman b. al-Asbahani—Kab or 


59 The Hanafirule can be regarded as an attempt to harmonize the two doctrines. 
60 Ibn Hibban, Thigat, 3:351-352. 
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the shorter chain Mujahid—Kat. According to most of these hadiths, when 
the Prophet saw Ka‘b bothered by lice, he told him to expiate by fasting for 
three days, feeding six needy people, or sacrificing a victim, and, according to 
some of them, Q. 2:196 (d) was revealed as well. 

The smaller groups are hadith [4-3b] and hadith [4-3c]. According to 19 out 
of 35 hadiths belonging to the former, the Prophet asked first if Ka‘b had an 
animal to be sacrificed, and when the latter replied negatively, the former told 
him to fast for three days or to feed six needy people, and, according to some 
hadiths, Q. 2:196 (d) was revealed. These hadiths have in common the isnad 
‘Abd al-Rahman b. al-Asbahani—‘Abd Allah b. Ma‘qil al-Muzani—Ka; al- 
Sha‘bi—‘Abd al-Rahmaan b. Abi Layla (only in one hadith); or al-Sha‘bi—Ka’b. 
The latter hadith comprises no more than 12 hadiths, which have in common 
the isnad Khalid al-Hadhdha (Basra, d. 141-2/758-60)—Abu Qilaba (Basra, 
d. 104/'722—3)—“‘Abd al-Rahman b. Abi Layla—Ka’b. 

In what follows I will consider how hadiths belonging to the first two groups 


were formed, developed, and embellished, by comparing them with the legal 
doctrines considered in the previous section. Then I will examine briefly 
hadith [4-3c]. 

Before proceeding to their analysis, let us make two remarks. First, a num- 
ber of hadiths associate the Ka‘b event with the revelation of Q. 2:196 (d). For 
example, according to hadith [4-3b.Q-N6] (see below), Ka‘b begins his narra- 
tion by saying, “This revelation was revealed concerning my case especially.” 
But only 63 hadiths cite this verse or relate that this verse was revealed on the 
occasion of the Ka‘b event. What is more, while Q. 2:196 (d) reads, “Whoever 
among you is sick or has an ailment of the head must pay a ransom of fasting, 
alms, or sacrifice” (fa-man kana minkum marid™ aw bihi adhan min ra’sihi, 
fa-fidya min siyam aw sadaga aw nusk), the wording of the statement of the 
Prophet in the Ka‘b hadith is not necessarily identical with that of the verse. 
For example, the verb at‘ama “to feed” appears in 116 hadiths, while sadaga 
“alms,” which appears in Q. 2:196 (d), or tasaddaqa “to give alms” appears in 
only 22 hadiths to refer to the feeding of needy people. Many hadiths differ 
from Q. 2:196 (d) also with regard to the order in which the three options (fast- 
ing, feeding, and sacrificing) are presented. Out of 138 hadiths according to 
which the Prophet proposed to Ka‘b these three options, 63 hadiths present 
them in the same order as Q. 2:196 (fasting —feeding—sacrificing). This is the 
most numerous group, but no less than 41 hadiths present them in the order 
sacrificing—fasting—feeding (including 19 hadiths belonging to hadith [4-3b], 
according to which the Prophet first asked Ka’b if he had a sacrificial animal), 
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and 18 hadiths present them in the order feeding—fasting—sacrificing. In 
more than half of Ka‘b hadiths, therefore, the order in which they are present- 
ed differs from that which is found in Q. 2:96. Taking into consideration the 
possibility that some transmitters changed the original order which was dif- 
ferent from the order in the Quran, to match the order in which they appear 
in the verse, we may safely say that the original Ka‘b hadith was related to an 
event other than the occasion on which Q. 2:196 (d) was revealed. 

Secondly, it is generally admitted that Q. 2:196 (b) and (c) were revealed 
when the Muslims who made pilgrimage in the year of al-Hudaybiya were 
prevented from proceeding by the Quraysh. Therefore, it is not unreason- 
able to assume that Q. 2:196 (d) is also related to the same occasion. Indeed, 
92 hadiths belonging to the Ka‘b hadith mention al-Hudaybiya, “at the time of 
al-Hudaybiya” (zamana al-Hudaybiya) or “on the day of al-Hudaybiya” (yawma 
al-Hudaybiya) as the place or the occasion when the Ka‘b event took place. But 
the remaining 80 hadiths do not mention them. This suggests that the original 
Kab hadith did not mention the occasion on which the event took place and 
that later transmitters identified it with the affair of al-Hudaybiya in an at- 
tempt to associate this hadith with the Quranic verse. 


3.1 Hadith [4-34] 

In this subsection I examine hadith [4-3a], whose isndds include Mujahid— 
‘Abd al-Rahman b. Abi Layla—Ka‘b or the shorter chain Mujahid—Kab (in 
only two hadiths). ‘Abd al-Rahman b. Abi Layla (or ‘Abd al-Rahman b. Yasar) 
was born in Medina in the sixth year of the second Caliph ‘Umar b. al-Khattab, 
ie., 19/640-1. Later he lived in Kufa, and died in 83/702-3.6% I take up this 
hadith for two reasons. First, it is the most important from the numerical point 
of view. Secondly, it includes all the types of the Ka‘b hadith: some mention 
al-Hudaybiya as the place where the Ka‘b event took place, others do not; 
some relate that the Prophet, who knew that Ka‘b was being bothered by lice, 
began by asking Ka‘b if he had a sheep, others relate that he began by order- 
ing him to shave his head, etc. Before proceeding to examine them, let us cite 
hadith [4-3a.QFiH2] (isnad: Abt Nu‘aym [Kufa, d. 229/844|]—-Sayf b. Sulayman 
[Mecca, d. 155/771-2]—Mujahid), which reads that ‘Abd al-Rahman narrated: 


Ka‘b narrated, “The Messenger of God stood beside me [H] at al- 
Hudaybiya while the lice were falling from my head in great number. He 
asked me, ‘Are your lice bothering you?’ I replied, ‘Yes. [i] He said, ‘Shave 
your head.” Ka‘b added, “[Q] The verse, ‘Whoever among you is sick or 


62 Ibn Hibban, Thiqat, 5:100-101. 
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has an ailment of the head must pay a ransom of fasting, alms, or sacri- 
fice’ was revealed concerning me. [F] The Prophet then told me to fast 
three days, to give alms of one faraq [of food] to six poor persons, or to 
slaughter whatever was available.”® 


This hadith cites Q. 2:96 (d) (element Q) and the command of the Prophet 
to Ka‘b to shave his head (element i) and his command to make expiation 
(element F), and it identifies the place where the Ka‘b event took place as 
al-Hudaybiya (element H). But a number of hadiths cite only this verse or the 
command of the Prophet, and a little less than half of hadiths belonging to 
hadith [4-3a] do not mention the place where it took place. To take an exam- 
ple, according to hadith [4-3a.FiN27] (ésnad: Malik—Humayd b. Qays [ Mecca, 
d. 130/747-8]—Mujahid—‘Abd al-Rahman b. Abi Layla), Ka‘b narrated: 


The Messenger of God said to me, “Perhaps your lice are bothering you.” 
I replied affirmatively. The Messenger of God told me, “Shave your head, 
and fast for three days, feed six needy people, or sacrifice a sheep.” 


Let us classify hadiths belonging to hadith [4-3a] according to the elements 
they contain: hadith [4-3a.QxYz] (x = -, i; Y = H, T,N, A, U, D; z =1, 2, ...) com- 
prises hadiths that cite Q. 2:196 (d) (element Q) or refer to its revelation, but 
do not refer to the command of the Prophet to make expiation (element F). 
Hadith [ 4-3a.FxYz]| comprises hadiths that contain element F but not element 
Q. Hadith | 4-3a.QFxYz] comprises hadiths that contain the two elements. Then 
‘4” denotes that a hadith mentions the command of the Prophet to Ka‘b to 
shave his head, while “-” means that the Prophet did not do so. “Y” denotes the 
place or the occasion of the episode. Elements H and A mean al-Hudaybiya 
and al-Abw@ respectively; element T means that the event occurred “at the 
time of al-Hudaybiya” (zamana al-Hudaybiya) or “on the day of al-Hudaybiya” 
(yawma al-Hudaybiya) (as will be shown, this does not necessarily mean that 
the event took place at al-Hudaybiya); element N means that the hadith men- 
tions neither the place nor the occasion of the event; element U means that 
Ka‘ narrated that the event occurred during a ‘umra; element D means that it 
occurred in the month of Dhi al-Qa‘da. Table 4.1 represents the number of the 
hadiths belonging to each hadith. 


63. Bukhari, Sahih, 3:10, no. 1815. 
64 Malik, Muwatta’, recension of Yahya b. Yahya, 346, no. 256. 
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TABLE 4.1 Combination of elements in hadith [4-3a] 


iH/-H iT/-T iA/-A iU/-U iD/-D iN/-N Total 


11/2 oO re) oO oO oO 11/2 
19/0 19/0 ) 2/o 1/o 40/0 81/0 
18/3 ) 1/o ) ) 4/5 23/8 
48/5 1g9/o 1/o 2/o 1/o 44/5 115/10 


We can make two observations. First, hadiths belonging to four groups mention 
neither al-Hudaybiya nor “the time of al-Hudaybiya.” They include the follow- 
ing: (i) hadith [4-3a.QFiA] (isnad: Sayf b. Sulayman [Mecca, d. 155/771-2]— 
Mujahid—...) recorded in the Maghazi of al-Waqidi relates that the event 
took place at al-Abwa when the Prophet and the Muslims were on the way to 
perform the ‘umra in the year of al-Hudaybiya;® (ii) hadith [4-3a.FiU] (com- 
prising two hadiths), according to which Ka‘b narrated that it took place on 
the occasion of a umra without further specifying it; (iii) hadith [4-3a.FiD], 
which has it that Ka‘b narrated that pilgrims including the Prophet and himself 
set out for Aaj/ in the month of Dht al-Qa‘da, by which is intended the Farewell 
Hajj (see just below);®? (iv) hadiths | 4-3a.FiN], [4-3a-QFiN], and [4-3a.QF-N], 
which mention neither the place nor the occasion. After all, apart from two 
hadiths (hadiths [4-3a.QFiA] and [4-3a.FiD]), no hadith mentions a specific 
occasion or place other than the failed ‘wmra undertaken in the year of al- 
Hudaybiya. Why did most of the hadiths belonging to the Ka‘b hadith not men- 
tion any other place or occasion? Anas b. Malik is reported to have said that the 
Prophet made ‘umra four times: 


(1) 
(2) 


65 
66 
67 


the ‘umra undertaken in the year of al-Hudaybiya 

‘umrat al-qada’ (the ‘umra performed to make up [for the failed ‘umra}). 
As noted, in the year 6/628 the Prophet concluded a treaty with the 
Quraysh of Mecca, by virtue of which the latter would allow the former 
to perform the ‘umra the following year. The Muslims did so the following 
year, as stipulated in the treaty. This wmra is called ‘umrat al-gada’. 


Waqidi, Maghazi, 2:577-578; ibid., tr. Faizer, 284. 


Tabarani, Kabir, 19:110, nos. 222-223. 
Tabarani, Awsat, 2:225, no. 1812. 
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(3) the ‘umra performed in the year of al-Ji‘rana. After the expedition to 
Hunayn, the Prophet left al-Jivana to perform the ‘umra in the year 
8/630.68 

(4) the ‘umra performed on the occasion of the Farewell Hajj in 10/632.°9 

‘Umras (1)-(3) were performed in the month of Dhi al-Qa‘da, and ‘umra (4) 

was performed in Dhit al-Hijja. 

Traditionists may have deemed it unlikely that the Ka‘b event took place 
after the revelation of Q. 2:196 (d) for the following reason. As noted, in many 
hadiths both the wordings of the command of the Prophet and the order in 
which three options were presented to Ka‘b to make expiation do not coin- 
cide with those found in Q. 2:96 (d). If the Ka‘b event had taken place after 
the revelation of this verse, the Prophet would have cited the verse to instruct 
Ka‘. It is therefore reasonable to suppose that the event took place before, 
or when the Muslim pilgrims arrived at al-Hudaybiya, whereupon the verse 
was revealed. The only ‘umra or the hajj that meets this condition is the failed 
‘umra undertaken in the year 6/630, i.e., the year of al-Hudaybiya. This is why 
few hadiths identify the occasion of Ka‘b event as a pilgrimage other than the 
failed ‘umra in the year of al-Hudaybiya. 

Secondly, Table 4.1 shows that elements Q or QF have a high affinity (34/44) 
with element H (al-Hudaybiya), whereas hadiths that associate element H 
or element T with element F represent a little less than a half (38/81) of the 
hadiths containing only element F. This suggests again that the Ka‘b hadith, at 
least in one of its original versions, originated in an event that took place in a 
site other than al-Hudaybiya. 


3.1.1 Hadith [4-3a.QiH] 

Hadith [4-3a.QiH] is represented by hadiths [ 4-3a.QiH2] and [ 4-3a.QiH4] (isnad: 
‘Uthman b. Abi Shayba [Kufa, d. 239/853] and Ibn Hanbal—Hushaym—Abu 
Bishr Warq@ b. ‘Umar [Kufa]—Mujahid), according to which Ka narrated: 


This verse was revealed concerning my case when we were with the 
Messenger of God at al-Hudaybiya, while we were in the state of ihram 
(wa-nahnu muhrimin). The polytheists had prevented us from proceed- 
ing. I had a good deal of hair, and the lice were falling on my face. The 
Prophet passed by me and said, “Are the lice on your head bothering 
you?” I replied, “Yes, O Messenger of God.” He said, “Then shave.” And 
the verse “a ransom of fasting, alms, or sacrifice” was revealed. He said, 


68 Ibn Hisham, Sia, 4:143; ibid., tr. Guillaume, 597. 
69 Muslim, Sahih, 2:916, no. 217 (1253); cf. Malik, Muwatta’, recension of Yahya b. Yahya, 285; 
Ibn al-Humam, Fath, 3124-125. 
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“Then fasting for three days, alms for six needy people, or the sacrifice of 
a sheep.””° 


The clause, “while we were in the state of inram,” seems to indicate that the ra- 
tionale of this hadith is the same as the interpretation of Q. 2:196 (b)—(d) by the 
Kufan scholar ‘Alqama (athar [4-X8]): namely, that once detained by enemy 
(outside the sanctuary), the pilgrims should remain in the state of ihram until 
such time as their offerings are sacrificed in the sanctuary of Mecca. If a sick 
person or a person who has an ailment in his head hastens to be treated or 
shave his head, that is, does what is prohibited to a muhrim, he must make 
expiation. This is to say, this hadith is inspired by the ancient doctrine, for it 
is assumed that Ka‘b could have designated the date on which he would be 
released from éhram unless the pilgrims had not sent the sacrificial animals. It 
is plausible that the originator(s) of this hadith, who was acquainted with the 
report that the Prophet told Ka’‘b to shave his head, associated Q. 2:196 (b)—(d) 
with this report. As itis unanimously conceded that Q. 2:196 (b)—(c) refers to the 
al-Hudaybiya affair, it is natural that he identified the place of the Ka‘b event 
as al-Hudaybiya. Hadith [ 4-3a.QiH] necessarily presupposes that al-Hudaybiya 
was outside the sanctuary of Mecca. The hadith [4-X2] cited above, whose 
isnad is predominantly represented by Kufans, presupposes that Muslims were 
outside the sanctuary. 


3.1.2 Hadith | 4-3a.Q-H] 

Hadith [ 4-3a.Q-H1] (isnad: Ya‘qub b. Ibrahim [Medina, Baghdad, d. 208/824]— 
Hushaym—Warq®’ b. ‘Umar—Mujahid ...) is meaningless from a juristic point 
of view. It reads that Ka‘b narrated, “We were with the Messenger of God at 
al-Hudaybiya, in the state of ihram, when the polytheists blocked our way. 
Ihad a good deal of hair, and the lice were falling on my face. Then the Prophet 
passed by me and asked, ‘Are the vermin bothering you?’ I replied, “Yes.” And 
Kab narrated that Q. 2:196 (d) was revealed.”” In contrast to hadith [ 4-3a.QiH], 
this hadith does not indicate why this verse was revealed. It simply associates 
the report about Ka’‘b with the revelation of Q. 2:96 (d) without any doctrinal 
justification. This may have been why few traditionists transmitted it. 


3.1.3 Hadith | 4-3a.FiY] 

Table 4.1 indicates that a little more than two-thirds of the hadiths belonging 
to hadith | 4-3a| are represented by hadith [4-3a.FiY] (Y = H, T, U, D, N), which 
does not cite Q. 2:196. It indicates also that hadith [4-3a.FiN] represents nearly 


70 ~~‘ Tabarani, Kabir, 19:109, no. 219. 
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half of the hadiths belonging to hadith [4-3a.FiY]. This needs to be explained, 
because, on the one hand, it is unanimously admitted that Q. 2:96 (b)—(c) was 
revealed on the occasion of the al-Hudaybiya affair, while, on the other hand, 
at first glance Q. 2:196 (d) is related to the Ka‘b event, since it comes immedi- 
ately after Q. 2:196 (b)-(c). 

This apparent contradiction can be explained by assuming that hadith 
[4-3a.FiY] is inspired by two ideas. First is the idea that the Prophet had told 
Ka‘b, who was being bothered by lice, to shave his head, before the pilgrims 
including him were prevented from proceeding by the Quraysh and released 
from ihram at al-Hudaybiya. Second is the classical doctrine, i.e., the idea that, 
generally speaking, a muhrim who has taken ill is not released from ihram until 
he has completed the pilgrimage, which was the view generally admitted by 
Medinans. As noted above, Malik stated, “Whoever is hindered by an enemy 
from entering the House [viz., the Ka‘ba] is released from every restriction [put 
on a muhrim], and should sacrifice his offering and shave his hair wherever he 
has been detained.” If the Ka‘b event had taken place at al-Hudaybiya, Ka‘b 
would have been released from ihram in his capacity as a member of the gener- 
al group of the pilgrims who had been detained, with the result that he would 
not have been ordered to make expiation. It follows that the Ka‘b event must 
have taken place before their way was blocked by the Quraysh. This is why all 
26 hadiths whose isndds include Malik belong to hadith [4-3a.FiN]. The same 
applies to hadith [4-3a.FiT], whose matn is similar to that of the above-cited 
hadith [ 4-3a.FiN27]| except that it identifies the occasion of the Ka‘b event with 
“the time of al-Hudaybiya” (rather than with al-Hudaybiya itself), for it implies 
that it took place before the pilgrims arrived at al-Hudaybiya and had their way 
blocked by the Quraysh, i.e., while they were in the state of ihram. 

What about hadith [4-3a.FiH]? Was it inspired by an idea different from the 
one underlying hadiths [4-3a.FiN] and [4-3a.FiT]? To answer this question, let 
us examine the hadiths belonging to this hadith, which have in common the 
isnad Muhammad b. Abi ‘Umar (Mecca, d. 243/858)—Sufyan b. ‘Uyayna— 
Ayyub al-Sakhtiyani, Humayd b. Qays (Mecca, d. 130/747-8), ‘Abd Allah b. 
Abi Najih (Mecca, d. 130/747-8), and ‘Abd al-Karim b. Malik al-Jazari (Jurjan, 
Mecca, d. 170/786—7)—Mujahid—‘Abd al-Rahman b. Abi Layla. According to 
hadith [4-3a.FiH2], Ka‘b narrated: 


The Messenger of God passed by him at al-Hudaybiya before we entered 
Mecca, while he was in the state of ihram (qabla an yadkhula Makka wa- 
huwa muhrim). He [Ka‘b] was kindling fire under the cooking pot and 
vermin were creeping on his face. The Prophet asked him, “Are the ver- 
min bothering you?” He said, “Yes.” The Prophet said, “So shave your head. 
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And feed one farag [of food] to six needy people, fast for three days, or 
offer a sacrificial animal as a sacrifice.” 


The clause “before we entered Mecca, while he was in the state of ihram” sug- 
gests that al-Hudaybiya, or that area of al-Hudaybiya which the Muslims en- 
tered, was outside the sacred precinct (remember that Kufans and al-ShafiT 
held that al-Hudaybiya included both a sacred area and a profane area), for if 
al-Hudaybiya had been part of the sanctuary, Ka‘b could have been released 
from thram by sacrificing an offering. This is why Ka‘b, as a member of the 
general group of pilgrims, was not released. By assuming that this hadith is 
based on the classical doctrine, we can explain why the Prophet first told him 
to shave his head and then to make expiation. 


3.1.4 Hadith | 4-3a.QF | 

Hadith [4-3a.QF] can be divided into three groups, hadiths [4-3a.QFiA ], [4-3a. 
QFXN], and [4-3a.QFxH] (x =i, -). To start with hadith [4-3a.QF-N] (comprising 
three hadiths), it is represented by hadith [4-3a.QF-N3] (ésnad: Muhammad b. 
al-Muthanna [Basra, d. 252/866]—Ibn Abi ‘Adi [Basra, d. 194/809-10]|—‘Abd 
Allah b. ‘Awn [Basra, d. 151/767—8]—‘Abd al-Rahman b. Abi Layla), according 
to which Kab narrated: 


The verse, “Whoever among you is sick or has an ailment of the head 
must pay a ransom of fasting, alms, or sacrifice,’ was revealed concerning 
me. I went to him [ie., the Prophet] and he said, “Come near.’ So I went 
near. He said, “Come near.’ So I went near. Thereupon the Messenger of 
God asked, “Are the lice bothering you?” Ibn ‘Awn said, “I think he replied 
in the affirmative.’ He then told me to pay a ransom by fasting, giving 
alms, or sacrificing what could be obtained with ease (fa-amarant bi-fidya 
min siyam aw sadaqa aw nusk ma tayassara).”3 


The isnads of other hadiths belonging to hadith [4-3a.QF-N] subsequent 
to ‘Abd Allah b. ‘Awn are: Mu‘adh b. al-Muthanna b. Mu‘adh—Musaddad 
(d. 228/843)—Bishr b. al-Fad] (d. 186/802), in hadith [4-3a.QF-Ni]; Mu‘adh b. 
al-Muthanna—al-Muthanna b. Mu‘adh (d. 228/842-3), in hadith [ 4-3a.QF-N2]; 
Yazid b. Sinan (Basra, then Egypt, d. 264/878)—Sa‘ld b. Sufyan, in hadith [4-3a. 
QF-Nq4]; and Humayd b. Mas‘ada (d. 244/858—9)—Yazid b. Zuray‘ (d. 183/799), 
in hadith [4-3a.QF-N5]. They are all Basrans. 


72 Muslim, Sahih, 2:861, no. 83 (1201). 
73 Muslim, Sahih, 2:860, no. 81 (1201). 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


230 CHAPTER 4 


These hadiths are exceptional within hadith [4-3a], for they do not contain 
element i (the command of the Prophet to Ka‘b to shave his head). What is the 
idea underlying them? The citation of Q. 1:196 (d) (element Q) and the fact that 
the command of the Prophet (element F) is almost identical with this verse 
suggest that it is inspired by the classical doctrine, although it looks archaic, for 
it simply combines the report that the Prophet asked Ka’b if he was bothered 
by lice with Q. 2:196 (d). 

Hadith [4-3a.QFiA] (isnad: Sayf b. Sulayman—Mujahid—‘Abd al-Rahman 
b. Abi Layla—Ka’b), is the only hadith that mentions a place other than al- 
Hudaybiya as the location where the Ka‘b event took place. This hadith is re- 
corded only in the Maghazi of al-Wagidi (that is to say, it is not recorded in any 
hadith collection), who writes as follows: Ka‘b narrated that the event took 
place at al-Abwa’ when the Prophet and the Muslims were on the way to per- 
form the ‘umra in the year of al-Hudaybiya. The Prophet, who knew that Ka‘b 
was bothered by lice, told him to shave his head, whereupon Q. 2:196 (d) was 
revealed, and then “the Prophet told me to slaughter a sheep (adhbaha shat), 
fast for three days, or feed (ut‘ima) six needy people with two mudds for every 
two persons.””4 Al-Waqidi comments that Ka‘b is reported to have dedicated 
as a sacrificial offering a young cow that he had garlanded and marked with 
its own blood (ahda baqara qalladaha wa-ash‘araha fi damiha). He writes also 
that the Companion Najiya b. Jundab said, “A camel from among my offerings 
was injured when I was keeping watch at al-Abwa’. I went to the Messenger of 
God and informed him of that. He said, ‘Sacrifice it (inharha), smear its garland 
with its blood, and do not eat it and do not let anyone of your companions eat 
from it. But let people take it.””5 

What is the relationship between hadith [| 4-3a.QFiA] and what Ka‘b report- 
edly did? The term “dedicated” (ahda) suggests that it was intended to be sac- 
rificed as part of the necessary rituals performed to complete a pilgrimage. 
In this connection it is interesting to cite two descriptions. First, the Hanafi 
jurist al-Marghinani explains as follows regarding a cow which has been in- 
jured before reaching Mecca: “In the case that it is a voluntary offering, he is 
to slaughter it, color its garland with its blood, and put a blood mark on its 
hump. He and other well-off people are not to eat it ... The benefit of doing this 
is that people should know that it is an offering, so that the poor can eat of it 
and not the rich.” As a rule, a sacrificial offering is supposed to be offered at the 


74 Wagidi, Maghazi, 2:577-578; ibid., tr. Faizer, 284. 
75  Wagqidi, Maghazi, 2:578; ibid., tr. Faizer, 284. 
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sanctuary, but “giving it as alms has greater merit than leaving it as fodder for 
predators.””6 

Secondly, according to hadith [4-X15] (ésnad: Muhammad b. al-Muthanna 
and Muhammad b. Bashshar—Muhammad b. Ja‘far—Shu‘ba—Zubayd b. al- 
Harith al-Ayyami [d. 122/739-40]—al-Sha‘bi—al-Bar@ b. ‘Azib), the Prophet 
stated: 


The first act with which we begin our day [Vviz., the day of td al-adha] is to 
pray. Then we return and sacrifice (nanhuru) [the camels]. Whoever has 
done this in fact adheres to our Sunna. Whoever slaughters (dhabaha) 
them [in the ordinary way] is considered to provide meat for his family, 
and this is completely unrelated to sacrifice (laysa min al-nusk fi shay’).”” 


Leaving aside the meaning of the term “to slaughter” (dhabaha), we can infer 
that what Ka‘b did according to al-Waqidi was intended to substitute for the 
sacrifice to be offered at the sanctuary of Mecca rather than to serve as ex- 
piation for having shaved his head, i.e., having done what is prohibited for a 
muhrim to do. If this inference is correct, hadith [ 4-3a.QFiA] originally did not 
contain the mention of Q. 2:196 (d). Let us note, in this connection, that ac- 
cording to hadith [4-3a.QFiHi], which have the isnad Sayf—Mujahid—‘Abd 
al-Rahman b. Abi Layla—Ka’‘b b. ‘Ujra in common with hadith [4-3a.QFiA], 
the Prophet told Ka'b, “Fast for three days, or distribute as an alms (tasaddaq) 
one faragq [of food] to six people, or sacrifice what can be obtained with ease 
(unsuk bi-ma tayassara).’”® Hadith | 4-3a.QFiH2], which shares the same isnad, 
reads that the Prophet told Ka‘b, “Fast for three days, or distribute as an alms 
one faraq [of food] to six people or the sacrificial animal that can be obtained 
with ease (bi-nusk ma tayassara).””® This is to say, the terms used and the order 
in which the Prophet mention them coincide with those found in Q. 2:196 (d), 
while according to hadith [4-3a.QFiA] he told Ka‘b “to slaughter a sheep 
(adhbaha shat), fast for three days, or feed (ut‘ima) six needy people with two 
mudds for every person.” Among hadith [4-3a.QFi ...], this is the only hadith 
that mentions the three options in this order. This suggests that the men- 
tion of Q. 2:196 (d) was a later insertion and that the original version of this 
hadith consisted only of element F: namely, I surmise that Mujahid inserted 
the mention of Q. 2:196 (d), and Sayf b. Sulayman or some of the transmitters 


76 Marghinani, Hidaya, 1:88; ibid., tr. Imran Ahsan Khan Nyazee, 1:467. 
77. Muslim, Sahih, 3:1553, 7 (1961). 

78 ~~ Bukhari, Sahih, 3:10, no. 1815. 

79‘ Ibn Hanbal, Musnad, 14:78-79, no. 18046. 
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subsequent to him in hadiths [4-3a.QFiH1] and [4-3a.QFiH2] (i.e., Abu Nuuaym 
and Yahya b. Sa‘id al-Qattan, or their pupils. See Diagram 4.3a) reformulated 
the command of the Prophet in accord with Q. 2:196 (d). 

Based on the foregoing arguments, I surmise as follows: the original of 
hadith [4-3a.QFiA] contained only elements F and A, and was inspired by the 
ancient doctrine, that is, a muhrim who had an ailment of the head was ready 
to be released from ihram, as corroborated by the account by al-Waqidi (recall 
that I inferred that what Ka‘b did in this account was intended to substitute 
for the sacrifice to be offered at the sanctuary of Mecca rather than to serve as 
expiation for having shaved his head). However, Mujahid or Sayf b. Sulayman 
reformulated the original hadith in accord with the classical doctrine, whereby 
he added elements Q andi. This inference may look strained, but I will demon- 
strate that hadith [4-3b.QF-N] is inspired by the idea that a muhrim suffering 
from an ailment of the head is released from ihram by sacrificing an animal (or 
by fasting or feeding needy people if he is unable to do so). Element F in hadith 
[4-3a.QFiA], ie., the command of the Prophet to Ka‘b “to slaughter a sheep, 
fast for three days, or feed (ut‘ima) six needy people with two mudds for every 
person” appears to be inspired by the same idea. 

Hadith [4-3a.QFiHB] is interesting in that it tries to harmonize the fact that 
Muslim pilgrims including Ka‘b had arrived at al-Hudaybiya, which is sup- 
posed to be included in the sanctuary, with the command of the Prophet to 
Ka‘b to make expiation for having what is prohibited for a muhrim in accor- 
dance with the classical doctrine. According to hadith [4-3a.QFiHB8] (isnad: 
Ibn Rahawayh—Rawh b. ‘Ubada [Basra, d. 205/820-1]—Shibl b. ‘Abbad 
[Mecca, d. 148/765-6]—Ibn Abi Najih [Mecca, d. 130/747-8 ]|—Mujahid—...), 
Kab narrated: 


The Messenger of God saw lice falling on his face. He asked, “Are your 
lice bothering you?” He replied, “Yes.” So, [i] he ordered him to shave his 
head while he was at [H] al-Hudaybiya. At that time, [B] it was not clear 
whether they were released from ifram, and they were still wishing to 
enter Mecca, whereupon [Q] God revealed the verse of ransom. [F] So 
the Messenger of God ordered him to feed six needy people with one 
faraq of food, sacrifice a sheep, or fast for three days (yutima faraq™ 
bayna sitta aw yahdiya shat“ aw yasuma thalathat ayyam).8° 


80. Bukhari, Sahih, 3:10—n1, no. 1817. 
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The idea underlying these hadiths is easy to understand. As noted, to the 
Meccan authority ‘At@ is attributed the view that al-Hudaybiya formed part of 
the sacred precinct surrounding Mecca. Logically, it follows that by sacrificing 
an offering there the Muslim pilgrims, including Ka’‘b, could be released from 
the sacral state and so shave their heads without violating the sacred law. To 
explain why this was not the case in this hadith, let us cite the comment of Ibn 
Hajar al-‘Asqalani in his commentary on the Sahih of al-Bukhan. He quotes 
al-Muhallab (b. Abi Sufra, Basra, d. 82/701-2) and others as having asserted as 
follows: if a woman who knows when she ordinarily menstruates or a sick per- 
son who knows when he ordinarily has a fever breaks the fast in the daytime 
during Ramadan, and it subsequently becomes clear to her or him that she 
menstruates or he has a fever on the same day, she or he must fast another day. 
Likewise, what only God knew, that is, that Ka‘b was actually released from 
ihram at al-Hudaybiya, did not exempt him from the obligation to make expia- 
tion, for he shaved his head before he knew that he had been released.®! 


3.1.5 The Number of Variants 

Before concluding this section, let us examine the numbers of hadiths whose 
isnads include the pcls (partial common links). Graph 4.1 shows the numbers 
of hadiths whose isndads include one of nine pcls who appear in the isndds of 
more than nine hadiths belonging to hadith [4-3a]. For example, according to 
this graph, Ayyub al-Sakhtiyani (Basra, d. 131/748-9 or 125/742-3) appears in 
the isnads of eight hadiths belonging to hadith [4-3a.FiN], five hadiths belong- 
ing to hadith [4-3a.FiH], 13 hadiths belonging to hadith [4-3a.FiT], one hadith 
belonging to hadith | 4-3a.QiH], and three other hadiths. 

This graph suggests, on the one hand, that the hadiths that Ibn Abi Najih, 
Ayyub, Warq@ b. ‘Umar, Sayf b. Sulayman, and Sufyan al-Thawni related were 
reformulated by their subsequent transmitters. It suggests, on the other hand, 
that the transmitters from Malik imparted the hadiths received from him with- 
out changing their wording or at least their meaning, and that relatively a few 
of the transmitters from Ibn ‘Uyayna changed the hadiths received him. This 
may reflect a change in the way the hadith was understood. I will return to this 
point in the Synthesis (see pp. 544-551). 


3.2 Hadith [4-36] 
According to most of the hadiths belonging to hadith [4-3b], the Prophet asked 
Ka‘b if he had an animal. Table 4.2 shows two features characteristic of the 


81 Ibn Hajar al-‘Asqalani, Fath, 4:19. 
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GRAPH 4.1 Number of hadiths belonging to hadith [4-3a] transmitted by nine pcls 


hadiths belonging to this group, particularly in comparison with those be- 
longing to hadith [4-3a]. First, more than half of these hadiths do not contain 
element i, i.e., the Prophet's command to Kab that he shave his head. This sug- 
gests that they are inspired by the ancient doctrine, according to which Ka‘b 
was permitted to be released from éhram when he suffered from an ailment in 
his head. Secondly, only six out of 35 hadiths identify the location where the 
Ka‘b event took place as al-Hudaybiya. In particular, none of the 20 hadiths 
that contain element Q (i.e., citation of Q. 2:196 (d)) mentions al-Hudaybiya 
(only one hadith identifies it with “the time of al-Hudaybiya’). This is in sharp 
contrast to hadith [4-3a]. Table 4.1 shows that 53 hadiths out of 125 hadiths 
included in hadith [4-3a] identify the location as al-Hudaybiya. This sug- 
gests that the association of the Ka‘b event with the prevention of the ‘umra by 
the Meccans mentioned in Q. 2:196 (b)-(c) was a later interpretation, as noted 
repeatedly. 

Bearing these points in mind, I will examine these hadiths more closely. But 
in contrast to the previous sub-section, I classify them according to their isnad 
for the sake of convenience. Group (1) comprises 19 hadiths, Group (2) com- 
prises 15 hadiths, and the remaining hadith (hadith [4-3b.QF-N3]) stands alone 
(see Diagram 4.3b). 
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TABLE 4.2 Combination of elements in hadith [4-3b] 


iH/-H iT/-T iN/-N Total 
Q a a 0/9 o/9 
F 3/3 3/3 0/3 6/9 
QF - 1/o 7/3 8/3 
Total 3/3 4/3 7/15 14/21 
3.2.1 Group (1) 


This group comprises hadiths that have in common the isnad ‘Abd al-Rahman 
b. al-Asbahani—‘Abd Allah b. Ma‘qil—Ka‘b. They are subdivided into two 
groups (1a) and (1b) according to their matn. 

To start with group (1a), it comprises 1 hadiths lacking element i. They were 
all received by Shu‘ba from ‘Abd al-Rahman b. al-Asbahani and transmitted 
to Basrans: Muhammad b. Ja‘far (d. 194/809-10), Bahz b. Asad (d. 197/812-3 
or after 200/815-6), Abu Dawid al-Tayalisi (d. 203/818—9), ‘Affan b. Muslim 
(d. 220/835), Abu al-Walid al-Tayalisi (d. 227/842), Muhammad b. al-Walid b. 
‘Abd al-Majid b. Zayd al-Busri (d. 250/864—-5), Muhammad b. al-Muthanna 
(d. 252/866), Muhammad b. Bashshar (d. 252/866).82 They are represented 
by hadith [4-3b.QF-Ni] (isnad: Abu al-Walid al-Tayalist—Shu‘ba—‘Abd al- 
Rahman b. al-Asbahani [Kufa]—‘Abd Allah b. Ma‘qil al-Muzani [Kufa, Basra, 
d. 80/699-700]), according to which when ‘Abd Allah asked Ka‘b about 
Q. 2:196 (d) he narrated: 


This revelation was revealed concerning my case especially, but it is also 
for you in general. I was carried to the Messenger of God, while lice were 
falling on my face in great number. The Prophet said, “I never thought 
your ailment would reach the extent I now see. Can you afford a sheep 
(tajidu shat)?” I replied in the negative. He then said, “Fast for three days 
or feed six poor persons, each with half a sa‘ of food.’83 


82 Ibn Hanbal, Musnad, 14:74, no. 18027; Ibn Maja, Sunan, 2:1028-1029, no. 3079; Muslim, 
Sahih, 2:861-862, no. 85 (1201); Tayalisi, Musnad, 1:594, no. 1158; Tabari, Jami‘, 3:383; 
Bukhari, Sahih, 3:10, no. 1816; Ibn Hanbal, Musnad, 14:74, nos. 18028—29. 

83. Bukhari, Sahih, 3:10, no. 1816. 
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What is the rationale of this hadith? Why did the Prophet begin by asking if 
Ka‘b had a sheep, rather than by telling him to shave his head? In my view, this 
hadith originally was inspired by the ancient doctrine as expressed in hadith 
[4-1.KAM], which reads, “Whoever has broken a bone, fallen sick, or become 
lame is released from ihram.” As noted above, this hadith rules that such a 
pilgrim can be released from ihram. The same rule must apply to a pilgrim 
who suffers from an ailment of the head (recall again that Q. 2:196 (d) reads, 
“Whoever among you is sick or has an ailment of the head ...”). 

Although this hadith does not mention the procedure by which such a 
pilgrim is released, the question of the Prophet, “Can you afford a sheep?” in 
hadith | 4-3b.QF-N1| and similar statements contained in many hadiths belong- 
ing to hadith [4-3b] suggest that the Prophet told Kab to sacrifice an animal 
in order to be released from ihram so that he might shave his head without 
contravening the sacred law. In support of this inference, we can invoke the 
rules governing tamattu‘ (lit. “enjoyment,” but here a technical term meaning 
a combined pilgrimage, including both the ‘umra and the hajj performed con- 
secutively). The Hanafi jurist al-Marghinani writes: 


The description of this form is that the worshipper begins from the miqat 
during the months of the Aajj. He is to adopt the ihram of the ‘umra and 
then enter Mecca. He is to perform the circumambulation and the walk- 
ing and then shave his head or clip his hair. He is then released from the 
state of ihram for his ‘umra (wa-qad halla min ‘umratihi).84 


Two rules governing tamattu‘ attract our attention. First, a person performing 
tamattu‘ stays at Mecca in the state of Aill, that is, he is once released from 
ihram, as al-Marghinani writes, before entering again the state of ihram for 
hajj. Secondly, he must sacrifice an animal, and if he cannot afford an animal, 
he must fast for three days during the fajj and for seven days when he returns 
to his family.®> This rule is prescribed in Q. 2:96. Immediately after Q. 2:196 (d), 
the Qur’anic verse reads: 


When you are secure, then whosoever enjoys the Visitation until the 
Pilgrimage, let his offering be such as may be feasible ( fa-man tamatta‘a 
bi-’l-‘umra ila al-hajj, fa-ma istaysara min al-hady). Or if he finds none, 


84  Marghinani, Hidaya, 1:156; ibid., tr. Nyazee, 1:399—400; cf. Shirazi, Muhadhdhab, 1:201-202. 
85 Marghinani, Hidaya, 1:157; ibid., tr. Nyazee, 1:401. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


THE PREVENTION OF PILGRIMAGE AND THE KA‘B HADITH 237 


then a fast of three days in the Pilgrimage, and of seven when you return, 
that is ten completely.®6 


We cannot deny the similarity between the rules governing tamattu‘ and 
hadith [4-3b.QF-N1]. Thus, I infer that the rationale of this hadith is as follows: 
when Ka‘b suffered from lice to such an extent that he could not do without 


shaving his head, he was released from ihram, with the result that he was liable 


for the sacrifice of an animal that he could obtain with ease. But as he could 


not afford it, the Prophet told him either to fast or to feed needy people in place 


of the sacrifice. 


It is noteworthy that the Prophet began by asking him if he had an animal, 


that is to say, he seems to have regarded the sacrifice as the primary obligation 


that Ka‘b owed, whereas Q. 2:196 (d) refers to “fasting, alms, or sacrifice” in this 


order. Does this suggest that the revelation of Q. 2:196 was interpreted to have 


abrogated the rule underlying the command of the Prophet to Ka‘b? I think so 


for the following reason: Q. 2:196 (d) reads, “Whoever among you is sick or has 


an ailment of the head must pay a ransom of fasting, alms, or sacrifice.” This 


to say, a pilgrim who has shaved his head because of the ailment of the head 


must make expiation for having done what is prohibited to a muhrim, whereas 
the command of the Prophet in this hadith is inspired by the idea that he has 
been released from the state of iram, so he can shave his head lawfully. If 


this interpretation is correct, the first sentence of this hadith, “This revelation 


was revealed concerning my case especially, but it is also for you in general,” 


does not mean simply that this verse was revealed to give an instruction to 


Ka‘b. Rather, it declares that a rule different from the one applied hitherto to 


a pilgrim suffering from an ailment of the head, that is, the classical doctrine, 


was introduced by the revelation of Q. 2:196 (d). 


The same applies to hadith [4-3b.Q-N7] (isnad: Abu Dawid al-Tayalisi 


[Basra, d. 203/818—9]|—Shu‘ba—‘Abd al-Rahman b. al-Asbahani—‘Abd Allah 
b. Ma‘qil), according to which Kab narrated: 


86 


This revelation was revealed concerning me. I was carried to the 
Messenger of God, while the lice were falling on my face. The Prophet 
said, “I never thought that your trouble would reach the extent I now see. 
Sacrifice a sheep.” I replied, “No, I cannot afford it.” Then there was re- 
vealed “a ransom of fasting for three days or feeding six poor persons, 


Translated by Arberry. 
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each with half a sa‘ of food.” It was revealed concerning me, but it is for 
you in general.8” 


Hadiths belonging to Group (1b) have in common the isndad ‘Abd al-Rahman 
b. al-Asbahani—‘Abd Allah b. Ma‘gil—Ka‘b with those belonging to group 
(1a), but in contrast to the latter, they contain element i, that is, the Prophet 
told Ka‘b to shave his head or have his head shaved, except hadith [4-3b.F-N1]. 
They are represented by hadith [4-3b.QFiN1] (isndd: Muslim—Ibn Abi Shayba 
[Kufa, d. 235/849]—‘Abd Allah b. Numayr [Kufa, d. 199/814—5 |—Zakariyya’ b. 
Abi Za@ida [Kufa, d. 147/764-5|—‘Abd al-Rahman—...), according to which 
‘Abd Allah b. Ma‘qil narrated: 


He [Ka‘b] went out with the Messenger of God in the state of ihram, while 
his head and beard were infested with lice. This reached the Messenger 
of God. He sent for him and called a barber, who shaved his head. The 
Prophet asked, “Do you have any sacrificial offering with you (hal ‘indaka 
nusk)?” Ka‘b replied, “I cannot afford one,” whereupon the Prophet told 
him to observe a fast for three days or feed six needy persons, one sda‘ for 
every two needy persons. God revealed with regard to him in particular 
(fa-anzala Allah ‘azza wa-jalla fthi khassat®"), “So whosoever among you 
is sick and has an ailment of the head ...” Then it came to apply generally 
to the Muslims (thumma kanat li-l-muslimin @mmat®").88 


Hadiths [4-3b.QFiN3] (isnad: Tamim b. al-Muntasir [Wasit, d. 245/859-60]— 
Ishaq al-Azraq [Wasit, d. 195/810-1]—Sharik b. ‘Abd Allah [Kufa, d. 177/794]— 
‘Abd al-Rahman—‘Abd Allah—Ka‘b) and [4-3b.QFiN4] (isnad: Husayn b. 
Muhammad [b. Bahram al-Marwazi, Baghdad, d. 213/828—9]—-Sulayman b. 
Qarm [Kufa]—‘Abd al-Rahman—‘Abd Allah—Ka'b), in whose isnadds Kufan 
traditionists predominate, also state that the Prophet called for a barber, had 
him shave Ka‘b’s head, and subsequently asked Ka’b if he had a sacrificial ani- 
mal.8° These hadiths are inspired by the classical doctrine, that is to say, the 
Prophet had Ka‘b’s head shaved while he was in the state of ihram, and there- 
fore the Prophet ordered Ka‘b to pay a ransom for having done what is prohib- 
ited for a muhrim to do. It is interesting to note that the first sentence contains 
the clause “in the state of ihram.’ In conjunction with the hadith [4-X1] cited 
above, which reads, “The Messenger of God sacrificed his offering on the day 


87 Tayalisi, Musnad, 1:594, no. 1158; cf. Bukhari, Sahih, 3:10, no. 1816. 
88 Muslim, Sahih, 2:859, 86 (1201). 
89  Tabari, Jami‘, 3:384; Ibn Hanbal, Musnad, 14:76-77, no. 18038. 
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of al-Hudaybiya in the sanctuary,” and which circulated in Kufa, as noted, the 
implication of this clause is that the Ka‘b event took place before the pilgrims 
arrived at al-Hudaybiya. This appears to be why these hadiths do not mention 
the location of this event (element N). 

Exceptionally, hadith [4-3b.F-Ni] (isnad: Ibn Abi Shayba—‘Abd Allah b. 
Numayr—Zakariyya b. Abi Za@ida—‘Abd al-Rahman b. al-Asbahani—‘Abd 
Allah b. Ma‘qil—Ka‘b) appears to be inspired by the ancient doctrine. It reads 
that Ka’‘b narrated: 


The Messenger of God spoke to me when I was bothered by lice in my 
head. He said, “Slaughter a sheep as a sacrifice, fast for three days, or feed 
six needy people, one sa‘ of dates for every two persons.’%° 


It is interesting to note that hadiths [4-3b.F-Ni] and [4-3b.QFiNi] have in 
common the isnad beginning with Ka‘b up to Ibn Abi Shayba (b. 159/775-6; 
d. 235/849). It is not clear who reformulated the matn, Ibn Abi Shayba or 
Muslim, but there is little doubt that hadith [4-3b.F-N1] represents the ancient 
doctrine, while hadiths [4-3b.QFiN1|—[4-3b.QFiN6] reflect the classical doc- 
trine adopted by the Hanafis. How or why did they change their position? An 
answer to this question is suggested by hadith [4-3b.QFiT | (ésnad: Muhammad 
b. Ubayd—Asad b. ‘Amr | Kufa, d. 188/804—5 ]—al-Ash‘ath [b. Sawwar al-Kindi 
al-Kufi, Kufa, d. 136/753-4|—al-Sha‘bi—Kab), which may represent the pas- 
sage from the original matn to the one inspired by the classical doctrine. 
According to this hadith, Ka‘b said, “In the time of al-Hudaybiya’” (zamana al- 
Hudaybiya) he was bothered by lice on his head. Then he said: 


The Messenger of God saw me and said, “Shave” (ihliq). I did so. Then he 
asked me, “Do you have an offering (hady)?” I replied, “I cannot afford 
one.” He said, “Such an offering as can be obtained with ease [is enough]” 
(ma istaysara min al-hady). | said, “I cannot afford it.” Then he said, “Then 
fast for three days, or feed three sa’ of dates to six needy people, for every 
one of them half a sa.” Then this verse was revealed concerning me: 
“Whoever among you is sick or has an ailment of the head must pay a 
ransom of fasting, alms, or sacrifice....”9! 


This is the only hadith belonging to hadith | 4-3b] that uses the term “offering” 
(hady) to refer to the animal to be sacrificed, as well as the phrase “md istaysara 


go Ibn Abi Shayba, Musannaf, 8:290-291, no. 13950. 
g1 — Tabari, Jami‘, 3:382-383. 
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min al-hady,’ which are reminiscent of Q. 2:96 (b). What does this mean? 
I infer as follows: in this hadith the Prophet did not intend “an offering” to be 
an expiation for Ka‘b’s having shaven his head, but a requisite for a pilgrim suf- 
fering from the ailment of the head to be released from ihram, as is the case 
with pilgrims detained by an enemy. In other words, fasting or feeding the poor 
is an alternative for the offering of a sacrificial animal. We have come across 
this idea in the account by al-Waqidi of the event involving Ka‘b when Muslims 
were at al-Abwa’ during the time of al-Hudaybiya. It follows that the text from 
the beginning of the account up to “half a sa” are inspired by the ancient doc- 
trine that a pilgrim can be released from ihram on account of an illness or an 
ailment of the head, whereas the last sentence is based on the classical doc- 
trine that a pilgrim who takes medical treatment or shaves his head continues 
to be in the state of ihram. This is to say, this hadith represents the transitional 
stage from the ancient doctrine to the classical doctrine. 


3.2.2 Group (2) 

Group (2) comprises hadiths containing various combinations of elements. 
They have in common the isnad Dawud b. Abi Hind (Basra, d. 139/756—7)— 
al-Sha‘bi (Kufa, d. between 103/721-2 and 110/728-9)—Ka’b. They are subdi- 
vided into two groups (2a) and (2b) according to their matn. 

Group (2a) comprises eight hadiths that do not contain element i (hadiths 
[4-3b.F-N], [4-3b.F-H], and [4-3b.F-T]). According to hadiths [4-3b.F-H2] and 
[4-3b.F-H3] (isnadd: Muhammad b. ‘Abd al-Malik b. Abi al-Shawarib [Basra, 
d. 243/857—-8] and Humayd b. Mas‘ada | Basra, d. 244/858-—9 |—Yazid b. Zuray‘— 
Dawud—al-Sha‘bi), Ka‘b narrated: 


The Messenger of God passed by him [viz, Ka‘b] in al-Hudaybiya. He 
asked, “Do you have any blood with you (a-ma‘aka dam)?” He replied, 
“No.” So he said, “Then if you wish, fast for three days, or if you wish, feed 
three sa’s of dates to six needy people, for every one of them half a sa‘” 
(fa-in shi'ta fa-sum thalathat ayyam, wa-in shi'ta fa-tasaddag bi-thalathat 
aswu‘min tamr ‘ala sittat masakin ‘ala kull miskin nisf sa‘).9? 


Hadith [4-3b.F-N] comprises two hadiths that have in common the isnad Yazid 
b. Hartin (Wasit, d. 206/822)—Dawiud b. Abi Hind—al-Sha‘bi—Ka'b. Hadith 
[4-3b.F-N2] reads as follows: when the Prophet saw Ka‘b bothered by lice, he 
said to Ka‘b, “This is an ailment. Do you have a sacrificial offering (nusk)?” Ka‘b 
replied negatively, whereupon the Prophet said, “Go and clip your hair (/fa- 
ntaliq awjizhu). If you wish, fast for three days, or if you wish, feed three sa‘s of 


92 ~—- Tabari, Jami‘, 3:381-382. 
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dates to six needy people, for every two of them, one s@’.’%? This hadith implies 
that if Ka‘b had had a sheep he would have had to sacrifice it before shav- 
ing his head. This is reminiscent of the aforementioned opinion attributed to 
Ibn ‘Abbas by Mujahid and ‘Ata’ b. Abi Rabah regarding the case of a person 
who cannot perform pilgrimage on account of an illness, that is, if he does not 
have an offering, he is released on the spot; if he has an offering, he is not re- 
leased until it reaches its destination (athar [4-X12]. See pp. 217, 242).°* Hadith 
[4-3b.F-N3] has a similar matn, except that the passage that the Prophet told 
Kab to shave his head is lacking.°° These hadiths are inspired by the ancient 
doctrine, that is, a muhrim suffering from an ailment of the head can be re- 
leased from the ihram. 

Group (2b) comprises six hadiths that contain element i (hadiths | 4-3b.FiH] 
and [4-3b.FiT]). They are based on the classical doctrine. According to hadith 
[4-3b.FiT1] (isnad: ‘Ali b. ‘Abd al-‘Aziz—Mu‘alla b. Asad [Basra, d. 218/833]— 
Wuhayb [b. Khalid, Basra, d. 165/781-2]—Dawtid—al-Sha‘bi—Ka‘b), Ka‘b 
narrated: 


The Prophet passed by me in the year of al-Hudaybiya (‘am al-Hudaybiya). 
A great number of lice was on my hair from the bottom to the top. The 
Prophet said, “This is an ailment.” I replied. “Yes, O Messenger of God.’ He 
said, “Then shave your head, and slaughter (idhbah), or fast for three days, 
or give as alms three sa‘s of dates to six needy people.’ 


Comparing the isnads of hadiths [4-3b.FiH] and [4-3b.FiT] with those 
of [4-3b.F-N], [4-3b.F-H], and [4-3b.F-T], we can infer that Dawid b. Abi 
Hind rewrote the matn that he received from al-Sha‘bi. We have seen that 
Basrans changed their doctrine. The Basran traditionist Ayyub al-Sakhtiyani 
(d. 131/748-9) transmitted athar [4-2.2], which reads that a Basran narrated: 
he set out for Mecca for ‘umra, but he broke his thigh on the way. He sent for 
Mecca (to consult regarding this matter), but none of the authorities including 
Ibn ‘Abbas and Ibn ‘Umar, thought that he was released from ihram. It was not 
until he performed the ‘umra after he recovered seven months later that he 
was released.%” It is plausible that Dawtd, a contemporary of Ayyub, rewrote 
the matn he received in accordance with this doctrine. 


93 ~—- Tabarani, Kabir, 19:117, no. 243. 

94 Mujahid, Tafsir, 226; Tabari, Jami‘, 3:345; Jassas, Ahkam, 1:346-347. 

95 ~~ Daraqutni, Sunan, 2:299, no. 283. 

96 ~—- Tabarani, Kabir, 19:117-18, no. 245. 

97. Malik, Muwatta’, recension of Yahya, 301, no. 107; ibid., recension of al-Hadathani, 428, 
no. 567; Shafi, Umm, 2164. 
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3.2.3 Hadith | 4-3b.QF-N3]| 

Hadith [4-3b.QF-N3](isnad: al-Muthanna [b. Mu‘adh al-‘Anbari, Basra, 
d. 228/842-3 |—Suwayd b. Nasr [Marw, d. 240/854—5 |—Ibn al-Mubarak [Marw, 
d. 181/797—8 ]|—Ya‘qub—‘At@’) is the only hadith narrated by “Ata’.” According 
to this hadith, “Ya‘qub” narrated: 


Iasked ‘At@ about [the verse], “Whoever among you is sick or has an ail- 
ment of the head must pay a ransom of fasting, alms, or sacrifice.” He re- 
sponded, “Ka‘b b. ‘Ujra passed by the Prophet. There were nits and many 
lice on his head. The Prophet asked him, “Do you have a sheep?” Ka‘b 
replied, “I have none.” The Prophet told him, “If you wish, feed six needy 
people, or if you wish, fast for three days. Then shave your head.”98 


This “Ya‘qub” seems to be the Medinan traditionist Ya‘qub b. Muhammad b. 
Tahla al-Madani (d. 162/778-9), from whom Ibn al-Mubarak heard, although 
he is not reported to have heard from ‘Ata’ b. Abi Rabah (d. 114/732-3).°? In 
addition, we have seen that according to athar [4-X12], ‘Ata b. Abi Rabah at- 
tributed to Ibn ‘Abbas the view that a sick muhrim who does not have a sac- 
rificial animal is released from ihram on the spot. If we recall that Q. 2:196 (d) 
indicates that a sick person and a person who has an ailment of the head are 
subject to the same rule, it is sound to infer that this “Ata” is At@ b. Abi Rabah. 
This hadith is based on the ancient doctrine, for the Prophet began by asking 
Kab if he had a sheep. 


3.3 Hadith [4-3c] 

Hadiths belonging to hadith [4-3c] have in common the isnad Khalid al- 
Hadhdha’ (Basra, d. 141-2/758—60)—Abt Qilaba (Basra, d. 104/722-3)—‘Abd 
al-Rahman b. Abi Layla—Ka'‘b, which indicates that they were in circulation in 
Basra. It can be divided into three groups: hadith [ 4-3c.QiN] (comprising a sin- 
gle hadith), hadith | 4-3c.F-N] (comprising four hadiths), and hadith [4-3c.FiT | 
(comprising seven hadiths). The intent of each hadith is the same as hadiths 
belonging to hadiths [4-3a] and [4-3b] that have the same elements. It appears 
that they were originally based on the ancient Basran doctrine, as represented 
by hadith [4-3c.F-N], but some of them were reformulated as hadith | 4-3c.FiT] 
in accord with the classical doctrine. 


98 — Tabari, Jami‘, 3:380-381. 
99 Ibn Hajar al-‘Asqalani, Tahdhib, 6:2.49, no. 9030; Ibn Hibban, Thiqat, 7:643-644. 
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4 Synthesis 


In Section 3, I have analyzed individual hadiths. I will synthesize these analyses 
to reconstruct their formation and development. 

These hadiths have a double origin. One of the origins is the Ka‘b event, 
ie., a report to the effect that the Prophet told Kab b. ‘Ujra, who was suffer- 
ing from lice while performing the ‘umra, to slaughter a sheep, fast for three 
days, or feed six needy people (element F). The other origin is the interpreta- 
tion that Q. 2:196 (d) was revealed concerning Ka‘b (element Q). Subsequently, 
traditionists reformulated the original mains in such a manner as to express 
a particular legal ruling concerning a person who has an ailment in his head, 
to identify the place and occasion of the Ka‘b event, or to harmonize or com- 
bine elements F and Q. But the doctrinal change is the primary factor that 
caused the reformulation of hadith. The ancient doctrine rules that a muhrim 
suffering from an ailment of the head is ready to be released from ihram, of- 
fering a sacrificial animal being the primary ritual for the release to occur, so 
that he can lawfully shave his head. This is represented by the question of the 
Prophet to Ka‘b contained in many hadiths belonging to hadith [4-3b], “Do 
you have a sheep?” or similar utterances. In contrast, the classical doctrine is 
inspired by the idea that a muhrim who shaves his head on account of an ail- 
ment in his head continues to be in the state of ihram, while he is required to 
make expiation, as prescribed in Q. 2:196 (d). This is why most hadiths based 
on the classical doctrine include element i, i.e., the command of the Prophet 
to Ka‘b to shave his head, which precedes his command to make expiation 
(element F). 

This is how many variants of hadith ([4-3x.QiH], [4-3x.Q-N], ..., and [4-3x. 
QF-N]. x =a, b, c) were formed. Table 4.3 shows the numbers of each type (note 
that in this table elements U and D, which are classified as independent ele- 
ments in Table 4.3, are assimilated to element N). 


TABLE 4.3 Combination of elements in hadith [4-3] 


iH(B)/-H iT/-T iA/-A iN/-N Total 
Q 11/2 o/o o/o 1/9 12/11 
F 22/3 29/3 o/o 43/7 94/13 
QF 18/3 1/o 1/o 11/8 31/11 
Total 51/8 30/3 1/0 55/24 137/35 
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7O 7I-9gO Qi-llO0 11-30 131-50) «151-70 :171-90 191-210: 211-30.) 231-50 251-70 271-90 291-320 


—B—h(3)n ----- E(3)n 
GRAPH 4.2 Change over time in the number (/(3),) of hadiths belonging to hadith [4-3] 
compared to the standard pattern (E(3)n) 


This table shows that traditionists preferred particular combinations of ele- 
ments. The most conspicuous example of this is the fact that nearly 80% of 
these hadiths read that the Prophet told Ka‘b to shave his head and to make 
expiation, a development based on the classical doctrine that a pilgrim who 
shaves his head remains in the state of ihram but is required to make expia- 
tion. Judging from the isnads of hadith [4-3a], Mujahid was the first, or at least 
among the first, to have reformulated the original hadith in line with the clas- 
sical doctrine. Later, some of transmitters of hadiths [4-3b] and [4-3c], which 
originally were inspired by the ancient doctrine, reformulated the matn they 
received in line with the classical doctrine. 

Finally, let us examine the change over time in the number of hadiths. 
Graph 4.2 indicates that the change over time in the number (/,,) of hadiths 
belonging to hadiths [4-3] (h(3)n) presents a pattern that coincides with the 
standard pattern (E(,),) to a certain degree. 

Graph 4.3 represents the change over time in hy in hadith [4-3.i] (A(3,i)n); 
that is, the group of hadiths that contain element i, being inspired by the classi- 
cal doctrine, and in h, in hadith [4-3.-] (h(3.-\n), that is, the group of hadiths that 
do not contain element i, being in principle inspired by the ancient doctrine. 
It indicates that the number of transmitters of the former hadith exceeds that 
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70 71-gO gi-lO 1-30 131-50 151-70 171-90 191-210 211-30 231-50 251-70 271-90 291-320 


—B-h(s.i)jn —®—h(3--)n 
GRAPH 4.3 Change over time in the number (A(,,)),) of hadiths belonging to hadith [4-3.i] and 
that (A(3-\n) of hadiths belonging to hadith [4-3.-] 
of the latter hadith by far from the period 151-70 onward. This indicates that 
the classical doctrine became the majority view in the first half of the second 
century. 

Then let us examine the change over time in h, of hadiths [4-3.iN], [4-3.iH], 
and [4-3.iT] (A(3.inyw A(3,ik)n » 2(3.iT)n » Tespectively). Graph 4.4 indicates that 
h(3,iN)n (i-€ Ry of hadith that does not specify the site where the Ka‘b event 
took place) is the largest during almost the entire periods, but that traditionists 
were divided over the question of where the Ka‘b event took place. 

However, we cannot take this graph at face value, since it is the rule rather 
than the exception that some of transmitters who are reported to have passed 
on more than one variants (e.g., hadith | 4-iN] and hadith [ 4-iH]) actually passed 
on one variant (e.g., hadith [4-iN]), which some of his subsequent transmitters 
reformulated as another variant. In the previous two subsections I have recon- 
structed the process of reformulation. In what follows, I would like to propose 
a statistical method to detect when the reformulation of the matn ceased. For 
this purpose, let us start with comparing /,, in hadith | 4-3.i] (that is, if a trans- 
mitter appears in the isnad of hadith [4-3.iN] and the isnad of hadith | 4-3.iH], 
he is counted once. Let it be labelled /;3..),) with the total of A, in hadith 
[4-3.iN], Ay in hadith | 4-3.iH], and h, in hadith [4-3.iT] (let it be labelled hy; .),). 
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51-79 71-90) so gi-1l0-s«MI-3O_—s:131-50_—-:151-70_—-:171-9O_ 191-210 211-30. 231-50 251-70 271-90 291-320 


=-@--h(3.iN)n  —-=t—h(3.iH)n — h(3.iT)n 
GRAPH 4.4 Change over time in the number of hadiths belonging to hadiths [4-3.iN], [4-3.iH], 
and [4-3.iT] (A(3.in)yw 4(3.iH)n and A(3,ir)n, respectively) 


Graph 4.5 indicates that / (3.5), is always greater than /3.,)n, since there are 
one or more transmitters who are reported to have transmitted more than 
one variant in every period, such as ‘Ali b. Hajar (d. 244/858), who appears in 
the isnads of hadiths [ 4-3a.FiN3], [4-3a.FiT8], and [4-3a.QiH5], and Musaddad 
(d. 228/843), who appears in the isnads of hadiths [4-3a.FiN39], [4-3a.FiTu], 
and [4-3b.FiT2], among others. Graph 4.6 represents the change over time in 
the ratio of A(3.5)n to A(3.c)w i-€., A(3,s)n/2(3,c)n- This graph indicates that it is a little 
more than 1 during the period 171-270.!° I wrote above that Graph 4.1 indicates 
that the transmitters from Malik (d. 179/795) transmitted the hadiths received 
from him without changing their wording or at least their meaning. Graph 4.6 
coincides with this observation.! I will return to this point in Chapter 9. 


100 h(3.s)n/h(3.c)nis 1.29 (9/7) for the period 111-30, but this is because the number of transmit- 
ters is small. 

101 In this respect, the period 271-90 is exceptional, with ‘Abd Allah b. Muhammad b. Sa‘id b. 
Abi Maryam, ‘Ali b. ‘Abd al-‘Aziz, Mu‘adh b. al-Muthanna, ‘Abd Allah b. Ahmad b. Hanbal, 
who transmitted more than one variant. In my view, this is because their pupils did not se- 
lect among variants received from them. To take the example of al-Tabarani, the compiler 
of al-Mujam al-kabir, al-Mujam al-awsat, and al-Mujam al-saghir and a pupil of these 
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51-79 «71-90» QI-110_-s-11-30_s- 131-50 -:151-70 171-90 191 


210 211-30 231-50 251-70 271-90 291-320 


—B—h(3.c)n —@®—h(3.s)n 
GRAPH 4.5 Change over time in /(3.¢), and hy s\n 


71-90 gi-ll0 «=sm-30_—s:191-50_—s:151-70_—=s 171-90 


191-210 


211-30 =. 231-50. 251-70 271-90 291-320 


—O h(3.s)n/h(g.c)n 


GRAPH 4.6 Change over time in A(3.5)n/A(3.c)n 
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5 Elements of Matn 


Hadith [4-1]: A = “has become lame’ (‘arija). K = “has broken a bone” (kusira). 
M = “has fallen sick” (marida). 

Hadiths [4-3]: A = al-Abwa@. B = It was not clear whether they were released 
from éhram, and they still wished to enter Mecca. D = Dht al-Qa‘da. F = The 
command of the Prophet to make expiation. H = al-Hudaybiya. i= The com- 
mand of the Prophet to Kab to shave his head. Q = revelation or citation of 
Q. 2:196 (d). N = no mention of the place or the occasion of an event. T = in 
the time of al-Hudaybiya (zamana al-Hudaybiya). U = ‘umra. 


6 Reference of Hadiths 


[4-1.KA1] [4-1.KA2] Bayhaqi, Sunan, 5:220; [4-1.KA3] Tahawi, Ma‘ani, 2:249; 
idem, Tafsir, 2:249, no. 1677; | 4-1.KA4] Tahawi, Ma‘ani, 2:249; idem, Tafsir, 2:249, 
no. 1678; [4-1.KA5] Nasa’, Sunan, 2:380, no. 3843; [4-1.KA6] Tabari, Jami‘ 3:376; 
[4-1.KA7] Tabari, Jamis 3:375; [4-1.KA8] [4-1.KAg] Ibn Maja, Sunan, 2:1028, 
no. 3077; [4-1.KA10] Abu Dawud, Sunan, 2:173, no. 1862; [4-1.KAu] [4-1.KA12] 
Nasal, Sunan, 2:381, no. 3844; [4-1.KA13] Hakim, Mustadrak, 1:645, no. 1777; 
[4-1.KA14] Tahawi, Ma ‘ani, 2:249; [4-1.KA15] Bayhaqi, Sunan, 5:220; | 4-1. KAM] 
Ibn Maja, Sunan, 21028, no. 3078; [4-1.KAM2] Aba Dawid, Sunan, 2:173, 
no. 1863; [4-2.1] Tabari, Jami‘ 3:373-374; [4-2.2] Malik, Muwatta’, recension of 
Yahya b. Yahya, 301, no. 107; [4-2.3] Malik, Muwatta’, recension of Suwayd al- 
Hadathani, 428, no. 567; [4-2.4] Malik, Muwatta’, recension of Abu Mus‘ab al- 
Zuhni, 1:457, no. 1164; [4-2.5] Tabari, Jami‘, 3:374; [4-2.6] Shafi, Umm, 2:164; 
[4-2.7] Bayhaqi, Sunan, 5:219; [4-2.8] Bayhagqi, Sunan, 5:219-220; [4-3a.FiD] 
Tabarani, Awsat, 2:225, no. 1812; [4-3a.FiHi] Tabarani, Kabir, 19:14, no. 236; 
[4-3a.FiH2] Muslim, Sahih, 2:861, no. 83 (1201); [4-3a.FiH3] Tirmidhi, Sunan, 
1:279, no. 953; [4-3a.FiH4]| Ibn Hibban, Sahih, 9:291-292, no. 3980; [ 4-3a.FiH5] 
Muslim, Sahih, 2:861, no. 83 (1201); [4-3a.FiH6] Tirmidhi, Sunan, 1:279, no. 953; 
[4-3a.FiH7] [4-3a.FiH8] Tabarani, Kabir, 19:14, no. 236; [4-3a.FiH9] Muslim, 
Sahih, 2:861, no. 83 (1201); [4-3a.FiHio] Tirmidhi, Swnan, 1:279, no. 953; [4-3a. 
FiHu] Tabarani, Kabir, 19:115, no. 239; [4-3a.FiH12] Tabarani, Kabir, 19:15-116, 
no. 240; [4-3a.FiH13] [4-3a.FiH14] Tabarani, Kabir, 19:1, no. 227; [4-3a.FiH15] 
Tabarani, Kabir, 19:14, no. 236; [4-3a.FiH16] Muslim, Sahih, 2:861, no. 83 (1201); 
[4-3a.FiH17] Tirmidhi, Sunan, 1:279, no. 953; [4-3a.FiH18] Ibn Hibban, Sahih, 


transmitters, he records more than one variant that he received from every one of them. 
Al-Tabarani seems to have recorded all the variants received from them. 
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9:292, no. 3981; [4-3a.FiHig] Tabarani, Kabir, 19:10, no. 224; [4-3a.FiN1] 
[4-3a.FiN2] Tahawi, Tafsir, 2:262, no. 1704; [4-3a.FiN3] Tirmidhi, Sunan, 5:213, 
no. 2974; [4-3a.FiN4] Ibn Hanbal, Musnad, 14:73, no. 18025; [4-3a-FiN5] [4-3a-FiN6] 
Tabarani, Kabir, 19:115, no. 237; [4-3a.FiN7] Tabani, Jam/é‘, 3:384; [4-3a.FiN8] ‘Abd 
al-Razzaq al-San‘ani, Tafsir, 1:75; [4-3a.FiNg] Ibn Hanbal, Musnad, 14:79, 
no. 18049; [4-3a.FiN10] Tabarani, Awsat, 7:90—91, no. 6945; [4-3a.FiNu] Tabarani, 
Kabir, 19:109-10, no. 221; [4-3a.FiN12] Taban, Jami‘, 3:388; [4-3a.FiN13|- 
[4-3a.FiNi6] Tabarani, Kabir, 19:109-0, no. 221; [4-3a.FiN17] Ibn al-Jarud, 
Musnad, 2:80-81, no. 450; [4-3a.FiN18] Ibn Hanbal, Musnad, 14:73, no. 18024; 
[4-3a.FiNig| [4-3a.FiN20] Nasa’, Sunan, 2:377-378, no. 3834; [4-3a.FiN21] 
Tabarani, Kabir, 19:109, no. 220; [4-3a.FiN22] Tabani, Jami, 3:388; [4-3a.FiN23|- 
[4-3a.FiN26] Tabarani, Kabir, 19:109, no. 220; [4-3a.FiN27] Malik, Muwatta’, re- 
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Sahth, 2:860, no. 80 (1201); [4-3a.FiT5 |-[4-3a.FiT7]| Tabarani, Kabir, 19:13, no. 232; 
[4-3a.FiT8] Muslim, Sahih, 2:859—860, no. 80 (1201); [4-3a.FiT9] Tabarani, Kabir, 
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Diagrams 


[er] yupoyy ty WVaDVIG 


sy TPPeMeIN|A-[e “q peuuTeY NW > pnmeg nay [zWwyx] 


Xtue,ueg-[e A‘N'Giqeys ‘q ewes > efew uqi [Wy] 

Wiuy, bezzey-[e pqy, 3gqTequeyy uq] > pewtyy -q yeity Pav, 

“q fefleyy > rey,e[-q peurtyy > N"wnyeyy-e > theydeg-ye [Styy] 

Wyeu 4 Xa eure 
YPIIV PAV, 
; weA‘q yey aweyyes q ayes Boe 

Weary, Iqv ‘q eAqeX eAIMe, NY q eAteR > emededre [Pv] 
wnuery-ye -q eArme,nyy > eAIme,nyy “q uRMIeW > > wDyeAe [Etyy] 
wap] > g’euueYyN-[e Uq] + Lesen-ye [zryy] 
ples “q eAqex > gynsny “q qhe,nys > Lesen-[e [tryy] 
wap] > q:peppesnw > pnaeq nay [oryy] 
apes ‘q ekqex > yreqheys iqy uqy > elew uqy [6yy] 

queun, wap] > yeqxeys iqy uqy > ele ua [svx] 
iqy °q feller eA In, war > qub,ex > ueges-ye [vx] 


[yeAtme, ny ‘q] uemieyy > [Sgq*pwruryesqy ‘q] qnb,ex > ueqej-je [gy] 

aqiqey “q uedyng > g-epe,sey ‘q pAeurnyzy > Lesen-je [Syy] 

qeuueyiny-[e “q YeITV pqy, ‘q pewweyny > g-eudeznyy uq; > imeygej-je [byy] 
qunsy, nqy > Tabozrey “q wryerqy > meqej-ye [Evy] 

a'[pues -q] wuem-e pqy, > qwuy, > ay, ‘q weysiy > > tbeydeg-e [zyy] 
aepeqn, ‘q qmey > g'[Leuwsy] -q peumueyny > > theyxeg-je [ryy] 
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[2] Yahya b. Yahya.Q [7] [8] al-Bayhaqi 
[3] Suwayd al-Hadathani.Had Poise 
[4] Abt Mus‘ab al-Zuhri.M a 
[5] al-Tabari < Yiinus b. ‘Abd He . 
al-A1a.E « Ibn Wahb.E Aba ‘Amr Se 
[6] al-Shafii b. Najid.N ‘Abd Allah b. Ja‘far 
/ b. Darastwayh.Bg 
eoveh Muhammad 
[a] al-Tabari b. Ibrahim. 2 : 
Bushani Ya‘qub b. Sufyan.B 


; 


Ya‘qib b. Ib- Yahya b. Yahya Abi al-Nu‘man.B 
rahim.M.Bg b. Bukayr.N i 
Ibn ‘Ulayya.B pena’ 
n ‘Ulayya. 
Malik b. Zayd.B 
Ya‘qib b. 
Khalid.M 


Ayyub al-Sakhtiyani.B 


Abiial-A‘la b. 


a Basran 
al-Shikhkhir.B 


Ibn ‘Abbas and 
Ibn ‘Umar 


DIAGRAM 4.2 Hadith [4-2] 
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[FiTi5] Muhammad b. Bakr.B 
[FiT16] Yazid b. Zuray’.B 


CHAPTER 4 


<via Warqga’> 

{FiT17] Aba Dawid al-Tayalisi.B 

{FiT18] al-Tahawi « Yazid b. Sinan « Idem 
{Q-Hi] al-Tabari < Ya‘qib b. Ibrahim.M.Bg 
[QiH3] Ibn Hanbal 

(QiH4] al-Tabarani « «+ Idem 


[QF-Ni]-[QF-Ns] Saftd b. ABI [QiHs] al-Tirmidhi « ‘Ali b. Hajar.Bg 
See Diagram 4.3a.1 ‘Aruba.B hing Maghire> vats 
; {QiH6] al-Tirmidhi « Idem 
[QiH7] al-Tabari « Ya‘qib b. Ibrahim 
[FiHi]-[FiH4], [FiNi]- ; 
[FiNg], [FiT:]-[Fitug], [QiH2] al-Tabarani < [Q-H2] Ibn 
al-Husayn b. Ishag.W Humayd.B 


[QFiN1]—[QFiN3], [QiH1] 


See Diagram 4.3a.1I 


[QF-H1}-[QF-H3] 


1-Layth b. Sa‘d.E a 
mie fe Abi Sank ee Qatada.B Hushaym.B 
E «Ibn Ishaq : ‘Uthman b. 
ss ret hae ‘Amr b. Abi Shayba.K [FiNio] Wahb 
\ Sakhtiyani.B DinarU b. Jarir.B 
Aban b. Salih Aba 
air ‘Abd Allah 1-Khalil.B 
SaubMK 1, awn te ot Jarir b. ‘Abd —_ Jarir b. 
Warga’b. / ‘allah .B Hazim.B 
“‘Umar.K 
Ka‘b b. ‘Ujra 
Mughira.K Qays b. Sa‘d.U 
‘Abd al-Rahman Mujahid.U 
b. Abi Layla.K 
Khusayf.Har 
‘Abd al-Karim. Pe 
Khidrima.Har Sahara 


Humayd 
b. Qays.U 


[FiH5]-[FiHio], [Finn] 


[FiHi3]-[FiHig], [FiN 
37]-[FiN39], [FiTi9], 
[QFiHB1]-[QFiHBu], 


Abii al- b. Salama.Har 


= U 


—[FIN36], [FiUi] Sayf b. 2 : ~ b. _— 

See Diagram 4.3a.111 Sulayman.U Hae aca ae Tahman.U ae 
‘Abd Allah 

(FiHu] Fudayl b. Muhammad.Malat + Aba Nu‘aym.K b. re U 

(FiHiz] Hafs b. ‘Umar.B « Abi Hudhayfa.B «+ Sufyan Muhammad 

[QFiA] al-Wagidi b. Sabiq.K.Bg 

(QFiH1] al-Bukhari « Aba Nu‘aym eae U 


[QFiH2] Ibn Hanbal « Yahya b. Sa‘id.B 
[QFiN4] Muslim « « ‘Abd Allah b. Numayr.K 


[QiH8] al-Daraqutni « « Tahir b. ‘Isa « Zuhayr b. ‘Abbad 


+ Mus‘ab b. Mahan.Mar + Sufyan al-Thawri 
[QiHg] Ibrahim b. Marziig.B.E — Abii Hudhayfa « Idem 
[QiHio] Masa b. ‘Abd al-Rahman.K « Zayd b. Hubab.K 


DIAGRAM 4.3a Hadith [4-3a] 


Muslim ‘aaa U 
[FiD] Ibn Hanbal 


eee [QFiHBi6] 
Ya‘qiib b. Abi ‘Abbad 
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[QF-N1][QF-N2] al-Tabarani [QF-Na] al-Tahawi 


[QF-N5] al-Tabari 


Mu‘adh b. al- [QF-N3] Muslim 
Muthanna.B 
Yazid b. 
Sinan.B.E 
Muhammad b. Humayd b. 
al-Muthanna.B Mas‘ada.B 
Musaddad.B 
Muthanna Sa‘id b. 
b. Mu‘adh an al- 
al-‘Anbari.B bn AbI iephe 
‘Adi.B pane 
Bishr b. Yazid b. 
al-FadI.B a 


‘Abd Allah 
b. ‘Awn.B 


DIAGRAM 4.3a.1 Hadith [4-3a] transmitted by ‘Abd Allah b. Awn 
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tuednipyes-je qnédy Aq poytusuey [e€-r] yypoyy i1'es'y WVYDVIA 
JepueyeW ‘q qe,snyw > q'y'peqay, “q Aeynz > > rujnbereq-ye [HID] 
wrap] > Bg-peumumeynyy “q yeTIV Pqy, > > tuesreqej-fe [ENO] 
wiqeAiry-ye > peumuertny “q yeTIV Pqy, > > winbereg-pe [eNO] [INO] 


yumeyy 


neuq je ueAng 


‘qauy, 


CHAPTER 4 


MRM “q uedyng > ’beysy -q ukesnqy-ye [ONt] 
<1BUIQ] “q IU, BIA> 
ywepy ‘q ede, > y-qdeiny nqy > ueqej-[e [Pr] ta] 

nreutesy, MPM “q ueding > begs] -q uxesnyy-ye [SNtI] 

‘quedjng ~ q-feysyseg “q unyqerqy > g’sreyyeyy nqy > ueqatyy ual [PHI] 

wap] > ypu -[e [Ht] 
wap] > wrsny [ZHI] 
Quewy, iqy ‘q pewweyny > Quy, ‘q pewtyy > wereqgej-je [tH] 


jequeyy uqy [6Nt] 


A‘lue,ues-je 
bezzey-e pqy, [SNt] 


| 


AAV, PY 


atuednyyes 
-je qnédy 


Sq'quezy “q AAeynz > wrysnyy [€tL 14] 
Sq Wuyesqy “q qnb,ex + uysny [21114] 
qpeppesny > q'euueyNy-[e “q ype,ny > tuvreqej-[e [Tht] 
qeddej, uq] + [equey] uq] > peurtyy “q yelTy Pay, > teseqej-e [6114] 
refeyy °q try, > waysnyy [Sita] 
requeyy uqy [orp] [PNta] 
Sq-elery -q Ipy, > Typrunty-je [ENT] 
qc Aeinz 
q pizex aed qv “q pewumeyny > peuryy -q yey pqy, > rereqej-e [2114] 
aysepryN “4 PHY > qde,nyg °q Ty, “q peurmeynyy > ruereqej-[e [9.114] 
apAez “q aiqeu-Te oqy > Sqpeuryy -q yelty pay, > tereqej-[e [SL] 
peumuery iqey-[e nqy > wrysny [F114] 
quuemed-je > wysnyy [E14] 
feffeyy + ewAeznyy uqy > ueqej-je [zNt] 


UV, q SeN 


fefleyy > q-ewAeznyy uqy > imeqej-ye [INIA] 
——__+llap] > qvueseyy-ye -q uewAejng > ruereqej-je [ZI] 
aupearyy q piyem-e pqy, > Sa'pewtdy °q yerry Pav, > tuereqej-e [114] 


qreureyes 
“q pemuresy 


256 


ueqej-[e [4Ntd] 
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lueieqej-[e — A PpPyeW-[e 
auy, ‘q peutyy [gH] [ZH] 
trypan y-[e [oH |[9Ht] 
unyjsnyy [61] [SHta] 


| 


neuiy), qv 
“q pemmeyny 


asked ‘q pAewnzy 
nreudedp, 
‘q uedyng 
Jey ewLpmyy 
ueze[-[e 2 
“q WHeY-Te PqV, 


wawy, 
‘q.yerty pAeqn, > a’PHeUN “4 tULy, 
> Te TuBUeH-[e preyy “q Aury, “q 
-q pemmuetynyy > tuereqej-ye [114] 


skedy ‘q pAeurngzy pue yey ‘gq Wuey-ye pqy, Aq poytusuen [eE-7] yypoH i1l'es*y WVADVIG 


aqeyysy > gq ureyery-ye pqy, ‘q peumedny > meqej-le [9ENta] 
queM Ud] > FL V-Te Pav, q snuny + imeqej-ye [SENt] 

wap] > YRITV PV, “q peumeyny > mmeqej-e [PENTA] 

Lyeys-[e > qtuezny-ye > mmeqej-ye [Ent] 

iqeu,eO-[e > pizex > meyej-e [ZEN] 

MNsNA “q YTV Pav, > Ueyng-fe [TENT] 

wrueqkeys-[e [oft] 

per rueypepery-fe pAemng [6zNtA] 

wuynz-ye qe,snw nqy [gznta] 

oredqeg “q edyeg [Lent] 

<pAeurnyy era> 

wap] > FULysHN “4 yHeH-Te [OzNta] 

WHynz-[e ge,sny nqy > 1eHeureyes “q peurMeyN > esen-[e [6tNT] 
atpyeW Udi > fequeyy uqy [StNtd] 

qyeM UqI > AYLI PAV, “q peuuegnyy [ZtNU] 

<WILIey-[e pqy, BIA> 

qudeyng -q edyex -q ekyer > N'qndhy -q edqer [9znta][9INt] 
TW 1qeU,ed-[e > Nsqrzizy,-[e pqy, HV, [Senta] [StNta] 

WURTIV PAV, “qseIn > 3g-esny “q zysig [bent] [PINT] 

Sq WUETIV PAV, 4 4¥,SnW > Sgq-peuryy “q yer Pav, [EzNta][EINt] 
aq4eM Uq] > FPL V-[e pqy, “q snuny + ueqej-ye [zznta][ZtNt] 
stUUL LC ynsny “4 YeTTY Pqy, > wAuC'a yes “q Eyed [tent] [UNI] 
<pAeunyy pue wiiey-e pqy, eta> 
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quien iqy uqy Aq poytusuen [e€-7] yypoy AIes*y WVHDVIG 
tuvreqe je [gq HO] 
rerueye “q qesnw > ay peqqy, “q eynz > > winbereq-e [WHID) 


Awe tl ___segqba, -q vsiqed > qzewy, “q seq] > tuereqes-re [zn] 
uy, ‘q “Te ue4ns tue,ues-je bezzey-je pqy, > edqex ‘q peummeygny > ewAxeznyy uqy [orgHid] 
pewueynyy 
| a‘peqay, wap] > gq-ew,ey ‘q peuueynyy > ewxeznyy uqy [6G HMO) 


aa : + gepeqn, ‘q Ymey > yAemeyey ug] > weyyng-e [Sao] 
q “y nqVv 14S eyAeypnyy nqy > qipedtrz-je pewumumernyy “q tey,e[ > tueseqej-ye [61 yt] 


[nrAeyrunudey 4] vs, wuepy “q ediyey + yrqdeny nqy + ueqej-[e [6r14] 
Lyeys-[e > tuezny-ye > mete s-e [genta] 
requeyy uqy [ZENtA] 


areuesy, ‘ : ae 
——seseysyseg “q unyqerqy > g’speyyeqy nqy > ueqqiyy uqy [gtHta] 


atifen iqy uqy 


‘queAms wap] > rypraany-qe [Ltt] 
wap] > wrysnyw [9TH] 
nueuwy, iqy ‘q pemweyny, > Quy, ‘q peutyy > tueseqej-je [Styt4] 
[apes ‘q] 
DHEM TS Pav; MUnUeH “q pizeA > M‘ueUTS “q peutty > > winbereq-e [Zand] 
yuewp, wap] > PLes q peumuueynyy q YeITV PV, [9AH'dO] 
-q ebrem, wiqedng-ye jnsny “q peurueyny > weyyng-ye [Sand] 
Mynsnx ‘q begs] > Sqyepeyy “q wesexl-[e + > meyseg-le [PaHtO] 
apeppesnn sed] Iqy “q wepy > udesnyy-[e “q WIYyeaq] > + beydeg-e [EqHido] 
apyeyy Aeyraeyzy-[e “q Wy, > iqedary-je peumumeynyy “q rey,e{ > 1uereqej-ye [Prt 
qeuueynyy ‘q wysNy "PHeM-e “q seqqy,-[e > Sqpeuty “q yetTy pay, > tuereqes-[e [EtHII] 
“Te ype.ny 
wap] > ;wredqe, ‘q peuweyny > ewAezn u ZqHI 
| PE ——receiyy beer Pave > PEE PU ca rani 


tuereqej-e [(GENIA] 
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[FiHi](FiH7][FiH8] 
[FiH15][FiT14][FiTi9] 
[FiN5][FiN6] al-Tabarani 


(FiH3][FiH6] [Fito] 
[FiH17] al-Tirmidhi 
. ; [FiH2][FiH5][FiH9] 
eget nage [FiHi6] Muslim 
n Hibban 
. creme Aba Kurayb.K 
[FiN38] al-Tahawi y al-Husayn 
b. Ishag.W 
Ahmad b. 
‘Amr.D.Is.B 
Abii Khalifa.Is.B or as 
al-Muzani 
Yahya b. 4 
chee Sufyan b. 
\ Adam.K Waki.K 
Ibrahim b. al-Shafi‘i 
Bashshar.B 


muhammad b. 
Abi ‘Umar.U 


[FiN37] Ibn Hanbal 


Ibn ‘Uyayna 


FiN6] ‘Amr [FiHis}—[FiHi8] : . 

b sad et [FiN37][FiN38] [Fi |~[FiH7] 

[FiH1]—[FiH4][FiN5] Ibn Abi Najih.U ‘Abd al-Karim 
b. Malik.U 


[FiT14][FiTig] Ayyab 
al-Sakhtiyani.B 
[FiH8]—[FiHio] 
Humayd b. 
Qays.U 
DIAGRAM 4.3a.V_ Hadith [| 4-3a] transmitted by Sufyan b. ‘Uyayna 
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[QFiN1][F-Ni] Muslim < Ibn Abi 
Shayba.K « ‘Abd Allah b. Numayr.K Zakariyy@ b. 
[QFiN2] Rawh b. Faraj « Yusuf b. ‘Adi.K.E Abi Za’ida.K 
« ‘Abd al-Rahim b. Sulayman.K 


[QFiN3] al-Tabari + Tamim [b. al- 
Muntasir.W] < Ishaq al-Azraq.W 


[QFiN4] Ibn Hanbal Sulayman 


«———  Sharik.K 


« Husayn b. Muhammad.B b. Qarm.B.K 
[QFiN5] al-Tahawi <« Abi Bakra.B Sufyan al- 
« Muwammal b. Isma‘il.U Thawri.K 


[QFiN6] al-Tahawi « Ibn Khuzayma.B 


+ Hajjaj b. al-Minha.B* Abi ‘Awana.B +—__ 


_———— “Abd al-Rahman 


[QF-Na] al-Bukhari « Abi al-Walid al-Tayalisi.B b. al-Isbahani.K 
[QF-N2] Ibn Hanbal + ‘Affan.B 
{QFiN7] al-Tahawi « Ibn Marziiq.E « Bishr b. ‘Umar.B 
{Q-Ni] Ibn Hanbal « Muhammad b. Ja‘far.B 
[Q-N2] Ibn Maja « Muhammad b. al-Walid.B « Idem 
[Q-N3] Ibn Maja < Ibn Bashshar.B « Idem Shu‘ba.B 
[Q-N4] Muslim « Ibn Bashshar + Idem 
[Q-N5] Muslim + Ibn al-Muthanna.B « Idem 
[Q-N6] al-Tabari + Ibn al-Muthanna.B « Idem 


‘Abd Allah 
b. Ma‘qil.K.B 


\ 


[Q-N7] Abi Dawid al-Tayalisi.B . c P 
[Q-N8] Ibn Hanbal « Bahz.B . iene mS b 
[Q-Ng] Ibn al-Ja‘d < ‘Ali b. al-Madini.B ‘UjraM 
[F-N2] al-Tabarani / 
« Idris b. Ja‘far.N.Bg Yazid b. ¥ 
F-N3] al-Daraqutni «—— b x K “Ata. 
at babe Allah.W acd rice 
«+ Ahmad b. Sinan.W ’ 
Ya‘qub b. 
{F-Ha] al-Tabari < Khalid al- ra b. * K Muhammad.M 
Ishaq b. Shahin.W ~~~ Tahhan.W * Abi Hind.B | 
{FiH1] al-Tabarani < al-Hasan b. al-Muthanna.B “Abd Allah b. al- 
: = ‘Affan.B ba Shu‘ba.B Asad b. — al-Mubarak.Mar 
{FiH2] al-Tabarani < Yisuf al-Qadi \ ‘Amr.K 
« Muhammad b. Abi Bakr.B « Zuhayr b. Ishaq.K , ’ 
[FiH3] al-Tabarani ~ Muhammad b. Hisham \ \ Suwayd b. 
+ ‘Ali b. al-Madini.B + al-San‘ani « Ma‘mar.B Yazid b. Zuray‘.B \ Nasr.B 
[FiT1] al-Tabarani < ‘Ali b. ‘Abd al-‘Aziz.K | 
« Mu‘alla b. Asad.B « Wuhayb.B | [QFiT] Muhammad b. | 
[FiT2] al-Tabarani « Mu‘adh b. al-Muthanna b. | ‘Ubayd.K>al-Tabari | 
Muadh.B « Musaddad.B + Bishr b. al-Fadl.B F-Na] al 
[FiT3] al-Tahawi « Nasr b. Marziig.E 12 ee 3] “a 
+ Khasib b. Nasih.B.E « Wuhayb | =e sin Ba 
[F-T1] ‘Abd al-Wahhab al-Thaqafi.B orabout 
} al-Tabari 


[F-H2] Humayd b. Mas‘ada.B > al-Tabari 
[F-H3] Muhammad b. ‘Abd al-Malik.B > al-Tabari 
[F-T2] Hajjaj b. al-Minhal > Ibn Khuzayma.B 
[F-T3] Nasr b. ‘Ali.B + Abi Dawid 

DIAGRAM 4.3b Hadith [4-3b] 
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[F-N3] Muhammad b. 
‘Amr.B 

[F-N4] Suwayd b. 
Sa‘id.Hadith 

[FiT1] Muhammad 

b. Bashshar.B 


[F-N2] Isma‘ll 
b. ‘Amr.K.Is 


[F-Na] Ibn Abi [FiT3]-[FiT5] 


Shayba.K Saale b. Wahb b. Ba- 
Bukayr.N * 
‘Abbas b. 4 qiyya.W 
al-Fadl 
QiN] Ibn : 2 
ali ‘Abd al-Wahhab Khalid al- 
al-Thaaafi.B = 
Tahhan.W ; : 
‘Abd al-A'la b. [FiT6][FiT7] 
‘Abd al-Aa.B ‘Affan.B 
Hushaym.W A 
Wuhayb b. 
Khalid.B 


Khalid b. al- 
Hadhdha’.B 


| 


Abu Qilaba.B 


| 


‘Abd al-Rahman 
b. Abi Layla.K 


| 


Kab b. ‘Ujra 


DIAGRAM 4.3c Hadith [4-3c] 
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CHAPTER 5 


Marriage and Guardianship 


1 Introduction 


Like any other contract, marriage is concluded by the offer and acceptance of 
the principals or their proxies. As for a man, if he is vested with full legal capac- 
ity, he is the principal, so that only he or his proxy can conclude his marriage. 
If he is a spendthrift (safth), he is the principal, but he needs the permission of 
his guardian for his marriage to be concluded. If he is minor or insane, only his 
guardian, who exercises compulsory guardianship, can conclude his marriage, 
on the condition that he be eligible for marriage. As for a woman, the rules 
governing her marriage are complicated. Without entering into their details, 
suffice it to say, for the moment, that the manner in which her marriage is 
concluded varies depending, according to some scholars or legal schools, on 
whether she is legally capable or not, on whether she is a virgin or not, and on 
whether her guardian is her father (or her male agnatic ascendants according 
to some) or not. 

In Section 2, I first examine the early legal doctrines concerning the conclu- 
sion of a marriage of a woman. Kecia Ali (2010) and Carolyn G. Baugh (2017), 
among others, have dedicated excellent monographs to this topic. Many of 
my interpretations in this section follow their arguments closely. In Section 3, 
I examine the opinions of the Companions and the Successors concerning the 
interpretation of Q. 2:237. This will help us to understand their view regarding 
the capacity of a previously married woman. In Sections 4 and 5, I will analyze 
the most important hadiths concerning the marriage of a woman. In Section 6, 
I analyze another hadith related to this subject. 


2 Early Legal Doctrines 
21 Kufa 
2.11 Marriage Arranged by the Guardian 


In his Hujja, al-Shaybani writes that his master Abu Hanifa held as follows: if 
the father or the grandfather of a minor boy or girl gives him or her in marriage, 
the marriage is valid, and he or she cannot annul it. If the guardian is not the 


© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/9789004391093..007\,.,agihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


MARRIAGE AND GUARDIANSHIP 263 


father or grandfather, the marriage is valid, but the child or grandchild can 
choose between ratifying and annulling it when he or she reaches puberty.! 

Regarding the case of an adult sane woman given compulsorily in marriage 
by her guardian, al-Shaybani quotes Abu Hanifa as having said, “No guardian 
of a woman can give her in marriage [without her consent] if she has reached 
puberty, whether she is a virgin or not, whether the guardian is her father or 
not.” Commenting on this opinion, al-Shaybani writes, “Why is the marriage 
that the father of an adult virgin contracted [without her consent] valid once 
she has reached puberty, while if he sells or buys [on her behalf] the sale is 
valid only with her consent?” 

In support of this opinion, al-Shaybani cites hadith [5-KKF]? (without 
isnad): when Khans@ bint Khidam was given in marriage by her father, she 
came to the Prophet to tell him that she wanted to marry the paternal uncle 
of her children, whereupon the Prophet annulled her marriage and told her to 
marry him. Al-Shaybani explains that the Prophet accorded to her the right to 
conclude her own marriage.* Then he cites a variant of this hadith (hadith [5- 
KyK], isnad Sufyan al-Thawni [Kufa, 161/777-8]—Abt al-Huwayrith [Medina, 
d. 128/745-6 ]|—Nafi‘ b. Jubayr b. Mut‘im [Medina, d. 99/717-8]), in which this 
explanation is incorporated into the matn of the hadith. According to this 
hadith, Nafi‘ narrated: 


Khansa’, who had been widowed (ta‘ayyamat), was given in marriage by 
her father. She went to the Prophet and said, “My father gave me in mar- 
riage without seeking my mandate, while I possessed my own affair (wa- 
lam yasta’mirnt wa-qad malaktu amri).” The Prophet said, “There is no 
marriage between you, so marry whoever you wish.’ Then she married 
Abu Lubaba.5 


Al-Shaybani supposes that Khans@ possessed her own affair, that is, that she 
was fully capable, because she was adult and sane, so that she could decide 
her own marriage. Taken literally, however, this hadith indicates that she pos- 
sessed her own affair because she ta’ayyamat (on the premise that she was 


1 Shaybani, Hujja, 340-142; cf. idem, Asl, 1087-188. 

2 Shaybani, Hujja, 3:26, cited in Baugh, Minor Marriage, 96. 

3 The first element K means Khansa’, while the second element K means her father Khidam or 
Khidham. Element F means that the Prophet separated (farraqa) the spouses. 

4 Shaybani, Hujja, 3:99—-100. 

5 Shaybani, Hujja, 3:100, 104, cited in Baugh, Minor Marriage in Early Islamic Law, 84. 
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adult and sane, in accordance with the general rule governing the legal capac- 
ity of a person). I translate taayyamat as “she had been widowed,” because 
Khans@ is known to have widowed from Unays b. Qatada, who was killed in 
the battle of Uhud.® But as will be shown in Section 5, many hadiths belong- 
ing to hadiths [5-4] and [5-5] describe Khans@ as a non-virgin. In addition, in 
his comment on hadith [5-1.1C], which contains the statement of the Prophet, 
“An ayyim is more entitled to herself than her guardian” (al-ayyim ahagqq bi- 
nafsiha min waliyyiha), al-Shafil interprets ayyim, which derives from the 
same root -y-m as ta‘ayyama, as meaning a non-virgin (thayyib).” Ibn al-Athir 
(d. 630/1232-3) writes as follows: ayyim properly speaking refers to a woman 
who has no husband, whether she is a virgin or a non-virgin, or whether she 
has been divorced or widowed. But in hadiths containing the statement of the 
Prophet, “An ayyim is more entitled ...,” it means a non-virgin.® This is to say, 
an ayyim can signify every single woman who has been married once before.? 
Therefore, the implication of hadith [5-KKF] may be that Khans@ had the right 
to decide her own marriage because she was a non-virgin or because she was 
married once before. Al-Shaybani, however, does not adopt these interpreta- 
tions, but instead interprets this hadith in accordance with the opinion that a 
woman who is adult and sane is capable. Let us remark that al-Shaybani cites 
no hadith to support his and his master’s opinion that a woman who is adult 
and sane cannot be given in marriage against her will, whether she is a virgin 
or anon-virgin. 


2.1.2 Marriage Arranged by a Woman for Herself 

That a woman cannot be given in marriage against her will does not necessar- 
ily imply that she can arrange her marriage for herself. Hanafis are divided over 
this issue. Regarding Abu Hanifa, al-Shaybani writes that he held that a free 
woman could give her female or male slave in marriage and entrust her male 
slave with concluding his own marriage or the marriage of her female slave. Al- 
Shaybani writes, “If she appoints a proxy to arrange her marriage, the marriage 


‘Abd al-Razzaq al-San‘ani, Musannaf, 6:48, no. 10309. 
Shafid, [khtilaf, 111. 
Ibn al-Athir, Nihaya, 1:85. 
Ibn Hajar al-‘Asqalani (d. 852/1449) writes about hadith [5-2.2C] as follows: in this hadith 
an ayyim appears to refer to a non-virgin (thayyib) who has been widowed or divorced. This 
is the usual meaning of the word. But it can refer also to any woman who has no husband, 
whether she is a minor or an adult, or whether she is a virgin or a non-virgin. Ibn Hajar 
al-‘Asqalani, Fath, 9:192; cf. Ibn ‘Abd al-Barr, Istidhkar (1414), 16:21; Baugh, Minor Marriage, 
194-195. Taken literally, this comment means that “an ayyim” can denote every woman. But it 
should be taken to refer only to a previously married woman. 


Oo ON D 
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concluded by him is valid. It follows that she can conclude her marriage for 
herself” (idha jaza laha an tastakhlifa man yuzawwiju fa-yajuzu nikahuhu, jaza 
laha an taliya dhalika).!° 

But we read, in the chapter entitled “Marriage without a guardian’ of the 
Asl, that al-Shaybani said, “A marriage is not permitted without [the interven- 
tion of] a guardian. If a woman marries without the mandate (amr) of the 
guardian, [the validity of] the marriage is suspended (mawgqiuf) until the guard- 
ian or the qadi ratifies it. But if she has no guardian, the marriage is valid.”" The 
Hanafi jurist al-Quduni writes: 


Abi Hanifa said, “If a woman who is free, adult, and sane marries herself 
to a man of equivalent status without the permission of her guardian, 
her contract is valid. Abu Yusuf and Muhammad [viz., al-Shaybani] said, 
“This is not permitted to her except by the permission of her guardians 
(illa bi-idhn al-awliya@).” 


Al-Qudiri also writes: 


According to Abu Hanifa, the marriage of a woman who is free, adult, and 
sane can be concluded with her consent, that is even if her guardian does 
not conclude it on her behalf, irrespective of whether she is virgin or non- 
virgin. Abu Yusuf and Muhammad said, “A marriage cannot be concluded 
except by a guardian (illa bi-walt).” 


In sum, Abu Yusuf and al-Shaybani oppose Abu Hanifa with regard to the con- 
clusion of a marriage contract by the wife for herself. Why do they disagree with 
their master? To answer this question, let us examine the opinions of Kufan 
scholars prior to Abu Hanifa about the right to conclude a marriage contract. 
To start with the opinion that admits this right for a woman, al-Shaybani cites 
an athar narrated by ‘Aisha, who states that she concluded a marriage con- 
tract for Hafsa bint ‘Abd al-Rahmaan b. Abi Bakr. Al-Shaybani asserts that Aisha 
deemed it “valid and proper” ( ja’iz wa-mustaqim) to have done so.* The opin- 
ion that a woman can validly conclude a marriage contract is attributed also 
to Ibn Mas‘td (d. 32/652-3).!5 However, the opposite view also existed in Kufa. 


10 ~— Shaybani, Hujja, 3:98. 

11 ~~ Shaybani, Asi, 10:199. 

12 = Qudiuni, Tajrid, 9:4237—4238, no. 20555. 

13. Qudiuri, Mukhtasar (1405), 3:8; Qudiini, Mukhtasar (2010), 379. 

14 Shaybani, Hujja, 3:11—11, cited in Baugh, Minor Marriage, 87-88. 

15 Shaybani, Hujja, 316-117, cited in Kecia Ali, Marriage and Slavery, 29-30. 
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Al-Nakha‘t (d. 97/715-6) is reported to have said, “There is no marriage except 
by a guardian” (la nikah illa bi-walt)© Al-Shaybani cites athar [5-X1] (isnad: 
Muhammad b. Aban b. Salih [Kufa]—al-Hasan b. al-Hurr [Kufa, Damascus, 
d. 133/750-1]|—al-Hakam b. ‘Utayba [Kufa, d. 113/731-2]) to the effect that ‘Ali 
said, “A woman cannot marry except through her guardian, who nonetheless 
cannot give her in marriage without her permission, whether he is her father 
or not.”!” Al-Sha‘bi (d. 104/722-3) seems to have adopted an intermediary po- 
sition: when the father of a girl who married in his absence complained to 
al-Sha‘bi, the latter asked the father if the marriage had been consummated. 
The father responded affirmatively, whereupon he said, “Then he should be 
silent” (fa-l-yaskut).!8 This implies that if the father had responded negatively, 
al-Sha‘bi would have declared the marriage to be invalid. 

The view against the conclusion of marriage by the bride for herself seems 
to have originated in Basra, for according to athar [5-X2] (isnad: Ibn ‘Ulayya 
[Kufa, then Basra, d. 193/808—9 |—Ayyub [al-Sakhtiyani, Basra, d. 131/748-9]), 
the Basran jurist and traditionist Muhammad b. Sirin said, “A woman cannot 
marry herself off. They used to say, ‘An adulteress is a woman who marries her- 
self off’ (inna al-zaniya hiya allati tunkihu nafsaha).”!9 He appears also in hadith 
[5-X3] (ésnad: Jamil b. al-Hasan al-‘Ataki [Basra]—Muhammad b. Marwan al- 
‘Ugayli [Basra|—Hisham b. Hassan [Basra, d. 147/764—5|—Muhammad b. 
Sirin—Abu Hurayra), which reads that the Prophet stated, “A woman cannot 
give a woman in marriage, nor can a woman give herself in marriage. An adul- 
teress is a woman who marries herself off.”2° The Basran Successor Jabir b. Zayd 
(d. 93-103/711—-722) is reported to have said, “There is no marriage except by a 
guardian and two witnesses” (la nikah illa bi-wali wa-shahidayn).4 According 
to athar [5-X4.1] (isnad: ... Hafs b. Ghiyath [Kufa, Baghdad, d. 194/809-10]— 
Hisham b. Hassan—Muhammad b. Sirin), Abt Hurayra narrated, “We used 
to call a woman who married herself off an adulteress.”2? In these hadiths 


16: Ibn Abi Shayba, Musannaf, 9:35, no. 16173; 9:36, no. 16176. 

17 Shaybani, Hujja, 3:33. 

18 = Shaybani, Hujja, 3121-122. 

1g Ibn Abi Shayba, Musannaf, 9:45, no. 16214. 

20 ~— Ibn Maja, Sunan, 1:605-606 no. 1882; cf. Daraqutni, Sunan, 3:227, no. 26. A similar state- 
ment is attributed to Abu Hurayra himself according to an athar recorded in the Sunan of 
al-Daraqutni. Daraqutni, Sunan, 3:227—228, no. 29. 

21 ~~ Ibn Abi Shayba, Musannaf, 9:35, no. 16172. A hadith (isnad: ‘Abd Allah b. Muharrar— 
Qatada—al-Hasan al-Basri—‘Imran b. al-Husayn [Basra, d. 53/673-4]) reads that the 
Prophet said, “There is no marriage except by a guardian and two righteous witnesses.” 
Ruyani, Musnad, 1:04, no. 83; cf. ibid., 1:302—303, nos. 447-448. 

22 Daraqutni, Sunan, 3:227, no. 28. 
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and athars, the narrators or the first transmitters are Basrans, and they were 
brought subsequently to Kufa. 

It seems that Kufans were at first inclined to validate a marriage concluded 
by the bride herself, but that some of them came to accept the Basran doctrine 
prohibiting it. In this connection, it is interesting to cite athar [5-X5], which 
reads as follows: when a certain Mus‘ab asked Ibrahim (al-Nakha‘l) if a woman 
could marry without a guardian, he kept silent. When Mus‘ab asked Salim b. 
Abi al-Ja‘d (Kufa, d. 100-1/718-20), he responded affirmatively.23 We have seen, 
however, that al-Nakha‘l is reported to have said, “There is no marriage except 
by a guardian.” This athar may reflect a doctrinal change in Kufa. It should be 
emphasized, however, that according to the Hanafis substantively, a woman 
who is adult and sane can decide her own marriage without the permission of 
her guardian if her husband is equal to her, although the above-cited texts of 
al-Quduri may give a different impression. To demonstrate this, let us examine 
closely the rules governing the case of an adult and sane woman whose guard- 
ian refuses to permit the marriage that she asked him to permit. 

We read, in the chapter entitled “Marriage without a guardian” of the As/ of 
al-Shaybani, as follows: if a woman wants to marry a man who is equal (kaf”) 
to her, but her guardians refuse to permit the marriage, she can bring the case 
before a qadi. The qadi has the right to conclude the marriage contract on 
her behalf, disregarding the opposition of her guardians. If there is no qadi 
to whom she can turn, the marriage is valid and the absence of her guardian 
does not invalidate it, as long as the husband is equal to her. If the amount of 
the dower that the husband has offered to pay is smaller than that of her fair 
dower, her guardian can file a lawsuit either to demand that the husband pay 
the fair amount or to annul the marriage. If, in this case, the husband divorces 
her before the consummation of the marriage, Abu Hanifa holds that the hus- 
band owes her half of the amount agreed upon between the husband and the 
wife, whereas Abi Yusuf holds that the entire amount is due.2*+ 

That the husband pays or agrees to pay to the wife an amount equal to or 
greater than the fair dower, ie., the average amount that is paid to women who 
are equal to the wife in status, appearance, the estate of her father, his profes- 
sion etc., is one of the conditions of equality between them. This text from 
the As/ suggests that the permission of the guardian is a matter of formality if 
a marriage is substantively valid, because the condition of equality between 
the spouses is met, whereas Abu Hanifa, on the one hand, and Abu Yusuf and 


23. + Ibn Abi Shayba, Musannaf, 9:39-40, no. 16193. 
24 Shaybani, As/, 10:198. 
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al-Shaybani, on the other hand, disagree as to whether she is required to en- 
trust her guardian with the conclusion of the marriage contract.?5 


2.1.3 Summary 

The Hanafis unanimously accord to a woman who is adult and sane the right to 
decide her marriage, whereas they are divided over whether she can conclude 
her own marriage contract. The original Kufan view was that it is lawful for a 
woman to marry herself off, but some of them changed their opinion with the 
introduction of the Basran view prohibiting such a marriage. 


2.2 Medina 

Let us begin by presenting the view of Malik. In the Muwatta’, he records 
hadith [5-1.1C], which reads that the Prophet said, “An ayyim is more entitled 
(ahaqq) to herself than her guardian. A virgin must be asked for permission 
regarding herself, her permission being her silence.’*° At first glance, ayyim 
means a non-virgin in this hadith: since the second sentence refers to a virgin, 
it is reasonable to interpret the first sentence as referring to a non-virgin. To 
verify whether this interpretation is correct or not, let us examine the opinion 
of Malik and earlier Medinans concerning the conclusion of marriage by the 
guardian as exposed by Sahnun in the Mudawwana. 

Sahnun begins by citing the statement of Malik that the father exercises 
compulsory guardianship over a daughter who is a virgin or who has never had 
lawful intercourse.?” He writes also that Yahya b. Sa‘d (d. 143-146/760—764), 
one of the seven jurists of Medina, said that compulsory guardianship is ex- 
ercised only when the father gives his virgin daughter in marriage. If a virgin 
is under the guardianship of a person other than her father, her guardian can 
give her in marriage only by obtaining her consent (rida). Regarding the case of 
a guardian other than the father of a virgin who tells her that he intends to give 
her in marriage to such-and-such a man, while she keeps silent, Ibn al-Qasim 
(d. 191/806), one of the most important pupils of Malik, said that Malik held 
that she is considered to have consented to the marriage, while other pupils 
of his related that the marriage is valid only if it is sure that she consented 


25 Asa suggestion, some Hanafis who hold that an adult and sane woman can conclude a 
marriage contract for herself recommend her to entrust her guardian with its conclu- 
sion and call this sort of guardianship “guardianship of recommendation and preference 
(wilayat nadb wa-istihbab).” Kasani, Bada’, 2:241-242, 247. 

26 Malik, Muwatta’, recension of Yahya b. Yahya, 434, no. 4; ibid., recension of Suwayd al- 
Hadathani, 255, no. 316; ibid., recension of Aba Mus‘ab al-Zuhni, 1:569, no. 1469; cf. ibid., 
recension of al-Shaybani, 181, no. 549. 

27 Sahnin, Mudawwana, 2:156. 
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to it by keeping silent.2® Malik also said that if a girl has reached the age of 
puberty and is still a virgin, for the marriage that her guardian who is not her 
father arranges for her to be valid, her silence when her guardian asks her if she 
consents to the marriage is insufficient. This is to say, she is considered to con- 
sent to the marriage only when she does so explicitly. In addition, her guardian 
should consult (yastashiru) her in principle prior to the conclusion of a mar- 
riage contract. Exceptionally, if she is informed of such a contract in the city 
where it was concluded and consents to it without delay, the marriage is valid.2° 

Subsequently, Sahnitn cites hadith [5-1.1C7], according to which the Prophet 
stated, “An ayyim is more entitled to herself than her guardian. A virgin should 
be asked for permission regarding herself, her permission being her silence” 
(al-ayyim ahaqq bi-nafsiha min waltyyiha, wa-al-bikr tusta‘dhanu finafsiha, wa- 
idhnuha sumatuha). Then he cites the statement of Malik, “For us, this regards 
a virgin who is an orphan,” and he writes that they (viz., the Medinans) quoted 
Malik as having been informed that al-Qasim b. Muhammad (d. 102-108/720- 
727), Salim b. ‘Abd Allah (d. 106/724-5), and Sulayman b. Yasar (107/725-6) 
asserted that the father of a virgin can give her in marriage without her permis- 
sion.3° Namely, since the father of a virgin exercises compulsory guardianship 
over her, “a virgin” in hadith [5-1.1C7] refers to a virgin put under the guardian- 
ship of a person other than her father. 

Then Sahnin writes that Malik maintained that an orphan girl cannot be 
given in marriage until she reaches the age of puberty and gives permission 
for her own marriage, since, according to Sahnun, only an adult (and sane) can 
give valid permission.?! 

In the case of a woman who was a virgin or who had never had lawful in- 
tercourse, then married, and subsequently was divorced or widowed, Sahntin 
distinguishes three cases to determine the manner in which her father should 
give her in marriage a subsequent time, according to Malik: 

(i) If the marriage was dissolved before consummation, and she had been 
living with the husband only for a short period of time, her father can 
give her in marriage without her consent, for she is a virgin. 

(ii) Ifthe marriage was dissolved after being consummated, her father can no 
longer give her in marriage without her consent. 

(iii) The same rule applies even though she is still a virgin if the marriage 
was dissolved before consummation, but she had been living with the 


28  Sahnin, Mudawwana, 2:157. 
29  Sahnin, Mudawwana, 2:158. 
30 ~©=—- Sahnan, Mudawwana, 2:158, cited in Kecia Ali, Marriage and Slavery in Early Islam, 35. 
31  Sahnin, Mudawwana, 2:159. 
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husband for a long time, and “She saw what women see” (shahidat 
mashahid al-nisa’), while “One year constitutes a long stay” (al-sana tul 
iqgama).®? In cases (ii) and (iii), her father as well as other guardians can 
give her in marriage only when she consents to it. 
It is not clear what Malik meant by the clause, “She saw what women see.” 
Baugh writes, “This phrase is left almost totally undefined,” but, “Perhaps it 
means anything from seeing a naked man to experiencing an orgasm or even 
simply menstruating.’$? This is to say, the rule is that a woman who has mar- 
ried is exempted from the compulsory guardianship of her father only if the 
marriage was consummated, but this rule is applied by extension to the case in 
which she has experienced something close to sexual intercourse.** This inter- 
pretation may be correct. However, it remains to know why Malik extensively 
applied the rule that regards the loss of virginity as the primary cause that puts 
an end to the compulsory guardianship of a father over his daughter to the case 
of a woman who has experienced something close to the sexual intercourse. In 
contrast, according to Malik as well as Sunni jurists in general, the consumma- 
tion is the requisite for a divorced wife to demand the full amount of the dower 
agreed upon between the spouses and to observe the waiting period. If she has 
experienced only something close to the sexual intercourse, she can demand 
only half of the dower agreed upon* and the waiting period does not com- 
mence.?6 The disparity between Malik’s opinion concerning the guardianship 
of a woman divorced before the consummation of marriage on the one hand, 
and the one concerning the dower and the one concerning the waiting period 
on the other hand, needs to be explained. 

The reason for this disparity is not readily available, but my contention is that 
according to Malik’s former opinion, which was also held by some Medinans 
before him, an ayyim, that is, a previously married woman, is fully capable if 
she is recognized as such when it comes to administering her property cor- 
rectly and is emancipated from the compulsory guardianship of her father (let 


32  Sahnin, Mudawwana, 2:156. I read “al-s-n-ta’ marbuta” as “al-sana,’ (one year), for al- 
Shaybani writes as follows: when he asked the Medinans why they held that an adult 
virgin was subject to the guardianship of property, they responded, “Because it is not per- 
mitted to her [to dispose of] the dower designated [in the marriage contract] until she 
has lived in her husband’s home for a whole year (tahiilu hawl2”) or has given birth to a 
child.” Shaybani, Hujja, 3:245. 

33 Baugh, Minor Marriage, 112. 

34 Baugh, Minor Marriage, 12-113. 

35 Anisolated opinion is attributed to Ibn Hanbal that a wife can demand the payment of 
the entire amount of dower if her husband has benefited from something close to the 
sexual intercourse. Ibn Qudama, Kafi, 3:96. 

36 ~—— Ibn Rushd al-Hafid, Bidaya, 2:89. 
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alone of any other guardian), because of the principle that the right to dispose 
of her property is concomitant with the one to dispose of herself, that is, to 
decide her own marriage. I cannot fully demonstrate my contention at this 
stage, but in what follows, I will demonstrate two points, that is, (i) Malik in 
one instance uses the term ayyim to describe a married or previously married 
woman, and (ii) an ayyim in this sense can be capable in financial matters, 
whether she is a non-virgin or a virgin (as for point (iii), that is, the right over 
her property goes hand in hand with the right over herself, I will touch on it in 
this subsection, but examine it in more detail in Sections 3 and 4). 

As for point (i), let us start by considering what Sahnin writes about the 
opinion of Malik concerning the guaranty (kafala) provided by a woman. He 
writes as follows (‘T” is Sahnin, and “he” is Ibn al-Qasim): 


(I said,) “What do you think of the case of a woman who is an ayyim who 
has no husband and assumes a guaranty? Is this valid for her?” (He said,) 
“Yes, according to Malik, because her gratuitous acts are valid if she is not 
subject to guardianship (/a yuwalla ‘alayha).”3” 


Apart from hadith [5-1.1C], this is the only instance where the term ayyim is 
used in the Mudawwana. In other instances, thayyib is used. This suggests that 
ayyim does not necessarily mean a non-virgin. If so, we cannot but interpret 
ayyim to mean a previously married woman or a woman who has married at 
least once, whether she is actually married at present or has been divorced or 
widowed, as indicated by the phrase “a woman who is an ayyim who has no 
husband” in the text of Sahnun cited just above. 

Point (ii) is suggested by this text and indicated explicitly by Malik’s two 
statements. First, he said, in the Muwatta’, that a virgin has no right over her 
property “until she enters her house and her state becomes known” (hatta 
tadkhula baytaha wa-yuTafu min haliha).3® Secondly, Sahniin quotes Malik as 
having said, “She cannot dispose of her property until she enters her [marital] 
house, and she is recognized as being capable of administering her property 
correctly” (la gad@ laha fimaliha hatta tadkhula baytaha wa-yurafa min haliha 
annaha musliha fimaliha).>° These statements indicate that a woman who has 
married can be capable in financial matters whether or not she has had an 
intercourse or similar experiences. 


37. + Sahnin, Mudawwana, 5:287. 

38 Malik, Mwwatta’, recension of Yahya b. Yahya, 434, no. 6; ibid., recension of Abu Mus‘ab 
al-Zuhni, 1:570, no. 1473, cited in Baugh, Minor Marriage, ug. 

39 = Sahniain, Mudawwana, 2:237. 
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It is impossible, at this stage, to demonstrate point (iii), that is, the prin- 
ciple that the right of a woman over her property correlates with her right to 
decide her own marriage. Suffice it, for the moment, to make a remark. On the 
one hand, Sahnin writes that Malik considered a divorced wife to be emanci- 
pated from the compulsory guardianship of her father if she had been living 
with the husband for a long time despite being a virgin; he further said, “One 
year constitutes a long stay,” as noted.?° On the other hand, al-Shaybani quotes 
Medinans as having asserted that a wife is allowed to dispose of her dower if 
she has lived in her husband’s home for a whole year.! We may infer that Malik 
adopted the idea held by Medinans that if a wife stays in the marital house for 
one year or so she is granted both the right to dispose of her property and the 
one to decide her own marriage. If so, by the clause “She saw what women see” 
Malik meant that she has experienced housekeeping related issues as house- 
wives usually do to the extent that she is now capable of administering proper- 
ties correctly. Later on, Malik changed his opinion, coming to regard the loss of 
virginity as the primary terminating element of the compulsory guardianship 
of a father over his daughter, but he did not abandon his former opinion, or 
more probably, the ancient Medinan doctrine this principle was founded on. 

When did he change his opinion? Al-Shaybani (b. 132/749-50; d. 189/805) 
is reported to have studied with Malik for three years,*” but it is not known 
when he did so. However, if he went to Medina when he was 18 years old at the 
earliest, then he would have heard Medinans stating that a wife is allowed to 
dispose of her dower if she has lived in her husband’s home for a whole year 
after 150/767-8 at the earliest. It is thus reasonable to infer that Malik changed 
his opinion after this year. 

In fact, there is evidence suggesting that the opinion existed in Medina that 
a previously married woman could decide her own marriage, even though 
she was a virgin. On the one hand, al-Shaybani quotes Ibn al-Musayyab 
(d. 94/712-3) as having narrated that the Prophet stated, “Virgin girls must be 
asked to give the mandate with regard to themselves, whether or not her father 
is alive” (tusta’maru al-abkar ft anfusihinna dhat al-ab wa-ghayr al-ab) (hadith 
[5-X6]).43 On the other hand, al-Qasim b. Muhammad (d. 102-108/720—27), one 
of the seven jurists of Medina, and Salim b. ‘Abd Allah (d. 106/724-5), also one 
of the seven jurists of Medina, according to one opinion, used to give their 


40  =Sahntin, Mudawwana, 2:156. 

41  Shaybani, Hujja, 3:245. See also note 32. 

42 al-Khatib al-Baghdadi, Ta’rikh, 2:562; Dhahabi, Manaqib, 84-85. 

43 Shaybani, Hujja, 3:133. More exactly, this hadith means that a previously married woman 
is required to give the mandate to her guardian to conclude the marriage contract for her. 
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virgin daughters in marriage without asking mandate from them. Likewise, 
Malik said that al-Qasim, Salim, and Sulayman b. Yasar (d. 107/725-6), one of 
the seven jurists of Medina, held that if a man gives his virgin daughter in mar- 
riage without her permission, the marriage is binding on her.*5 

It is not clear, judging from their wording, whether these statements refer to 
virgin girls in general or only to a certain class among them. But hadith [5-X6] 
does not appear to refer to virgin girls in general, for if this were the case, the 
father of a virgin girl who has never married could not give her in marriage 
without obtaining her mandate. Indeed, this is not improbable, for the Hanafis 
hold this thesis. But if this hadith refers to a virgin girl who used to be married 
and is now divorced or widowed, it corresponds with the former opinion of 
Malik as I infer. This is why I am inclined to consider this hadith referring to a 
virgin who has been once married. The statements of al-Qasim, Muhammad, 
and others accord with the later opinion of Malik and can refer to virgin girls 
in general, ie, whether they have been married without consummating the 
marriage or have never been married before. Judging from the dates of death of 
these four scholars—Ibn al-Musayyab, al-Qasim b. Muhammad, Salim b. ‘Abd 
Allah, and Sulayman b. Yasar—we can infer that the two opposite opinions 
existed in Medina around the turn of the first century (analysis of hadith [5-1] 
indicates that the opinion that grants the previously married woman the right 
to decide whom to marry was originally predominant in Medina, as exposed in 
Section 4). The existence of these opinions proves to be crucial for understand- 
ing the formation and development of hadiths [5-1|-[5-5]. 

This said, it is not possible to reject with certainty Baugh’s interpretation 
that the clause “She saw what women see” above cited “means anything from 
seeing a naked man to experiencing an orgasm or even simply menstruating.”46 
The ambiguity of this clause may reflect Malik’s ambiguous position between 
his former opinion and his later opinion, which was adopted later by Malikis. 

Let us turn to the question of the intervention of the guardian into the ar- 
rangement of marriage. Sahnin writes that Malik holds that a woman may only 
be married off by her guardian. Sahnin cites, on the one hand, hadith [5-X7] 
(isnad: al-Dahhak b. ‘Uthman [Medina, a pupil of Malik’s]—‘Abd al-Rahman 
[b. ‘Abd Allah b. Dhakwan, Medina, Baghdad, d. 174/790-1]—‘Abd al-Jabbar 
[unidentified |—al-Hasan al-Basri [Basra, d. n0/728]), according to which the 


44 Malik, Mwwatta’, recension of Yahya b. Yahya, 434, no. 6; ibid., recension of Abu Mus‘ab, 
1:570, no. 1472; cf. Kecia Ali, Marriage and Slavery, 34. 

45 Malik, Mwwatta’, recension of Yahya b. Yahya, 435, no. 7; ibid., recension of Abu Mus‘ab, 
1:570, No. 1471. 

46 Baugh, Minor Marriage, 112. 
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Prophet said, “A marriage is not lawful except by a guardian, a dower, and two 
righteous witnesses” (/a yahillu nikah illa bi-wali wa-sadaq wa-shahiday ‘adl).*” 
He cites also hadith [5-X4.2] (isnad: Maslama b. ‘Ali [Damascus, d. before 
190/805—6 |—Hisham b. Hassan | Basra, d. 147/764—5 |—Muhammad b. Sirin— 
Abt Hurayra), which reads that the Prophet stated, “A woman cannot give a 
woman in marriage, and a woman cannot give herself in marriage. An adul- 
teress is a woman who marries herself off’48 Judging from their isnads, these 
hadiths were brought indirectly from Basra. Sahun cites five hadiths (includ- 
ing the hadiths [5-X7] and [5-X4.2] cited above) and five athars received from 
Ibn Wahb that require the intervention of the guardian into the formation of 
marriage. However, none of them was transmitted exclusively by Medinans,*9 
with the possible exception of athar [5-X8], which has the isnad Malik— 
“a man who related (it) to him’—Ibn al-Musayyab, to the effect that ‘Umar b. 
al-Khattab said, “A woman is only given in marriage with the permission of her 
guardian, someone of her family with sound judgement or the sultan.”5° 
Therefore, we may infer that the opinion that requires the intervention of 
the guardian was not necessarily widely accepted in Medina before the time of 
Malik. This is corroborated by an athar cited by Sahnun (athar [5-X9], without 
isnad) to the effect that ‘isha gave Hafsa bint ‘Abd al-Rahman b. Abi Bakr in 
marriage to al-Mundhir b. al-Zubayr.*! This athar is cited also in the Hujja of al- 
Shaybani, where it has the isnad Malik—‘Abd al-Rahman b. al-Qasim (Medina, 
d. 126/743-4)—al-Qasim b. Muhammad.°? Commenting on this athar, Ibn al- 
Qasim explains as follows: if this athar reflected the social practice and had 
been transmitted by authoritative jurists, legal doctrine would have to be based 
on it. But this athar is treated in the same way as a hadith according to which 
the Prophet said, “The fornicator does not commit fornication while he is a 
believer, and no thief steals while he is a believer” (la yazni al-zani hina yazni 
wa-huwa mumin, wa-la yasriqu wa-huwa mu’min).°? But verses were revealed to 


47. Sahntn, Mudawwana, 2:165. 

48  Sahntn, Mudawwana, 2:177. 

49  Sahntn, Mudawwana, 2:165-166, 177. 

50 ~=Sahniin, Mudawwana, 2:166. This athar is recorded also in the Muwatta’, where it reads 
that “it reached him (viz., Malik) from Sa‘id b. al-Musayyab. Malik, Muwatta’, recension of 
Yahya b. Yahya, 434, no. 5; ibid., recension of Aba Mus‘ab al-Zuhni, 1:569—-570, no. 1470. 

51  Sahnin, Mudawwana, 2:178. 

52  Shaybani, Hujja, 3110-11. 

53 That is, according to this hadith, a person who has committed fornication or theft is no 
longer a believer. Hadiths that contain the same main as this hadith or similar ones are re- 
corded in Bukhari, Sahih, no. 3:136, no. 2475; 7:104, NO. 5578; 8:157, no. 6772; Muslim, Sahih, 
1:76, no. 100 (57); Abu Dawid, Sunan, 4:221, no. 4689; Nasa, Sunan, 3:227, nos. 5169-70; 
4:250, no. 7076; 4:266—267, no. 7126. 
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punish them with whipping or amputation as believers. There are many cases 
in which the Companions and their Successors do not act in accordance with 
a hadith and rely on another hadith, while they do not consider the former in- 
authentic. As for the case at hand, it is the statement of the Prophet, “A woman 
may only be married off by her guardian” and the athar according to which 
‘Umar b. al-Khattab annulled a marriage that a man other than the guardian of 
the wife had concluded for her, which both convey the established customary 
practice.>* Therefore, we observe the same phenomenon as in Kufa: Medinans, 
who at first permitted a woman to arrange her own marriage, came to con- 
sider the intervention of her guardian as required for a marriage to be valid. 

Finally, let us make one remark. The rule that the guardian must conclude a 
marriage contract may look diametrically opposed to the one held by some 
Kufans, including Abt Hanifa, that an adult woman can conclude a marriage 
contract for herself. But on closer examination, this rule is reduced to the ques- 
tion of formality, except in the case of a virgin under the compulsory guardian- 
ship of her father. If a woman who is not subject to compulsory guardianship 
wants to marry someone, she can turn to any one of her guardians (roughly 
speaking, her male agnate relatives) to seek his permission for her marriage 
and to entrust the conclusion of the marriage contract to him. Even the father 
of an adult virgin does not have an unrestrained right over her. Ibn al-Qasim 
said that if her father refuses to give her in marriage to a suitor and she files 
a suit to the sultan to marry him, the sultan should examine the case. If he is 
convinced that the father’s refusal to give her in marriage is not for her benefit, 
but rather disadvantages her, he can arrange her marriage. This course of ac- 
tion is justified by the Prophet's statement, “There should be neither harm nor 
reciprocal harm’ (/a darar wa-la dirar).5> Therefore, the disagreement between 
some Kufans and the Malikis over the question of whether or not a woman 
can conclude a marriage contract for herself is not as crucial as it appears. 
The most important difference between them is that the former distinguish 
primarily between an adult and a minor, while the latter primarily distinguish 
between a virgin and a non-virgin to decide the right of a woman and that of 
her guardian. 


2.3 ALShafit 
In the Umm, al-Shafil touches on questions concerning the conclusion of a 
marriage contract by a woman for herself. He cites Q. 2:232, which reads, “When 


54  Sahnin, Mudawwana, 2:178-179; cf. ibid., 2166. 


sy” 


55 Sahnin, Mudawwana, 2:164. “Sultan” appears to mean here a relatively high political au- 
thority, who is invested with a judicial power. Cf. Yanagihashi, “Judicial Functions,” 42-44. 
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you divorce women and they complete their term, do not prevent them from 
remarrying their husbands, when they reach mutual consent.” Al-Shafii states 
that this verse indicates that a woman can only be married off by a guardian. 
He also states that, according to one exegete, this verse was revealed regarding 
the following case: the Companion Ma‘qil b. Yasar (Medina, Basra, d. 59/6789) 
gave his sister in marriage to one of his cousins, who afterwards divorced her. 
But when her waiting period terminated, she wanted to remarry him, and he 
agreed to it. Ma‘qil, who is supposed to have been her guardian, criticized him 
for having divorced her and refused to permit their marriage, whereupon this 
verse was revealed.*® Al-Shafii cites this verse to demonstrate that the permis- 
sion of her guardian in principle is required for the marriage of a woman to be 
valid, even though she is a non-virgin (that she was a non-virgin is indicated 
by the fact that she observed her waiting period, for if she had been divorced 
before the consummation of marriage, she would not have observed it). 

Then al-Shafi‘t cites a hadith (hadith [5-X10 |, isnad: Muslim [b. Khalid, Mecca, 
d. 179/795-6], Sa‘id [b. Salim al-Qaddah, Khurasan or Kufa, then Mecca], ‘Abd 
al-Majid [b. ‘Abd al-‘Aziz, Mecca]—Ibn Jurayj—Sulayman b. Misa [Damascus, 
d.115/733-4]—al-Zuhni [Medina] —‘Urwa b. al-Zubayr [Medina]—‘Aisha), ac- 
cording to which the Prophet stated, “If a woman marries without the per- 
mission of her guardian, her marriage is invalid, her marriage is invalid, her 
marriage is invalid ...”57 

He cites also an athar (athar [5-Xu], isnad: “a trustworthy man’—Ibn 
Jurayj—‘Abd al-Rahman b. al-Qasim) to the effect that al-Qasim b. Muhammad 
narrated as follows: when a proposal of marriage was made to a girl related to 
her, Aisha called for two witnesses, and it remained to her only to conclude 
the contract. Then she said to a male relative of hers, “Conclude a marriage 
contract, for a woman cannot undertake the conclusion of a marriage contract 
(inna al-mar‘a la talt ‘uqdat al-nikah).” He also cites athar [5-X4.3], which states 
that Abu Hurayra said, “A woman cannot give a woman in marriage. Only an 
adulteress marries herself off” (la tunkihu al-mara al-mara, fa-inna al-baghi 
tunkihu nafsaha).® 

The above-cited athar [5-X9], which has in common with athar [5-X11] 
the isnad ‘Abd al-Rahman b. al-Qasim—al-Qasim b. Muhammad, relates that 
‘Nisha gave her niece Hafsa in marriage while her father was absent. As athar 
[5-Xu] does not mention the name of the female relative of ‘Aisha, we can- 
not say with certainty that this hadith contradicts hadith [5-X9], but the idea 


56 = Shafi, Umm, 5:12; cf. Muzani, Mukhtasar, 163. 
57 Shafit, Umm, 5:13. 
58 Shafi, Umm, 5:19. 
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underlying it does. As noted, Sahnun argues that athar [5-X9] is not effective 
because it is not customarily practiced in Medina, whereas al-Shafiil cites athar 
[5-X11] as counter evidence to invalidate it. 

Al-Shafii also cites hadiths [5-1.1C8] and [5-5.KtKRo] (isnad: Malik—‘Abd 
al-Rahman b. al-Qasim—al-Qasim b. Muhammad—‘Abd al-Rahman b. Zayd 
b. Jariya and Mujamma*‘ b. Zayd b. Jariya).59 According to the latter, Khansa’ 
bint Khidham narrated as follows: her father gave her, a non-virgin, in marriage 
despite the fact that she was reluctant. Then she came to the Prophet, who an- 
nulled the marriage. Al-Shafi'l remarks that if the guardian of a woman gave 
her in marriage without her permission, whether she was a virgin or a non- 
virgin, the marriage is invalid, except when a father gives his virgin daughter or 
a slave master gives his female slave in marriage. The fact that the Prophet did 
not say to Khansa’, e.g., that if she wished she could ratify what her father had 
done indicates that the marriage was invalid and could not be ratified.©° 

Before proceeding to the next section, it is helpful to summarize the differ- 
ences among Kufans or Hanafis, Malik, and al-Shafi. There are two important 
differences. The first difference is related to the element which determines 
who has the right to decide whom to marry. The Hanafis maintain that the 
crucial element is whether a woman is a minor or an adult. If she is a minor, 
her father or another guardian can give her in marriage without her permis- 
sion. If she is adult and sane, only she can decide whom to marry. Malik in his 
former opinion seems to have held that a previously married woman can be 
fully capable in financial matters and have the right to decide whom to marry, 
even though she is a virgin, on condition that she be adult and sane. Malik in 
his later opinion and al-Shafit hold that a virgin can marry if her father gives 
her in marriage with or without her permission or if a guardian other than her 
father gives her in marriage with her permission, that is, she has the right to de- 
cide whom to marry, and that a non-virgin has this right, on condition that she 
be adult and sane. The second difference concerns the requirement that the 
guardian undertake the conclusion of a marriage contract. Some Kufans and 
Abi Hanifa authorize an adult woman to conclude a contract for herself. Other 
Kufans, Aba Yusuf, al-Shaybani, some Medinans including Malik, and al-Shafit 
hold that the contract should be concluded by her guardian. In this respect, al- 
Shafi is the most rigorous, while Abt Yusuf, al-Shaybani, and Medinans regard 
the intervention of the guardian as the question of formality rather than the 
substantial requirement. 


59  Inhadith collections, the name of the father of ‘Abd al-Rahman and Mujamma ‘is “Yazid” 
instead of “Zayd.” 
60 = Shafi, Umm, 5:17; cf. Muzani, Mukhtasar, 163. 
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To return to the aforementioned hadiths [5-KKF] and [5-KyK], Khansa@ was not 
subject to the compulsory guardianship of her father because she “possessed 
her affair.’ Likewise, in hadith [5-4.K-KM] (to be examined below) Khansa’ said 
that her father arranged her marriage against her will despite the fact that she 
“possessed her affair.’! As noted, al-Shaybani remarks that the capacity of a 
woman (as well as a man) to dispose of her property goes hand in hand with 
her capacity to decide her own marriage.®? This idea is found also in the state- 
ment of the fifth Shit Imam Muhammad al-Baqir (d. 114/733) recorded in the 
Tahdhib of the Shi‘ jurist and traditionist al-Tusi (d. 460/1067), “If a woman 
possesses her affair (idha kanat al-mar‘a malika amraha), so that she can sell, 
buy, manumit a slave, designate a witness, or donate from her property as 
she wishes, her disposition is valid, and she can marry as she wishes without 
the permission of her guardian. Otherwise, her marriage is invalid without the 
mandate of her guardian.”® The sixth Shi‘ Imam Ja‘far al-Sadiq (d. 148/765), 
the son of Muhammad al-Bagir, said, “A virgin girl (al-jariya al-bikr) under the 
guardianship of her father cannot marry without his permission,” but that “if 
she possesses her affair (dha kanat al-mar‘a malika amraha), she can marry 
as she wishes.” If the term “/ariya” implies that she is a minor, this statement 
means the same thing as that of Muhammad al-Bagir. Did this idea exist among 
Sunnis other than the Hanafis? To verify this point and to know who has the 
right to decide the marriage of a woman, let us examine the interpretations of 
Q. 2:237, which refers to the right of a wife divorced before the marriage was 
consummated.® Q. 2:237 reads: 


And if you divorce them before you have touched them, and you have al- 
ready appointed for them a marriage-portion, then one-half of what you 
have appointed, unless it be they make remission, or he makes remission 
in whose hand is the knot of marriage; yet that you should remit is nearer 
to godfearing. Forget not to be bountiful one towards another. Surely God 
sees the things you do.® 


61 Sa‘id b. Mansi, Musnad, 1:156, no. 567. 

62  Shaybani, Hujja, 3126. 

63 Tusi, Tahdhib, 7:438, no. 487/6. 

64  Kulayni, KGfi, 5:236, no. 247.2; cf. loc. cit., no. 247.3. 

65 Baugh considers this verse at some length. Baugh, Compulsion, 293-296. 
66 Translated by Arberry. 
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Taken literally, this verse indicates that in some cases the divorced wife can 
remit the dower, the amount of which is reduced to half of the amount agreed 
upon in the marriage contract, and in other cases, her guardian who has the 
right to conclude the marriage contract of a divorced woman the subsequent 
time can remit it. However, scholars did not necessarily take the phrase “he ... 
in whose hand is the knot of marriage” (“the person in whose hands is the 
marriage” hereafter) in this sense. Many scholars interpreted it to mean the 
guardian who has the right to compulsorily give her in marriage, whereas oth- 
ers interpreted it to mean the ex-husband. In the following text, I will expose 
the theses of scholars concerning the right to decide the marriage of a woman 
who was divorced or widowed subsequent time, which are closely related to 
the interpretation of this phrase. 

Who has the right to decide her marriage? The answer to this question var- 
ies according to whether she is a non-virgin or a virgin. If she is a non-virgin,®’ 
scholars unanimously hold that the divorced wife, and a previously married 
woman in general, have the right to decide whom to marry, while her guardian 
has no say in this matter, on condition that she be adult and sane. If she is a vir- 
gin, three theses (theses 1-3) are attributed to scholars active before the forma- 
tion of the four Sunni schools of law, on the same condition: (i) thesis 1 is that 
the guardian of a divorced wife has the right to compulsorily marry her off, that 
is, without her consent; (ii) thesis 2 is that she has the right to decide whom to 
marry, even if she is a virgin; (iii) thesis 3 is that neither she nor her guardian 
has this right, that is to say, only if they agree on a marriage can her marriage be 
concluded. In what follows, I will explain these theses in more details. 


3.1 Thesis 1 

Some scholars espouse thesis 1, that is, her guardian has the right to compulso- 
rily marry her off, i.e., without her consent. According to this thesis, “the person 
in whose hands is the marriage” in Q. 2:237 means the guardian. This inter- 
pretation is attributed to several Kufans: “the pupils of Ibn Mas‘ud,’68 ‘Alqama 
(Kufa, d. 62—73/681—-693),°° al-Aswad b. Yazid (Kufa, d. 75/694-5),”° Ibrahim 


67 Ifa womanisanon-virgin, she is supposed to have once married, for otherwise she would 
have fornicated. 

68 = Tabari, Jami‘, 4:318. 

69 = Tabari, Jami‘, 4:318, 319, 322; Ibn Abi Hatim, Tafsir, 2:445; Qurtubi, Tafsir, 4172. 

70 ~— Tabari, Jami‘, 4:319, 330; Qurtubi, Tafsir, 4:172. 
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al-Nakha‘,” Isma‘ll b. ‘Abd al-Rahman al-Suddi,” and al-Sha‘bi.”2 As for other 
regions, al-Hasan al-Basri (Basra),”4 ‘Ata b. Abi Rabah (Mecca),”° Muhammad 
b. Ka‘b (Medina),”6 Abu al-Zinad (Medina),”’ al-Zuhri (Medina),’”® Zayd b. 
Aslam (Medina),’? Rabi‘a (Medina),8° and Tawis (Yemen)®! are credited with 
this opinion. Zayd b. Aslam and Rabi‘a reportedly stated that it refers to the 
father of a virgin and the owner of a female slave.®? 

This thesis is divided into two sub-theses (thesis 1.1 and thesis 1.2) according 
to whether every guardian (i.e., including any collateral relative) exercises the 
compulsory guardianship (thesis 1.1), or only the father (or possibly the male 
agnate ascendants in general) does so (thesis 1.2). 

Thesis 11 is attributed to the Kufan qadi and jurist Shurayh, for he stated 
that her brother could remit the dower, regarding the case of a divorced wife 
who was a virgin. Likewise, ‘Ikrima stated that the remission by “the person in 
whose hands is the marriage” was valid, whether he was the uncle, the father, 
or the brother of a divorced woman.®? However, Shurayh is reported to have 
changed his opinion in favor of thesis 3, as noted below. 

Thesis 1.2, which is attributed to Zayd b. Aslam and Rabi‘a, as noted just above, 
finds its best expression in two statements attributed to Ibn ‘Abbas. First, ac- 
cording to athar [5-X12] (isnad: Muthanna [b. Mu‘adh, Basra, d. 228/842-3]— 
‘Abd Allah b. Salih [Kufa, d. 221/835-6]—Mu‘awiya b. Salih [Homs, then 
Andalus, d. 172/788—9]—‘Ali b. Abi Talha [Homs, d. 143/760-1]), Ibn ‘Abbas 
stated that “the person in whose hands is the marriage” referred to the father 
of a virgin, and he had the right to remit the dower because “she does not pos- 
sess her affair in his presence when she was divorced as long as she is under 
his guardianship” (laysa laha ma‘ahu amr idha tulliqat ma kanat ft hajrihi).84 


71 ~~ Tabari, Jami‘, 4:321, 323; Ibn Abi Hatim, Tafsir, 2:445; Qurtubi, Tafsir, 4172; Ibn Kathir, 
Tafsir, 1:643. 

72 Qurtubi, Tafsir, 4172. 

73 ~~ Tabari, Jami‘, 4:321; Qurtubi, Tafsir, 4172. 

74 ‘Abdal-Razzaq al-San‘ani, Tafsir, 1:96; Tabari, Jami‘, 4:320, 320-1, 322; Ibn Abi Hatim, Tafsir, 
2:445; Qurtubi, Tafsir, 4172; Ibn Kathir, Tafsir, 1:643. 

75 Tabari, Jami‘, 4:321; Ibn Abi Hatim, Tafsir, 2:445; Qurtubi, Tafsir, 4172. 

76 = Qurtubi, Tafsir, 4172. 

77 ~~ Qurtubi, Tafsir, 4172. 

78 = Qurtubi, Tafsir, 4172. 

79 = Qurtubi, Tafsir, 4172. 

80 Qurtubi, Tafsir, 4172. 

81 Ibn Abi Hatim, Tafsir, 2:445; Qurtubi, Tafsir, 4:72. 

82 = Tabari, Jami‘, 4:322. 

83 Qurtubi, Tafsir, 4173. 

84 Tabari, Jami‘, 4:318. 
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Second, according to athar [5-X13] (by the same isnad), Ibn ‘Abbas stated, “God 
conferred on a non-virgin, as well as on a virgin given in marriage by a guardian 
other than her father, the right to remit the dower. If they wish, they can remit 
the dower and give it up. If they wish, they can receive half of the dower.’®> The 
idea underlying these statements is that a virgin girl remains under the guard- 
ianship of her father, who is more entitled to herself and her property than she 
is even though she is adult and sane. 

Apart from Ibn ‘Abbas, Zayd b. Aslam, Rabi‘a, Shurayh, and ‘Ikrima, it is not 
clear whether those who interpreted “the person in whose hands is the mar- 
riage” as referring to the guardian adopted thesis 1.1 or thesis 1.2. But we have 
seen that Hanafis rule that the collateral male agnates as well as the father and 
the male agnate ancestors exercise compulsory guardianship over a minor girl, 
except that the girl given in marriage by the former can annul the marriage 
when she reaches the age of puberty according to the majority opinion of the 
school. We may infer, in conjunction with the statement of Shurayh cited just 
above, that the opinion that puts a virgin under the compulsory guardianship, 
whether the guardian is her father (or her grandfather) or one of her collateral 
male agnate relatives, was accepted by many Kufans. 


3.2 Thesis 2 

Thesis 2 is that a woman who has been divorced or widowed has the right to 
decide her own marriage and the one to remit the dower, whether she is a vir- 
gin or a non-virgin. I have inferred that Ibn al-Musayyab and Malik in his for- 
mer opinion adopted this thesis. This thesis leads to the interpretation that the 
clause in Q. 2:237 “unless they (the women) agree to forgo it” (illa an yafuna) 
applies to a virgin and to a non-virgin as well, but not vice versa. Indeed, the 
Hanafi jurist al-Jassas attributes this interpretation to the Hanafis, Sufyan 
al-Thawri, Ibn Shubruma, al-Awza‘l, and al-Shafis.8® But the Hanafis accord 
the right to decide her own marriage to any woman who is free, adult, and 
sane, whether she has once married or not and whether she is virgin or not. 
Al-Shafi, who holds that a virgin is subject to the compulsory guardianship 
of her father whether she has once married or not, permits her to remit the 
dower if she is adult, sane, and prudent, or endowed with discretion (rashida), 
ie., she is fully capable as far as financial transactions are concerned.®” As for 


85 Tabari, Jami‘, 4:314. 

86 —Jassas, Mukhtasar, 2:263, no. 734; cf. Baghawi, Tafsir, 1:286. 

87 Shafi, Umm, 5:75; cf. Nawawi, Majmiis 16:364. “Discretion” (rushd) is defined as “propriety 
with regard to property” (al-salah fi al-mal), that is, the ability to administer and improve 
one’s property properly. Tahawi, Mukhtasar, 97; Ibn Qudama, KGfi, 2:194-195. Let us note 
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Sufyan al-Thawni, he seems to have adopted the opinion that a previously mar- 
ried woman has the right to decide her own marriage even if she is a virgin, as 
will be shown in Section 5.4 (see p. 319). However, he is also reported to have 
interpreted “the person in whose hands is the marriage” to mean the ex-hus- 
band, that is, he is credited with thesis 3, as noted below. He may have changed 
his position. Likewise, Ibn Shubruma is credited with the same interpretation 
as Sufyan al-Thawri regarding “the person in whose hands is the marriage.”®® 
As for al-Awzail, he is credited with various opinions regarding the manner in 
which a minor girl is married off.89 For our purpose, hadith [5-X14] (isnad al- 
Bayhagqi—...—Muhammad b. Ishaq al-Saghani—al-Hakam b. Misa—Shu‘ayb 
b. Ishaq—al-Awza‘I—‘Ata’) is relevant. It reads that Jabir b. ‘Abd Allah stated, 
“A man gave her daughter, who was a virgin, in marriage without her mandate. 
Then she came to the Prophet, who separated them.””° This hadith is inspired 
by the idea that a previously married woman has the right to decide whom to 
marry, whether she is a virgin or not. Al-Awza‘l may have adopted, at least in 
one of his opinions, thesis 2. Whatever the case, thesis 2 was ultimately un- 
popular among traditionists. 


3.3 Thesis 3 

Thesis 3 underlies the interpretation that “the person in whose hands is the 
marriage” means the ex-husband, certainly because he can maintain the mar- 
riage if he so wishes. According to this interpretation, the clause “unless it 
be they make remission” in Q. 2:237 prescribes that if the wife, who is sup- 
posed to be a non-virgin, remits what is due to her she receives nothing of 
the dower, and the clause “the person makes remission in whose hands is the 
marriage” rules that if she is a virgin and the husband gives up its reduction 
he owes the entire amount of the dower to her. This is to say, the guardian 
cannot remit the dower in any case whatsoever. Apparently, this is the pur- 
pose for which this unnatural interpretation was proposed. This interpretation 
is attributed to Basrans such as Jabir b. Zayd,*! Abu Mijlaz Lahiq b. Humayd 


that al-Shafi'l abandons the principle that the right to give compulsorily a woman in mar- 
riage correlates with the right to remit the dower. 

88 Ibn Kathir, Tafsir, 1:644; Jassas, Mukhtasar, 2:263, no. 734; cf. ‘Ani, Figh al-Imam Ibn 
Shubruma, 50. 

89 = Qal‘ah ji, Mawsiia, 544-545. 

go _ Bayhaqi, Sunan, 1:17. 

91 Ibn Abi Hatim, Tafsir, 2:445; Ibn Kathir, Tafsir, 1:644; Salimi, Early Islamic Law, 342. 
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(d. 109/727-8),°? Ibn Sirin,9? Qatada,** Iyas b. Mu‘awiya (d. 121/738-9),9° and 
al-Rabr‘ b. Anas;9° Medinans such as Jubayr b. Mut‘im,9” Ibn al-Musayyab,?® 
Nafi‘ b. Jubayr,99 Tkrima,!°° Muhammad b. Ka‘b (d. 118/736-7);!0! Meccans 
such as Mujahid;!0? Damascenes such as Makhul (d. 18/736—7)!93 and Sa‘id b. 
‘Abd al-‘Aziz (d. 167/783—4);!04 Khurasanis such as Muaatil b. Hayyan (Balkh, 
d. 100/718—g)! and al-Dahhak.106 

As for Kufans, five scholars are credited with this interpretation: Shurayh,!©” 
Said b. Jubayr (d. 95/714),108 al-Sha‘bi,!©9 Ibn Shubruma,"° and Sufyan 
al-Thawri However, as noted, al-Sha‘bi is credited also with thesis 1. Likewise, 
Shurayh changed his position according to a report: ‘isa b. ‘Asim (al-Asadi, 
Kufa) heard Shurayh saying as follows: when ‘Ali asked him who was meant 
by “the person in whose hands is the marriage,” he responded that it was the 
guardian of the divorced wife, whereupon ‘Ali said, “No. It is the (ex-)husband.”"2 
According to another report, a man gave his sister in marriage. Then the hus- 
band divorced her before the consummation of the marriage, whereupon her 
brother exempted the husband from the payment of the dower, and Shurayh 


g2 = Ibn Abi Hatim, Tafsir, 2:445; Ibn Kathir, Tafsir, 1:644. 

93 Tabari, Jami‘, 4:326; Ibn Abi Hatim, Tafsir, 2:445; Ibn Kathir, Tafsir, 1:644. 

94  Baghawi, Tafsir, 1:287; Tha‘labi, Tafsir, 2:193. 

95 Ibn Abi Hatim, Tafsir, 2:445; Ibn Kathir, Tafsir, 1:644. 

96 ~~ Tabari, Jami‘, 4:331; Tha‘labi, Tafsir, 2193. 

97 Tabari, Jami‘, 4:325; Ibn Kathir, Tafsir, 1:644. 

98 ‘Abd al-Razzaq al-San‘ani, Tafsir, 1:96; Tabari, Jami‘, 4:328; Qurtubi, Tafsir, 4:171; Baghawi, 
Tafsir, 1:287; Ibn Kathir, Tafsir, 1:644; Tha‘labi, Tafsir, 2:193; Shafi, Umm, 5:74. 

99 —- Tabari, Jami‘, 4:330—331; Qurtubi, Tafsir, 4:171; Ibn Kathir, Tafsir, 1:644; Tha‘labi, Tafsir, 2:193. 

100 Ibn Kathir, Tafsir, 1:644. 

101 Tabari, Jami‘, 4:330; Qurtubi, Tafsir, 4171; Ibn Kathir, Tafsir, 1:644; Tha‘labi, Tafsir, 2193. 

102 ‘Abd al-Razzaq al-San‘ani, Tafsir, 1:96. 

103 Ibn Kathir, Tafsir, 1:644. 

104 Cf. Tabari, Jam(é‘, 4:332. 

105 Ibn Kathir, Tafsir, 1:643. 

106 = Tabari, Jami‘, 4:331, 332; Ibn Abi Hatim, Tafsir, 2:445; Ibn Kathir, Tafsir, 1:644; Tha‘labi, 
Tafsir, 2:193. 

107 ‘Abd al-Razzaq al-San‘ani, Tafsir, 1:96; Tabari, Jami‘, 4:325-329, 331, 332; Qurtubi, Tafsir, 
4.171. 

108 = Tabari, Jami‘, 4:329, 330; Qurtubi, Tafsir, 4:171; Ibn Kathir, Tafsir, 1:644; Baghawi, Tafsir, 
1:287; Shafit, Umm, 5:74. 

10g = Tabari, Jami‘, 4:330; Ibn Kathir, Tafsir, 1:644; Ibn Abi Hatim, Tafsir, 2:445; Qurtubi, Tafsir, 
4171; Baghawi, Tafsir, 1:287. 

110 Ibn Kathir, Tafsir, 1:644; Jassas, Mukhtasar, 2:263, no. 734. 

111 Tabari, Jami‘, 4:331-332; Qurtubi, Tafsir, 4:171; Ibn Kathir, Tafsir, 1:644; Jassas, Mukhtasar, 
2:263, no. 734. 

112 ~©Tha‘labi, Tafsir, 2:193; Ibn Abi Hatim, Tafsir, 2:445; Tabari, Jami, 4:324; Ibn Kathi, Tafsir, 
1:643-644. 
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ratified this. Al-Sha‘bi said that this was the most ridiculous judgment that 
Shurayh had rendered. Subsequently, Shurayh changed his opinion and 
said that “the person in whose hands is marriage” meant the ex-husband."8 
Moreover, the Kufan scholars credited with the interpretation that “the per- 
son in whose hands is the marriage” meant the guardian are in general earlier 
than those credited with the interpretation that it meant the ex-husband. It 
follows that Kufans changed their opinion in favor of the latter interpretation. 
The Quranic exegete al-Tha‘labi (d. 427/1035) writes that this interpretation is 
the established view (madhhab) of the Iraqis." 

Kufans must have changed their interpretation to safeguard the interest of 
the divorced woman, as indicated by an episode narrated by Abt Bishr (Warg®’ 
b. ‘Umar?): the Kufan scholar Sa‘id b. Jubayr said that “the person in whose 
hands is the marriage” is the ex-husband, while Tawus (Yemen) and Mujahid 
(Mecca) were of the opinion that it refers to the guardian. When Abt Bishr 
told that to Sa‘id, he responded, “If the guardian remits the dower, while she 
objects to that, is the remission permitted?” Then, when Abt Bishr came to 
Tawus and Mujahid to inform them of this, they changed their opinion and 
followed Sa‘id."5 In sum, the ancient doctrine or rather practice vested the 
guardian of a divorced woman who was a virgin with the rights to give her 
in marriage compulsorily and to remit her dower, whereas scholars belonging 
to later generations deprived him of these rights to safeguard her right to the 
dower by interpreting “the person in whose hands is the marriage” to mean her 
ex-husband. 

It is noteworthy that in view of the rationale of this thesis, the divorced 
woman cannot be given marriage without her permission whether she is adult 
or minor, and even if she is a virgin. In other words, she is exempted from com- 
pulsory guardianship in her capacity as a previously married woman. Let us 
note that this coincides with the definition of ayyim properly speaking accord- 
ing to Ibn al-Athir, ie., “a woman who has no husband, whether she is a virgin 
or a non-virgin, or whether she has been divorced or widowed.”"6 

The motive behind this thesis is not difficult to detect. As far as her property 
is concerned, a minor girl (as well as a minor boy) is subject to the guardian- 
ship of her father or grandfather, who are supposed to administer her property 
in her best interest. But Q. 2:237, taken literally, grants to her marriage guardian 
(wali ft al-nafs, wali fi al-nikah) the right to remit her dower, whereas jurists 


113 Tha‘labi, Tafsir, 2:193; cf. Tabari, Jami‘, 4:320. 
114 Tha‘labi, Tafsir, 2:193. 

115 Tabari, Jami‘, 4:329; cf. ibid., 4:319. 

116 Ibn al-Athir, Nihaya, 1:85. 
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unanimously hold that any of her male agnate relatives can be her marriage 
guardian. That is to say, a guardian who is indifferent to her interests may remit 
her dower to her detriment. This is why Jabir b. Zayd, Abu Mijlaz and many 
other scholars deprived the guardian of a divorced wife of the right to remit 
the dower even if she was minor, whereby they deprived him of the right to 
marry her off compulsorily, for Q. 2:237 indicates that the right to remit the 
dower is a corollary of the right to marry off the ward. This implies that the 
ancient Kufan and Hijazi doctrine was that the guardian exercised compulsory 
guardianship over a ward who was a minor or a virgin and that these scholars 
modified it as regards a divorced (and certainly a widowed) woman. 


3.4 Summary 

To summarize the foregoing arguments, three theses existed concerning the 
marriage of a divorced woman and the right to remit her dower, on the premise 
that she is adult and sane (as far as her marriage is concerned) or that she is 
adult, sane, and prudent (as far as the remission of her dower is concerned). 

(1) Thesis 1: If she is a non-virgin, only she has the rights to decide her mar- 
riage and to remit the dower. Regarding the case of a divorced wife who is a 
virgin, this thesis is divided into thesis 1.1 and thesis 1.2, in correspondence with 
the interpretation of “the person in whose hands is the marriage” in Q. 2:237. 
Some take “the person in whose hands is the marriage’ to refer to her guardians 
in general, and consequently confer on them the two rights (thesis 1.1). Early 
Kufans adopted this thesis before they adopted thesis 3. Others accord the two 
rights only to her father, limiting “the person in whose hands is the marriage” 
to him (thesis 1.2). Thesis 1.2 is attributed to Ibn ‘Abbas, Zayd b. Aslam, and 
Rabi‘a. 

(2) Thesis 2: Only she has these rights whether she is a virgin or a non-virgin. 
Her guardian has no say in her decision. According to this thesis, a divorced 
woman in general can decide her own marriage and remit her dower. This is 
the former opinion of Malik and is attributed to Ibn al-Musayyab. Sufyan al- 
Thawni and al-Awzai in one of their opinions seem to have adopted this thesis. 

(3) Thesis 3 underlies the interpretation that “the person in whose hands is 
the marriage” in Q. 2:237 means the ex-husband. According to this thesis, a di- 
vorced wife who is a non-virgin has the right to marry herself off and the right 
to remit the dower. The divorced woman who is a virgin occupies an interme- 
diate position: while she has neither the right to decide whom to marry nor the 
right to remit the dower, her guardian does not have these rights either. That 
is to say, only if she and her guardian agree on a marriage, can her marriage be 
concluded. The same applies to the remission of the dower. This thesis was ac- 
cepted by many Kufans and Basrans, and some Medinans. 
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35 Q. 4:19 

Before concluding this section, let us examine Q. 4:19, which alludes to the idea 
underlying the principle that the right to remit the dower is concomitant with 
the right to arrange the marriage of a divorced woman. This verse reads: 


O believers, it is not lawful for you to inherit women against their will; 
neither debar them, that you may go off with part of what you have given 
them, except when they commit a flagrant indecency. Consort with them 
honourably; or if you are averse to them, it is possible you may be averse 
to a thing, and God set in it much good.” 


Quranic exegetes cite a number of reports that explain this verse. 

(1) Ibn ‘Abbas narrated as follows: before the revelation of this verse, when 
aman died leaving behind his wife, his kinsmen were the suitors most entitled 
to her. If one of them wished, he could marry her; if they wished, they could 
give her in marriage; if they wished, they could detain her without allowing her 
to remarry. They were more entitled to her than her kinsmen. Then this verse 
was revealed.18 

(2) Ikrima and al-Hasan al-Basri narrated as follows: when a man died, one 
of his relatives would inherit her and detain her until she died or returned the 
dower. Then God prohibited this custom." A variant of this report attributes 
this explanation to Ibn ‘Abbas.!2° 

(3) ‘Abd al-Rahman b. Zayd (unidentified) narrated as follows: a man among 
the Quraysh in Mecca married a woman, but he apparently did not like her 
and divorced her on condition that she not be allowed to remarry without his 
permission. Then, when a man proposed marriage to her, he said that if she 
returned to him the dower he would permit her to remarry, but otherwise he 
would not permit it. This verse refers to that event.!#! 

(4) Zayd b. Aslam narrated as follows: according to the custom of the people 
of Yathrib (Medina in the Islamic period) in the Jahiliyya period, when a hus- 
band died, those who inherited his estate inherited her, and they abused their 
right to detain her until she consented to marrying them or they gave her in 
marriage to whomever they wanted. The inhabitants of the coastal plain (al- 
Tihama) abused her in this way: when a man repudiated his wife, he would 


117 Translated by Arberry. 

118 = Tabari, Jami‘, 6:521-522; Ibn Kathir, Tafsir, 2:239; cf. Tha‘labi, Tafsir, 3:275; Baghawi, Tafsir, 
21185, 

119 = Tabari, Jami‘, 6:522. 

120 Ibn Kathir, Tafsir, 2:239. 

121  Tabari, Jami‘, 6:530; cf. Ibn Kathir, Tafsir, 2:242. 
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stipulate that she could not marry anyone other than a man whom he wished 
unless she redeemed herself by returning part of what she had received. God 
forbade this custom to the believers.!22 

These reports suggest that the understanding existed that the return or re- 
mission of the dower was the consideration by which the wife was emancipated 
completely from the control of her ex-husband (or his kinsmen if he died), as 
is the case with khul‘ a contract by virtue of which the wife redeems herself, 
usually by giving up the unpaid dower. This appears to be why Q. 2:237 reads 
that “to remit (the dower) is nearer to piety,” for the ex-husband has never ben- 
efitted from the marital right. Whatever the case may be, this understanding 
is likely to lead to the following principle: if the wife has the right to remit the 
dower, then she has the right to decide her own marriage; if her guardian has 
this right, then he has the right to give her in marriage. This literal interpreta- 
tion seems to represent an early stage of doctrinal development, and underlay 
Malik’s former opinion. We have seen that he held that a virgin girl is eman- 
cipated from the guardianship of her father over her property when she en- 
ters the marital house and becomes capable in financial matters such that she 
becomes able to administer her property properly. This opinion, in conjunc- 
tion with the principle that the right to remit the dower is concomitant with 
the right to arrange the marriage of a divorced woman, as implied in Q. 2:237, 
leads to the rule that a previously married woman has the right to decide her 
own marriage if she is adult and sane. The statement of the Prophet contained 
in hadith [5-1.1C], “An ayyim is more entitled to herself” (al-ayyim ahaqq bi- 
nafsiha), should be interpreted—originally—in this sense. This proves to be a 
crucial point in the next Section. 


4 Hadiths [5-1] and [5-2] 


We have examined the legal doctrines in Kufa and Medina, and those of al- 
Shafii in Section 2. There, we have come across hadith [5-1.1C], which refers to 
the right of a woman to decide whom to marry. In this section, I analyze two 
hadiths that include this hadith or those which are similar to it in order to de- 
termine their original meanings and the process by which these hadiths were 
formed and developed. 


122 Ibn Abi Hatim, Tafsir, 3:903, no. 5033. 
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41 Preliminary Analysis 

Many hadiths refer to the marriage of an ayyim/thayyib and a virgin, or an or- 
phan, who is supposed to be a virgin. By my count, there are 95 hadiths narrated 
by Ibn ‘Abbas (hadith [5-1]), and 70 hadiths by Abt Hurayra (hadith [5-2]). At 
first glance they give the impression that the two terms ayyim and thayyib are 
synonymous and interchangeable. For example, according to hadith [5-11A] 
the Prophet stated, “An ayyim is more entitled to herself (ahaqq bi-nafsiha) 
than her guardian. A virgin should be asked for mandate (tusta’maru) regarding 
herself, her permission being her silence,”!#3 while according to hadith [5-1.3A] 
the Prophet stated, “A thayyib is more entitled to herself than her guardian. A 
virgin should be asked for mandate regarding herself, her permission being her 
silence.” Likewise, according to hadith [5-2.2C] the Prophet stated, “An ayyim 
cannot be given in marriage until she is asked for mandate. A virgin cannot be 
given in marriage until she is asked for permission (tustadhanu),’ while ac- 
cording to hadith [5-2.4C] the Prophet stated, “A thayyib cannot be given in 
marriage until she is asked for mandate. A virgin cannot be given in marriage 
until she is asked for permission.’ Ayyim and thayyib seem to be synonymous in 
these hadiths, while there is no doubt that thayyib means a non-virgin. 

I have shown, however, that an ayyim in hadith [5-1.1C] meant originally a 
previously married woman. How did this term change its meaning? To answer 
this question, let us count the number of hadiths that contain various com- 
binations of two sentences. The following is the labelling of the first and the 
second sentences. 

The first sentences are: 


1 “An ayyim is more entitled (ahagqq, awla, or amlak) to herself than her 
guardian.” 

2 “An ayyim cannot be given in marriage until she is asked for mandate.” 

3 “A thayyib is more entitled (ahagq or amlak) to herself [than her 
guardian].” 

4 “A thayyib cannot be given in marriage until she is asked for mandate.” 

“A thayyib cannot be given in marriage until she is asked for permission.’ 

“The guardian (or the father) has no right over a thayyib (laysa li-l-walt 

maa al-thayyib amr). 

7 “A thayyib should be consulted (al-thayyib tushawaru).” 

8 “A thayyib shares permission etc.” 


an 


123 “Permission” at the end of this hadith means the permission for giving mandate. 
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The second sentences are: 


“A virgin cannot be given in marriage until she is asked for mandate.’ 
“The father of a virgin should ask her for mandate.” 

“A virgin cannot be given in marriage until she is asked for permission.’ 
“An orphan must be asked for mandate.” 


moawes 


“An orphan must be asked for permission.’ 


Table 5.1 and Table 5.2 represent the numbers of the combinations of the first 
sentences—the second sentences in hadiths [5-1] and [5-2] respectively. 

We can observe two phenomena that require explanation: (1) in hadith 
[5-1], 34 hadiths contain sentence A or B, which assert that the mandate of 
a virgin is needed for her guardian to give her in marriage, while 40 hadiths 
include sentence C, which states that her permission is needed. In hadith [5-2], 
only 4 hadiths contain sentence A (no hadith contains sentence B), while 46 
hadiths contain sentence C; (2) the terms ayyim and thayyib are used in 61 and 


TABLE 5.1 Combination of constitutive sentences in hadith [5-1] 


A B Cc D E - Total 
1 24 oO 29 4 4 fe) 61 
3 2 7 9 ) ) 1 19 
6 1 (e) 9 2 oO 13 
- oO oO 1 1 ) ) 2 
total 27 7 40 14 6 1 95 


TABLE 5.2 Combination of constitutive sentences in hadith [5-2] 


A Cc D - Total 

2 1 20 ) ) 21 
4 ) 24 ) 1 25 
5 2 ) 0) 2 
7 1 fe) 1 2 
8 fe) oO oO 

= oO oO 18 fe) 18 
total 4 46 18 2 70 
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32 hadiths respectively in hadith [5-1], while they are used in 21 and 31 hadiths 
respectively in hadith [5-2]. 

To explain these phenomena, it is necessary to know the difference between 
“mandate” (amr) or “asking for mandate” (isti’mar), on the one hand, and 
“permission” (idhn) or “asking for permission” (isti’dhan) on the other hand. 
Commenting on hadith [5-2.2C6], Ibn Hajar al-‘Asqalani explains as follows: 
“asking for mandate” means that “the guardian cannot contract a marriage for 
her until he asks her for mandate (hatta yatluba al-amr minha).’ The difference 
between “asking for mandate” and “asking for permission” is that the former 
necessitates “consultation and leaving the decision to the person who is asked 
for mandate” (al-mushawara wa-jat al-amr ila al-musta’mara), and this is why 
the guardian needs her explicit permission in order to conclude the contract, 
whereas the permission that a virgin is asked for can be expressed by her si- 
lence as well as her utterance.!*4 

In sum, according to Ibn Hajar, both “asking for mandate” and “asking for 
permission” imply that a woman has the right to decide her own marriage. This 
posed, however, a difficulty for Malik and al-Shafii, since they authorize the 
father of a virgin to marry her off compulsorily. To avoid this difficulty, Malik 
interpreted the second sentence (sentence C) of hadith [5-11C7] as ruling on 
the case of a woman subject to the guardianship of a person other than the 
father of a virgin. But it is implausible that this hadith does not rule on the 
guardianship of the father, which is the most typical case of guardianship.!25 
Likewise, the interpretation of al-Shafil, who takes the second sentence of 
hadith [5-1.1C7] to recommend the father of a virgin daughter to comply with 
her wishes, seems strained.!*6 Their interpretations appear to be incorrect. In 
fact, we have seen, in Section 3, that regarding the guardian of a divorced wife 
who is a virgin, some scholars authorize him to marry her off compulsorily 
(thesis 1), whereas others permit her to decide her own marriage (thesis 2), and 
yet others held that only if such a woman and her guardian agreed on a mar- 
riage could it be concluded (thesis 3). We can assume that the phrase “asking for 
mandate” was inspired by thesis 2, whereas the phrase “asking for permission” 


124 Ibn Hajar al-‘Asqalani, Fath, 9:192. 

125 However, Ibn ‘Abd al-Barr adopts this interpretation, asserting, “The father is not includ- 
ed among the generality of marriage guardians, because his status is so exalted that he 
should not be included with marriage guardians who do not resemble him and do not 
share the powers specific to him.” Baugh, Minor Marriage, 195-196, citing Ibn ‘Abd al-Barr, 
Istidhkar (2002), 5:390 = ibid. (1414), 16:28, no. 22143. This is certainly because he interprets 
this hadith in accordance with the Maliki doctrine. 

126 Cf. Baugh, Minor Marriage, 124-125. 
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was inspired by thesis 3. In the following pages, I attempt to explain the process 
by which hadiths [5-1] and [5-2] were formed on this assumption. 


4.2 Hadith [5-7] 

Hadith [5-1] has in common the isnad Nafi‘ b. Jubayr—Ibn ‘Abbas. Nafi‘ b. 
Jubayr b. Mut‘im (d. 99/717-8) was a Medinan jurist and traditionist. We have 
encountered his name twice. In Section 2.1, he appeared in the isnad of hadith 
[5-KyK], which reads that the Prophet annulled the marriage of Khansa’, who 
had been widowed, concluded by her father against her will, whereas, accord- 
ing to her, she “possessed her own affair.” Taken literally, this hadith is inspired 
by thesis 2, for it means (to repeat, if taken literally) that Knhans@ possessed her 
own affair, i.e., she was fully capable, in her capacity as a previously married 
woman. In Section 3, he is credited with the opinion that a divorced woman 
can remit her dower only if she is non-virgin and the opinion that “the person 
in whose hands is the marriage” in Q. 2:237 means the ex-husband of a divorced 
woman. This is to say, he adopted thesis 3, according to which the marriage 
of a virgin girl who has been previously married can be concluded only if she 
and her guardian agree with it. We may assume that at least some of hadiths 
belonging to hadith [5-1] (as well as hadith [5-2]) are inspired by these theses. 


4.2.1 Hadiths [5-1.1A], [5-1.3A], and [5-1.6A] 

Hadith [5-1.1A] comprises 24 hadiths: 16 hadiths have in common the isnad 
Malik—‘Abd Allah b. al-Fadl—Nafi‘ b. Jubayr—Ibn ‘Abbas, while the remain- 
ing eight hadiths have the isnad ‘Ubayd Allah b. ‘Abd al-Rahman b. ‘Abd Allah 
b. Mawhab or ‘Abd Allah b. ‘Abd Allah b. Mawhab—Nafi‘ b. Jubayr—Ibn 
‘Abbas in common. ‘Abd Allah b. al-Fadl was a Medinan Successor. Apart from 
these hadiths, he transmitted only a handful of hadiths. ‘Ubayd Allah b. ‘Abd al- 
Rahman b. Mawhab (d. 154/771-2) was a Medinan traditionist. He heard from 
a number of Medinan traditionists, including his uncle ‘Ubayd Allah b. ‘Abd 
Allah b. Mawhab.!? I could not identify ‘Abd Allah b. ‘Abd Allah b. Mawhab, 
but judging from his name, he seems to have been a brother of ‘Ubayd Allah b. 
‘Abd Allah b. Mawhab, or they could be the same person. 

Hadith [5-1.1A] is represented by hadith [5-1.1A1] (ésnad: Ibn Hanbal—‘Abd 
Allah b. Numayr—Malik—‘Abd Allah b. al-Fad1—Nafi‘ b. Jubayr—Ibn ‘Abbas), 
according to which the Prophet stated, “An ayyim is more entitled to herself 
than her guardian. A virgin must be asked for mandate regarding herself, her 


127. Ibn Hajar al-‘Asqalani, Tahdhib, 4:21-22, no. 4959; Ibn Hibban, Thiqat, 7:147-148; Ibn Sa‘d, 
Tabagat, 7:568, no. 2187. 
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silence being her acknowledgement (iqraruha).”!?8 The second sentence of 
hadith [511A] means, at first glance, that a virgin ayyim is the principal of a 
marriage contract, i.e., she can decide her own marriage, as indicated by the 
phrase, “until she is asked for mandate.” But if her guardian can conclude the 
marriage of his virgin ward only by obtaining her mandate, is she not also 
“more entitled to herself than her guardian,” as the first sentence reads? What 
does this hadith mean? To answer this question, let us examine two sets of 
hadiths. 

(1) Hadith [5-1.6A] (ésnad: al-Tahawi—Farwa b. Sulayman—Yahya b. ‘Abd 
al-Hamid al-Himmani—‘Abd Allah b. al-Mubarak—Ma‘mar—Salih b. Kaysan 
[Medina, d. 140/757-8]—Nafi‘ b. Jubayr—Ibn ‘Abbas) reads that the Prophet 
stated, “The father has no right over a non-virgin girl, and a virgin girl must 
be asked for mandate, her permission being her silence.”!29 Hadith [5-1.3A1] 
(isnad: al-Tahawi—al-Rabi‘ b. Sulayman—Asad b. Musa [Egypt, d. 212/ 
827-8 ]—Ibn ‘Uyayna—Ziyad b. Sa‘d [Mecca, Yemen, d. ca. 150/767—-8]—‘Abd 
Allah b. al-Fadl—Nafi‘ b. Jubayr—Ibn ‘Abbas) reads that the Prophet stated, “A 
non-virgin is more entitled to herself than her guardian, and a virgin girl must 
be asked for mandate.”!3° 

This is to say, on the one hand, the two hadiths accord to a guardian of a 
non-virgin, even if he is her father, no right with regard to her marriage. On 
the other hand, they differentiate between a non-virgin and a virgin who has 
the right to decide her own marriage (on the supposition that they are ayyim 
in the sense of a previously married woman). What is the difference between a 
non-virgin and a virgin? I infer that the difference lies in that a virgin is required 
to enstrust her guardian with the conclusion of her marriage even though she 
has the right to decide whom to marry, whereas a non-virgin, who has the right 
to arrange her own marriage, does not even need to entrust her guardian with 
the conclusion of her marriage. I cannot prove this inference with certainty, 
but we have seen that Medinans at first permitted a woman to conclude a mar- 
riage contract and later introduced the Basran opinion prohibiting it. If this 
was the case, then this opinion was applied, at first, to the marriage of a virgin 
ayyim. This is to say, hadith [5-1.6A] means that the marriage contract can be 
concluded only by the father who has obtained the mandate of his daughter if 
she is a virgin ayyim, whereas a virgin ayyim can conclude her own marriage 
if her gurdian is a person other than her father. Hadith [5-1.3A1] means that a 


128 Ibn Hanbal, Musnad, 3:439, no. 3421. 
129 ©Tahawi, Mushkil, 14:434, no. 5735. 
130 ©Tahawi, Ma ‘ani, 4:366; ibid., Mushkil, 14:433, no. 5734. 
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virgin ayyim cannot conclude her own marriage, but is required to entrust her 
guardian with its conclusion, whether he is her father or not. 

(2) The second sentence of hadith [5-1.1A], ie., sentence A, reads, “A vir- 
gin must be asked for mandate,” while the hadith [5-X6] cited above reads, 
“Virgin girls must be asked for mandate with regard to themselves, whether or 
not her father is alive.” They are substantially identical. This may suggest that 
sentence 7 was combined, at some point in time, with sentence A (or its origi- 
nal) to form hadith [5-1.1A]. 

By synthesizing (1) and (2), it is possible to infer as follows: Sentence 1 meant 
originally that an ayyim (a previously married woman, whether she is a virgin 
or a non-virgin) has the right to decide and to arrange her own marriage. I sur- 
mise that the hypothetical hadith (say, [5-1.1]), which consists only of sentence 7, 
was once in circulation. Subsequently, when the rule was introduced that a 
virgin ayyim must entrust her guardian with the conclusion of her marriage, 
it changed its meaning, coming to express the rule that a previously married 
woman in general has the right to decide her own marriage, but not the right 
to conclude the marriage contract for herself if she is a virgin (as expressed 
by Aadith [5-1.3A]), or if she is a virgin subject to the guardianship of her fa- 
ther (as expressed by hadith [5-1.6A]). At about the same date, sentence A was 
combined with this hypothetical hadith to make hadith [5-1.1A]. Therefore, the 
original hadith [5-11A] should be translated as, “A previously married woman 
has the right to decide whom to marry to the exclusion of her guardian, but she 
is asked to give the mandate to her guardian to conclude the marriage contract 
if she is a virgin.” Thus interpreted, this hadith was inspired by thesis 2, i-e., the 
ancient doctrine held by some Medinans and Malik’s former doctrine. 


4.2.2 Hadith [5-1.1C] 

Hadith [5-1.1C] comprises 29 hadiths. They have in common the isndd Malik 
-Abd Allah b. al-Fadl—Nafi‘ b. Jubayr—Ibn ‘Abbas. Hadith [5-1.1C1] (isnad: 
Yahya b. Yahya al-Laythi—Malik—‘Abd Allah b. al-Fadl—Nafi‘ b. Jubayr b. 
Mut‘im—lIbn ‘Abbas) reads that the Prophet stated, “An ayyim is more en- 
titled to herself than her guardian. A virgin must be asked for permission 
(tusta‘dhanu) regarding herself, her permission being her silence.”*! Its matn 
is similar to that of hadith [5-11A], except that the clause, “A virgin must be 
asked for permission,” is used instead of “A virgin must be asked for mandate.” 
In this hadith, ayyim appears to mean a non-virgin, for if it means a previously 
married woman, the first sentence contradicts the second sentence. Therefore, 
this hadith should be translated as “A non-virgin has the right to decide whom 
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to marry to the exclusion of her guardian. A virgin who was once married must 
be asked to consent to her marriage.” This is in accordance with thesis 3 (see 
pp. 282-285), which asserts that a virgin ayyim is not subject to compulsory 
guardianship and that only if she and her guardian agree with a marriage can 
it be validly concluded. 

Which is the earlier version, hadith [5-1.1A] or hadith [5-1.1C]? If ayyim origi- 
nally meant a previously married woman, as indicated, hadith [5-1.1A] was 
put into circulation at first, and some transmitters reformulated it as hadith 
[5-1.1C]. This reformulation seems to have occurred toward the end of the first 
century at the latest, for Nafi‘ b. Jubayr is reported to have interpreted “the 
person in whose hands is the marriage” in Q. 2:237 to mean the ex-husband. 
This is to say, he held thesis 3, which is at the basis of hadith [5-1.1C]. The same 
interpretation is attributed also to other Medinans, that is, Ibn al-Musayyab 
(d. 94/712-3), ‘Ikrima (d. 104/722—3), and Muhammad b. Ka‘b (d. 117/735-6). 

According to Sahntn, Malik interpreted hadith [5-1.1C] in line with his own 
opinion, as noted. His interpretation is based on the ideas that are different 
from the original ones underlying hadith [5-1.1C]. That is, he differentiated be- 
tween a non-virgin (he interpreted ayyim in this hadith to mean a non-virgin, 
as noted), who has the exclusive right to decide whom to marry, and a virgin, 
whereby he assimilated a virgin who has once married to one who has never 
married. The manner in which a virgin is given in marriage differs according 
to whether her guardian is her father or not. If her guardian is her father, she is 
subject to his compulsory guardianship. Otherwise, only if she and her guard- 
ian agree is a marriage contract concluded. It is not clear whether or not Malik 
was the first to interpret hadith [5-11C] in this sense, but we have seen that 
the idea that a virgin is subject to the compulsory guardianship of her father 
was held by several Medinan authorities prior to him. Al-Qasim b. Muhammad 
(d. 102-112 /720—731), Salim b. ‘Abd Allah (d. 106/724-5), and Sulayman b. Yasar 
(d.107/725-6) asserted that the father of a virgin can give her in marriage with- 
out her permission.!8* Zayd b. Aslam (d. 136/754) and Rabi‘a (d. 136/753—4) in- 
terpreted “the person in whose hands is the marriage” in Q. 2:237 to refer to 
the father of a virgin and the owner of a female slave.!33 However, none of 
these names is found in the isndds of hadith [5-1], which taken literally ex- 
presses thesis 2 or thesis 3. Malik seems to have been the first or among the 
first to interpret hadith [5-1.1C] in line with this idea. I will return to this point 
in Section 6 (see pp. 321-323). 


132 Sahnin, Mudawwana, 2:158, cited in Kecia Ali, Marriage and Slavery in Early Islam, 35. 
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4.2.3 Hadith [5-.D] and Hadith [5-1.1D1] 

Hadith [5-1.D] (isnad: ... Shu‘ayb b. Ayyub—dZayd b. al-Hubab [Kufa, d. 203/ 
818-9 ]|—Malik—‘Abd Allah b. al-Fadl|—Nafi‘ b. Jubayr]) reads that Ibn ‘Abbas 
narrated that the Prophet stated, “An orphan girl (yatima) must be asked 
for mandate, her permission being her silence.”!*4 Hadith [5-11D] comprises 
four hadiths. Hadith [5-1.1D1] has the isnad al-Nas#i—Mahmud b. Ghaylan 
[Marw, Baghdad, d. 239/854-5]|—Abt Dawid al-Tayalisi—Shu‘ba— Malik. 
‘Abd Allah—Nafi—Ibn ‘Abbas. Thus, it has the same isnad as hadith [5-1.D] 
up to Malik (I will consider Hadiths [5-11D2]-[5-1.1D4] below, along with 
other hadiths whose isnads include Salih b. Kaysan in common). It reads that 
Shu‘ba said: 


One year after the death of Nafi‘ I heard him [viz., Malik b. Anas], who 
held his circle (halga) on that day, saying, “Abd Allah b. al-Fadl related 
to me on the authority of Nafi‘ b. Jubayr that Ibn ‘Abbas narrated that 
the Prophet stated, ‘An ayyim is more entitled to herself than her guard- 
ian. An orphan girl (yatima) must be asked for mandate, her permission 
being her silence.”!°5 


Before proceeding to the analysis of this hadith, it is necessary to solve a prob- 
lem in dating. At first glance, “Nafi” in the first sentence of this hadith is Nafi‘ b. 
Jubayr (d. 99/717—-8), who appears as the teacher of ‘Abd Allah b. al-Fad] in the 
isnad of this hadith. But “Nafi” in the first sentence refers to Nafi,, the mawla 
of Ibn ‘Umar and one of the most important teachers of Malik, for the follow- 
ing reasons: first, if this “Nafi” refers to Nafi‘ b. Jubayr, Shu‘ba participated in 
Malik’s circle when Malik was six to ten years old, for he is reported to have 
been born in 90/708-9, 93/711-2 or 94/'712—3.1° This is unlikely, not to say ab- 
solutely impossible. Secondly, on the one hand, Shu‘ba is also reported to have 
said, “I arrived in Medina in 118, where I saw Malik holding a circle. I found 
that Nafi‘ had died.”!8” On the other hand, Nafi, the mawla of Ibn ‘Umar, died 
sometime between 117/735-6 and 120/737-8.188 If he died in 117, he died one 
year before Shu‘ba arrived in Medina. This certainly coincides with Shu‘ba’s 
statement, “One year after the death of Nafi‘ I heard him,” at the beginning of 


134 Daraqutni, Sunan, 3:239, no. 68. 

135 Nasa’l, Sunan, 3:280, no. 5372. 

136 Ibn Hibban, Thigat, 7:459; Juynboll, Encyclopedia of Canonical Hadith, 281-283. 
137. Dhahabi, Siyar, 8:127. 

138 Juynboll, “Nafi,, the mawla of Ibn “Umar,” 217. 
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this hadith, if this Nafi‘ is the mawla of Ibn ‘Umar. It follows then that “Naf” 
refers to the mawla of Ibn ‘Umar. 

With this premise, what does the statement of the Prophet in this hadith 
mean? I have shown that his statement in hadith [5-1.6A], “a virgin girl must 
be asked for mandate, her permission being her silence,” means that a virgin 
should entrust her guardian with the conclusion of her marriage. Therefore, 
the second sentence of the statement of the Prophet in hadith [5-1.1D] (element 
D) means that a virgin ayyim subject to the guardianship of someone other 
than her father is required to entrust him with the conclusion of her marriage 
contract. If so, what does the first sentence (element 1) mean? Two possible 
interpretations exist depending on what ayyim meant in this hadith, that is, 
whether it meant a non-virgin or a previously married woman. However, Malik 
does not seem to have interpreted ayyim to mean a non-virgin when he related 
this hadith to Shu‘ba. I have inferred that Malik maintained the opinion that 
a woman who has stayed in the marital house for one year, which he thought 
constituted “a long stay,” has the right to decide whom to marry, in 150/767—-7 
(see p. 272). It follows that “ayyim” in hadith [5-1.1D1], which Shu‘ba heard from 
Malik in 18/736—7, meant a previously married woman.!89 

If, in accordance with this inference, ayyim in hadith [5-1.1D1] means a pre- 
viously married woman, what does this hadith mean? By assuming that Malik 
interpreted the first sentence to mean that an ayyim has the right to decide 
whom to marry, in accordance with the comment of Sahnin on the interpreta- 
tion of hadith [5-1.1C] by Malik, I infer that the second sentence meant that an 
ayyim is required to entrust her guardian with the conclusion of her marriage 
if he is not her father, which implies that she is all the more required to do so 
if she is subject to the guardianship of her father. In fact, we have seen that 
hadith [5-1.6A] represents a transitional stage where it was required that the 
guardian conclude the marriage contract of a woman only if he is her father. 
Hadith [5-1.D] was intended to apply this rule also to the marriage of a virgin 
ayyim subject to the guardianship of a person other than her father. Thus, the 
idea underlying hadith [5-1.1D1] is that a previously married woman has the 
right to decide whom to marry, but she is required to entrust her guardian with 
the conclusion of the marriage contract, whether she is subject to the guard- 
ianship of her father or other persons. 

Then a question arises. Malik in his later opinion regarded the loss of vir- 
ginity as the primary cause that puts an end to the compulsory guardianship 


139 To add, I will show that “ayyim” in hadith [5-1] changed its meaning to mean a non-virgin 
during the period 171-90, based on a statistical analysis. See pp. 321-323. 
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of the father. If “ayyim” in hadith [5-11D1] means a non-virgin, it is closer to 
his later opinion than hadiths [5-1.1A] or [5-1.1C] literally interpreted, whereas 
Malik passed on these hadiths to no less than 22 pupils. Why did he not trans- 
mit hadith [5-1.1D | to his pupils other than Shu‘ba? One possibility is that Malik 
was aware that hadith [5-1.1D] was a composite hadith put into circulation at a 
later date than hadith [5-.1A] and hadith [5-1.1C]. If so, he seems to have pre- 
ferred to interpret hadith [5-1.1C] in accordance with his opinion rather than to 
transmit hadith [5-1.1D]. 


4.2.4 Hadiths Transmitted from Salih b. Kaysan 

Hadiths [5-1.1D2]-[5-11D4], hadith [5-1.1E], hadith [5-1.6D], and hadith [5-1.6E] 
have in common the isnad Salih b. Kaysan—‘Abd Allah b. al-Fadl—Nafi‘ b. 
Jubayr—lIbn ‘Abbas. Salih b. Kaysan (d. 140/757-8 or after) was a Medinan ju- 
rist and traditionist.14° 

(1) Hadiths [5-1.1D2]-[5-1.1D4] have in common the isnad Ya‘qub b. Ibrahim 
(Medina, then Baghdad, d. 208/824)— Ibrahim b. Sa‘d (Medina, then Baghdad, 
d. 182/798—9)—Muhammad b. Ishaq—Salih b. Kaysan—... They have essen- 
tially the same matn as the hadith [5-1.1D1] cited above, the only difference 
being that “awla’ is used here instead of “ahaqq.’” These hadiths are inspired by 
the same idea as hadith [5-1.1D1]. 

(2) Hadith [5-1.1E] have in common the isndd ‘Abd Allah b. Raja’ (Basra, 
d. 219/834-5)—Sa‘id b. Salama b. Abi al-Hussam (Medina)—Salih b. 
Kaysan—... Their matn resembles that of hadith [5-1.1D1], except that the sec- 
ond sentence of the statement of the Prophet reads, “An orphan girl must be 
asked for permission, her permission being her silence.”!! 

(3) Hadith [5-1.6D] has in common the isnad ‘Abd al-Razzaq al-San‘ani— 
Ma‘mar—Salih b. Kaysan—... All the 9 hadiths (hadiths [5-1.6D1]—[5-1.6D9]) 
belonging to this hadith have similar matns, that is, the Prophet stated, “The 
guardian has no right over a non-virgin girl (/aysa li-l-walt ma‘a al-thayy- 
ib amr), and an orphan must be asked for mandate, her silence being her 
acknowledgement.’#2 

(4) Two hadiths belonging to hadith [5-1.6E] have in common the isnad 
‘Abd al-Razzaq al-San‘ani—Ma‘mar—Salih b. Kaysan—... They read that the 
Prophet stated, “The guardian has no right over a non-virgin girl, and an or- 
phan must be asked for permission, her silence being her acknowledgement.” 


140 Ibn Sa‘d, Tabaqait, 7:513, no. 2054; Ibn Hibban, Thiqat, 6:454. 
141 Daraqutni, Sunan, 3:239, no. 65. 
142 For example, ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:145, no. 10299. 
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We observe that in hadiths [5-11D] and [5-11E], which were transmitted 
from Salih to Medinan traditionists (Muhammad b. Ishaq and Sa‘td b. Salama), 
the term “ayyim” is used, whereas “thayyib” is used in hadiths [5-1.6D] and 
[5-1.6E] received by the Basran Ma‘mar from Salih b. Kaysan. This alludes to 
the possibility that Salih used “ayyim” in the matn of these three hadiths, which 
his pupil Ma‘mar replaced with “thayyib.” This is corroborated by comparing 
the matn of hadiths [5-1.3C3]—[5-1.3C5], whose isnads include Shu‘ba—Malik, 
with that of hadith [5-11D1], which has the same isnad. The former read that 
the Prophet stated, “A non-virgin (thayyib) is more entitled to herself than her 
guardian. A virgin must be asked for permission regarding herself, her acknowl- 
edgement being her silence.”!43 We have seen that Sahnin writes that Malik 
interpreted “ayyim” in hadith [5-1.1C] as meaning a thayyib (a non-virgin). This 
implies that no variant of hadith [5-1| that use “thayyib” was in circulation in 
Medina. In addition, hadith [5-11D1], which Shu‘ba received from Malik, uses 
“ayyim,’ as noted. On the other hand, no less than 13 Basrans appear in the 
isnads of variants of hadith [5-2] received from Yahya b. Abi Kathir that use 
“thayyib.” Therefore, we can infer that Basran transmitters Ma‘mar and Shu‘ba, 
who received matns that use “ayyim” from Salih b. Kaysan and Malik respec- 
tively, replaced it with “thayyib.’ 


4.2.5 Hadith [5-1.3B] 

Hadiths [5-1.3B1], [5-1.3B2], [5-1.3B5]—[5-1.3B7] (isnad: ... Sufyan b. ‘Uyayna— 
Ziyad b. Sa‘'d—‘Abd Allah b. al-Fadl—...) read that the Prophet stated, “A non- 
virgin is more entitled to herself than her guardian, and the father of a virgin 
girl must ask for mandate regarding herself, her permission being her silence.”!#4 
The second sentence seems to mean that a previously married woman who is 
a virgin is required to entrust her father with the conclusion of her marriage, 
implying that she can arrange her own marriage if her guardian is a person 
other than her father, just as a non-virgin irrespective of whether her guardian 
is her father or not. 

Ziyad b. Sa‘d (d. ca. 150/767-8 or before) lived in Mecca.!* If “a virgin girl” is 
supposed to have previously married, these hadiths are inspired by thesis 2 and 
the opinion that a non-virgin can arrange her own marriage. This is opposed 
to the idea underlying athar [5-X15] (isnad: Ibn ‘Ulayya—Ibn Jurayj—‘Amr b. 
Dinar [Mecca, d. 126/743-4]—‘Ikrima). According to this athar, Ibn ‘Abbas 
stated, regarding Q. 2:237, that the guardian can remit the dower if a woman 


143 Abu ‘Awana, Musnad, 3:76, no. 4254; Bayhaqi, Sunan, 7:18. 
144 Ibn Hanbal, Musnad, 2:444, no. 1897; Nasa’, Sunan, 3:281, no. 5375. 
145 Ibn Hibban, Thigat, 6:319. 
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divorced before the consummation of marriage is a virgin, even against her 
will.!46 This is to say, she is subject to the compulsory guardianship. Bearing in 
mind that two renowned Meccan traditionists, Ibn Jurayj and ‘Amr b. Dinar, 
are included in its isnad, two opinions may have existed in Mecca in the first 
half of the second century, just as in Medina. 


43 Hadith [5-2] 

Most hadiths belonging to hadith [5-2] have in common the isnad Abu Salama 
b. ‘Abd al-Rahman (Medina, d. 94/712-3 or 104/722-3)—Abu Hurayra. In the 
following, I will analyze hadiths that have in common the isnad: Yahya b. Abi 
Kathir (Basra, Yamama, d. 129/746—7)—Abu Salama—Abt Hurayra, and then 
other hadiths. 


4.3.1 Hadiths [5-2.2A], [5-2.2C], etc. 
Hadiths belonging to this group (comprising hadiths [5-2.2A], [5-2.2C], 
[5-2.4C], and [5-2.5A]) have in common the isnad Yahya b. Abi Kathir—Abu 
Salama—Abt Hurayra. Twenty hadiths belonging to hadith [5-2.2C] contain 
the following statement of Abu Hurayra: 


The Prophet said, “An ayyim cannot be given in marriage until she is 
asked for mandate. A virgin cannot be given in marriage until she is asked 
for permission.” They asked, “O Messenger of God, how can we know her 
permission?” He replied, “By her silence.”*” 


Twenty-four hadiths belonging to hadith [5-2.4C] have a matn similar to this, 
with the only major difference being that thayyib is substituted for ayyim.'48 In 
addition, three traditionists appear in the isndds of both hadiths that contain 
ayyim and hadiths that contain thayyib: al-Awza‘l appears in the isnads of 
hadiths [5-2.2C17] and [5-2.4C1]-[5-2.4Cu]; Ma‘mar appears in the isnads of 
hadiths [5-2.2C13], [5-2.2C14], [5-2.4C20] and [5-2.4C21]; Hisham al-Dastuwa’l 
appears in the isnads of hadiths [5-2.2C1|—[5-2.2C8] and [5-2.4C15]—[5-2.4C18]. 
As either of the two matns is not found in any of the other hadiths belonging 
to hadith [5-2], we can infer that it is Yahya b. Abi Kathir who first put into 


146 = Tabari, Jami‘, 4:317. But she can remit it for herself. loc. cit. 

147. Bukhani, Sahih, 7:17, no. 5136; Muslim, Sahih, 2:1036, no. 64 (1419); Ibn Hanbal, 9:258, 
no. 9571; Tabarani, Awsat, 8:343-344, no. 8820. 

148 Bukhani, Sahih, 9:25, no. 6968; Abu Dawid, Sunan, 2:231, no. 2092; Tirmidhi, Sunan, 3:406, 
no. 1107; Ibn Maja, Sunan, 1:601—602, no. 1871; Ibn Hanbal, Musnad, 7:209, no. 7398; 7:460, 
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circulation hadith [5-2.2C], and he or some of the transmitters subsequent to 
him reformulated it as hadith [5-2.4C] by substituting thayyib for ayyim. 

Bearing in mind that Yahya b. Abi Kathir was a Basran who moved to 
Yamama, let us try to justify this reformulation on the basis of legal opinions 
accepted by Basrans. We have seen that many Basrans held thesis 3. That is, 
Basrans such as Jabir b. Zayd, Abu Mijlaz Lahiq b. Humayd (d. 109/727-8), Ibn 
Sirin, Qatada, Iyas b. Mu‘awiya (d. 121/738—9), and al-Rabi‘ b. Anas are credited 
with the opinion that “the person in whose hands is the marriage” in Q. 2:237 
means the ex-husband, which implies that the guardian of a virgin girl who 
has been previously married cannot remit her dower without her permission. 
Thus, we can safely say that thesis 3 prevailed in Basra, which states that an 
ayyim (a previously married woman) who was non-virgin could decide her 
own marriage, but that an ayyim who was a virgin could marry only if she and 
her guardian agreed on her marriage. Let us recall, in addition, that the opinion 
that requires that a marriage contract be concluded by the guardian whatever 
the status (a virgin or a non-virgin) of the bride may be, that is to say, a woman 
must entrust the conclusion of a marriage contract to her guardian, was first 
introduced by Basrans. It is evident that hadith [5-2.4C] and hadith [5-2.2C], on 
the supposition that ayyim in the latter means a non-virgin, express the Basran 
doctrine concerning the marriage of a previously married woman. 


4.3.2 Hadiths [5-2.D] 

Hadiths belonging to hadith [5-2.D] have essentially the same matn. Hadith 
[5-2.D1] (ésnad: Ibn Abi Shayba—Abt: Mu‘awiya—Muhammad b. ‘Amr—...) 
reads that Abu Hurayra narrated that the Prophet stated, “An orphan girl must 
be asked for mandate regarding herself. If she accepts, that constitutes her per- 
mission. If she refuses, it [viz., the marriage contract] is not binding on her.”#9 

Hadiths [5-2.D1]—[5-2.D15] have in common the isnad Muhammad b. ‘Amr 
b. ‘Alqama al-Laythi [Medina, d. 144/761-2]—Abu Salama [ Medina, d. 94/712-3 
or 104/722—3 |—Abut Hurayra). Muhammad b. ‘Amr was a Medinan who studied 
with Abu Salama among others and related hadiths to many pupils including 
Iraqis.!5° Hadiths [5-2.D16]-[5-2.D18] have in common the isndad al-Zuhri— 
Ibn al-Musayyab (Medina, d. 94/712-3)—Abu Hurayra. 

Judging from the isndds of these hadiths, it is probable that this hadith was 
put into circulation during the lifetime of Abt Salama and Ibn al-Musayyab 
at the latest. It was intended originally to express the rule that an ayyim in 
the sense of a previously married woman must entrust her guardian with the 


149 Ibn Abi Shayba, Musannaf, 9:51-52, no. 16232. 
150 Dhahabi, Siyar, 6136-137, no. 46; Ibn Hibban, Thigat, 7:377. 
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conclusion of the marriage contract on her behalf, whoever her guardian may 
be. Later, some of the transmitters of this hadith may have taken it to mean 
that a virgin subject to the guardianship of a person other than her father has 
the right to decide whom to marry (on the condition that she be adult and 
sane), as Malik did. 


4.3.3 Hadith [5-2.7A] 
Hadith [5-2.7A] (isnad: Said b. Manstr—Hushaym—‘Umar b. Abi Salama— 
Abu Salama) reads that Abu Hurayra narrated: 


The Messenger of God stated, “A virgin cannot be given in marriage 
until she is asked for mandate, just as a non-virgin until she is consulted 
(tushawara).’ They said, “O Messenger of God! A virgin feels shy.” He said, 
“Her silence is her consent.”5! 


It is clear that this hadith is inspired by thesis 2. The difference between a vir- 
gin and a non-virgin seems to lie in that the guardian of a non-virgin is required 
to consult her beforehand, whereas the guardian of a virgin is allowed to ask 
her for mandate after he has decided whom he is to marry her with.!52 


4.3.4 Hadith [5-2.8C] 
Finally, hadith [5-2.8C] poses a problem. Hadith [5-2.8C1] (isnad: ... Ibn 
Rahawayh [Nishapur, d. 237/851-2]—‘isa b. Yunus [Kufa, d. 187/802~3 or 191/ 
806-7 |—al-Awza‘il [Damascus, d. 157/774|—Ibrahim b. Murra [Damascus ]|— 
al-Zuhn—Abt Salama) reads that Aba Hurayra narrated that the Prophet 
stated, “A virgin may not be given in marriage until she is asked for permis- 
sion. A non-virgin has some right over her affair as long as it does not lead to 
extreme displeasure (with the marriage) (li-l-thayyib nasib min amriha ma lam 
tadu ila sakhta). If she is displeased with the proposal, but her guardians are 
pleased with it, the matter should be brought before the sultan.”!53 

Taken literally, the meaning of the last sentence is as follows: a non-virgin 
can decide whom to marry, but when her guardian wants to conclude a mar- 
riage contract on her behalf and she does not agree with it, he can bring a 
lawsuit to give her in marriage. But this looks strange. In fact, at the end of this 
hadith the following note of Ibn Rahawayh is added: “I said to ‘fsa, ‘Is the last 
part of this hadith included in the hadith of the Prophet?’ ‘Isa responded, ‘This 


151 Sa‘id b. Mansi, Musnad, 1:54, no. 554. 
152 Cf. Sahnin, Mudawwana, 2:58. 
153 Daraqutni, Sunan, 3:237-238, no. 62; Tabarani, Awsat, 8:136, no. 8201. 
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is what al-Awza‘i related to me.” Al-Tabarani adds, “Only Ibrahim b. Murra 
transmitted this hadith from al-Zuhri, and only al-Awzai transmitted it from 
Ibrahim b. Murra. (After them) ‘isa b. Yanus is the only person who transmitted 
this hadith.5*” 

Ibn Rahawayh thus thought that the last sentence was added to the original 
matn by one of the transmitters of this hadith. One possible way to justify this 
sentence is to suppose that it regards a virgin, that is, this sentence should be 
read as “If a virgin girl is displeased with the proposal, ...” If so, it represents an 
intermediary position between thesis 1.1 and thesis 3. Thesis 1.1 confers on the 
guardian the right to give compulsorily a virgin ward in marriage, and thesis 3 
rules that only if a virgin ward and her guardian agree on a marriage is it val- 
idly concluded. Thesis 1.1 was the ancient Kufan doctrine, as noted. The Kufan 
traditionist ‘Isa b. Yunus may have inserted this sentence to maintain thesis 1.1 
substantially. 


4-4 Summary 

Let us summarize the major points in the foregoing arguments. The original 
form of hadith [5-1] and many of hadiths belonging to hadith [5-2] was identi- 
cal with or was close to hadith [5-1.1], a hypothetical hadith put into circulation 
in Medina that consisted only of the statement of the Prophet: “An ayyim is 
more entitled to herself than her guardian” (sentence 1). The term ayyim in 
this hadith means a previously married woman. The idea underlying it is that 
a previously married woman is fully capable and has the right to decide whom 
to marry (thesis 2) and to conclude the marriage contract for herself, if she 
is adult and sane. Subsequently, several ideas were introduced that brought 
about the reformulation of this hadith. 

(1) The opinion brought from Basra that a woman cannot arrange her own 
marriage was initially applied to a previously married woman who was a vir- 
gin, as expressed in hadith [5-X6] and sentence A. This sentence was combined 
with hadith [5-1.1] to make hadith [5-1.1A], which came to express the rule that 
a previously married woman has the right to decide her own marriage whether 
she is a virgin or a non-virgin (thesis 2), and the one that she does not have 
the right to conclude the marriage contract for herself if she is a virgin. The 
latter rule was at first applied to a virgin (even she has once married) subject 
to the guardianship of her father, and subsequently to virgin in general, ie., 
whoever her guardian may be, and finally to a non-virgin as well. Table 5.3 
shows the combinations of a woman’s status (whether she is an ayyim, that 
is, has once married, or not, and whether she is a virgin or a non-virgin) and 


154 Tabarani, Awsat, 8:137, no. 8201; cf. Daraqutni, Sunan, 3:237, no. 62. 
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TABLE 5.3 Condition for a woman to be required to entrust her guardian with the conclusion 


of her marriage 

Guardian Any guardian Father 
Status 
virgin non-ayyim 5-1.1] 


virgin in general 5-1.1A], [5-1.3A], [5-1-X6], [5-1.6A], [5-1.3B], [5-1.6C] 
5-1.6D], [5-1.6E] 

any woman 5-1.1C] (reinterpreted), 

5-1.1D], [5-1.D], [5-1.1E], 

] 


[ 
[ 
[ 
[ 
[ 
[5-2.2A], [5-2.2C], [5-2.D] 


her guardian (whether he is her father or not), and hadith that requires the 
bride to entrust her guardian with concluding the marriage contract for each 
combination. For example, according to hadith [5-1.6A], only a virgin (whether 
she has once married or not) under the guardianship of her father is required 
to do so. According to hadith [5-1.6D], a virgin is required to do so, whether she 
is subject to the guardianship of her father or a person other than her father. 

(2) Some Medinans who espoused thesis 3 reformulated hadith [5-1.1A] as 
hadith [5-1.1C], whereby they interpreted “ayyim” to mean a non-virgin (who is 
supposed to have once married) and “a virgin” to mean a virgin who has once 
married and applied to them the same rules as explained in (3). Subsequently, 
Malik, probably among other Medinans, reinterpreted hadith [5-1.1C] to make 
it consistent with his own opinion. 

(3) The Basran traditionist Yahya b. Abi Kathir put hadiths [5-2.2C] and cer- 
tainly [5-2.4C] into circulation, inspired by thesis 3, which divides a previously 
married woman into a non-virgin, who has the right to decide whom to marry 
but must be asked for mandate to be married off, and a virgin, who can be mar- 
ried off only by her guardian if she and her guardian including her father agree 
to a marriage. Hadiths [5-2.2C] and [5-2.4C] were widely accepted by Basrans 
and Damascenes, as illustrated by Diagram 5.2.1. 

Before concluding this section, let us consider the transmission of hadith 
[5-11A] and hadith [5-1.1C], which deserves close examination. Diagram 5.1.1 
shows that 26 traditionists including the compilers of the Muwatta’ received 
53 hadiths belonging to hadiths [5-1] from Malik. This is exceptional, for usu- 
ally only several scholars such as Yahya b. Yahya al-Laythi, Abu Mus‘ab al-Zuhn, 
Suwayd al-Hadathani, and al-Shaybani (i-e., the compilers of a recension of the 
Muwatta’), and al-Shafii and Ibn Wahb are included in the isnads of hadiths as 
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the transmitters subsequent to Malik (let us recall that most of hadith collec- 
tions at our disposal were compiled by traditionists from regions other than the 
Hijaz). As far as hadith [5-1] is concerned, however, in addition to these schol- 
ars, five Kufans (‘Abd Allah b. Idris, Waki‘ b. al-Jarrah, ‘Abd Allah b. Numayr, 
Khalid b. Makhlad, and Zayd b. Hubab), four Basrans (Ibn Mahdi, Yahya b. Sa‘id 
al-Qattan, Isma‘ll b. Musa al-Suddi, and Shu‘ba), two Nishapurians (Yahya b. 
Bukayr and Sa‘id b. Mansur), and Qutayba b. Sa‘id (Balkh), who are not re- 
ported to have assiduously studied with Malik, transmitted hadiths of this cat- 
egory from him. Likewise, Iraqi traditionists received only a handful of hadiths 
from ‘Ubayd Allah b. ‘Abd al-Rahman b. Mawhab or ‘Abd Allah b. ‘Abd Allah b. 
Mawhab. To take a single example, Sufyan al-Thawni, who transmitted hadith 
[5-1.1A20] from “Ubayd Allah b. ‘Abd al-Rahman, seems to have transmitted no 
other hadith from him. However, hadith [5-1.1A] is transmitted by three Kufans 
(‘isa b. Yanus, Hafs b. Ghiyath, and Sufyan), one Basran (‘Ubayd Allah b. ‘Abd 
al-Majid al-Hanafi), and Abia Ahmad (i.e., the father of Ibn Hanbal), who was 
in the Khurasanian army.!°° 

Why did these Iraqi traditionists impart these hadiths to their pupils? In 
my view, comparison of the transmission of hadiths [5-2.2C], [5-2.4C], [5-1.1A], 
and [5-1.1C] provides a hint toward the answer. Table 5.4 shows (i) the number 
of Kufan and Basran transmitters subsequent to Yahya b. Abi Kathir (Basra, 
d. 129/746-7) in hadiths [5-2.2C] or [5-2.4C], (ii) the number of Kufan and 
Basran transmitters subsequent to ‘Ubayd Allah b. ‘Abd al-Rahman b. Mawhab 
(Medina, d. 154/771-2), Abd Allah b. ‘Abd Allah b. Mawhab, or Malik (d. 179/795) 
in hadith [5-1.1A], and (iii) the number of Kufan and Basrans transmitters sub- 
sequent to Malik in hadith [5-1.1C] (neither “Ubayd Allah b. ‘Abd al-Rahman b. 
Mawhab nor Abd Allah b. ‘Abd Allah b. Mawhab transmitted hadith [5-1.1C]). 


TABLE 5.4 Transmission of hadiths [5-1] and [5-2] by Kufans and Basrans 


Kufans Basrans 
(i) hadiths [5-2.2C] or [5-2.4C] ) 12 
(ii) hadith [5-1.1A] 8 4 
(iii) hadith [5-1.1C] 4 


155 As noted above, these two names might refer to the identical person. 
156 Spectorsky, “Ahmad b. Hanbal,” 85; cf. Ibn Hibban, Thiqat, 8:18. 
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To begin with the transmission by Basrans, most of them appear in the isnads 
of hadiths [5-2.2C] and [5-2.4C]. This is certainly because the two hadiths best 
express thesis 3 and the rule that a woman does not have the right to conclude 
a marriage contract for herself. In contrast, eight out of 12 Kufans transmitted 
hadith [5-1.1A] and four Kufans transmitted hadith [5-11C]. This seems to be 
due to two factors, that is, first, many Kufan traditionists adopted the doctrine 
of Abt Hanifa at least on certain subjects, and, second, these hadiths conform 
to his doctrine. 

The first factor is indicated by the fact that 10 out of 12 Kufans who apppear 
in the isndds of hadiths [5-21A] and [5-2.1C] have an entry in the Jawahir 
al-mudiyya by Ibn Abi al-Wafa, a famous biographical dictionary of Hanafi 
jurists. The following is the list of these Kufans and the hadiths they received: 


Mutarrif b. Tarif (d. 142/759-60): hadith [5-11C28] 

Sufyan al-Thawni (d. 161/777-8): hadiths [5-1.1A20] and [5-1.1C29 | 
‘tsa b. Yanus (d. 187/802-3): hadith [5-1.1A18] 

al-Shaybani (d. 189/805): hadiths [5-1.1A15] and [5-11C6] 

‘Abd Allah b. Idris (d. 192/808): hadith [5-1.1A2] 

Hafs b. Ghiyath (d. 194/809-10): hadith [5-1.1A17] 

Waki b. al-Jarrah (d. 197/812): hadiths [5-1.1A3] and [5-1.1A4] 
‘Abd Allah b. Numayr (d. 199/814-5): hadith [5-.1An] 

Khalid b. Makhlad (d. 211-215/826-831): hadith [5-1.1C21] 

Isma‘ll b. Musa al-Suddi (d. 245/859): hadith [5-1.1A14 | 


As for the second factor, in his comment on hadith [5-1.1A15], al-Shaybani 
writes, “We adopt it, and it is the opinion of Abu Hanifa. A woman subject to 
the guardianship of her father and a woman subject to the guardianship of a 
person other than her father are treated in the same way.”5” In his comment 
on hadith [5-1.1C6], he writes, “If a virgin girl was not asked for permission, it 
[viz., the marriage] is not accepted. Her permission is her silence.”5° As noted 
in Section 2, Abu Hanifa, Abu Yusuf, and al-Shaybani agree that the guardian 
cannot give a ward in marriage without her consent, whether she is a non- 
virgin or a virgin if she is adult and sane. The only difference between them lies 
in that explicit consent is required to give a non-virgin in marriage, whereas 
implicit consent suffices as far as a virgin is concerned. In this context, it is in- 
teresting to cite hadith [5-1.1A14] (isnad: Ibn Maja—Isma‘ll b. Misa al-Suddi— 
Malik—...), according to which Ibn ‘Abbas narrated, “The Messenger of God 


157. Malik, Mwwatta’, recension of al-Shaybani, 181, no. 540. 
158 Shaybani, Hujja, 3128. 
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said, ‘An ayyim is more entitled to herself than her guardian. A virgin must 
be asked for her mandate. Then he was told, ‘But a virgin may be too shy to 
speak. He responded, ‘Her consent is her silence.’”!? The last sentence seems 
to have been added by Isma‘ll b. Musa, apparently to harmonize the wording of 
this hadith with the Hanafi doctrine. Likewise, al-Shaybani interprets hadiths 
[5-1.1A] and [5-1.1C] in accord with the Hanafi doctrine, based on the idea that 
“to ask for her mandate” and “to ask for her permission” are substantially syn- 
onymous from a juristic point of view. 

To return to the first factor, Nurit Tsafrir remarks rightly that “semi-Hanafis,” 
ie., “second/eighth and early third/ninth century scholars whose biographies 
are included in the Jawahir but who are otherwise well known as traditionists”!®° 
“cannot be categorized simply as Hanafis.”!6! What is more, if they were or 
sympathetic with Hanafis, it does not necessarily mean that they adopted the 
teaching of Abt Hanifa about a particular topic. However, taking into consid- 
eration the second factor, we can safely say that the 10 traditionists included in 
the preceding list accepted hadiths [5-1.1A] and [5-1.1C] as conforming to the 
Hanafi doctrine on the subject of the marriage of a woman. 


5 The Khans@ Hadith 


5el Preliminary Analysis 
As noted, al-Shaybani cites hadiths [5-KKF] and [5-KyK], according to which 
Khansa bint Khidam, who was given in marriage by her father, came to the 
Prophet to tell him that she wanted to marry the paternal uncle of her chil- 
dren, whereupon the Prophet annulled her marriage and told her to marry 
him. These are two of 61 hadiths, by my count, which relate that the Prophet 
annulled the marriage of a woman that her father concluded against her will 
and were transmitted by many transmitters.!6? Although only 36 out of these 
61 hadiths call her Khansa’, let us call them collectively “the Khansa hadith.” 
The Khans@ hadith can be classified into three groups according to whether 
or not the name of the daughter and/or that of her father are mentioned. In the 
labelling of each group of hadith, “5-m” (m = 3, 4, 5) denotes groups of hadiths 


159 Ibn Maja, Sunan, 1:601, no. 1870. 

160 Tsafrir, History, 2. 

161 Tsafrir, History, 3. 

162 The hadith [5-X14] cited above, narrated by Jabir b. ‘Abd Allah has a matn to the same ef- 
fect, but it is recorded only in the Sunan of al-Bayhaqi. We can infer that many other simi- 
lar hadiths ceased to be transmitted before they were collected by compilers of hadith 
collections. 
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classified according to their narrators. Then “x” means her status, i-e., virgin 
(b), ayyim (y), non-virgin (t), or that she wanted to marry the paternal uncle 
of her children (p), i.e., the brother of her dead husband (this implies that she 
was a non-virgin),!6% or that there is no mention of her status (-). 

(1) Hadith [5-m.IxA] comprises hadiths in which both the daughter and 
her father are anonymous (in some hadiths, she is referred to as “a woman” 
(iémra‘a) (element I), and her father is referred to as “her father” (abuha) or is 
not mentioned (element A, i.e., abu or anonymous). According to one of these 
hadiths (hadith [5-3.1-AF], isnad: ... ‘isa b. Yanus [b. Aban] al-Ramli [Ramla, 
d. 264/877-8]—Ayyub b. Suwayd [Ramla, d. 202/817—8]—Sufyan al-Thawri— 
Ayyub al-Sakhtiyani [Basra, d. 131/748-9]|—‘Ikrima), Ibn ‘Abbas narrated, “A 
man gave his daughter in marriage against her will. [F] Then the Prophet dis- 
solved the marriage (literally, “separated them” farraqa baynahuma).”'6* 

(2) Hadith [5-m.IxK] comprises hadiths in which only the father Khidham 
or Khidam is named (element K), while her name is not mentioned (ele- 
ment I). It is represented by hadith [5-5.ItKR3] (ésnad: Ibn Abi Shayba | Kufa, 
d. 235/849]—Yazid b. Harun [Wasit, d. 206/822 ]—Yahya b. Sa‘id [Medina]— 
al-Qasim b. Muhammad), which reads that ‘Abd al-Rahman b. Yazid al-Ansari 
and Mujamma‘ b. Yazid al-Ansari narrated: 


A man among them called Khidham gave his daughter in marriage, but 
she was not pleased with the marriage her father had arranged. Then she 
went to the Messenger of God and told him about that. [R] He annulled 
(radda) the marriage arranged by her father. Then she was offered a mar- 
riage and married Aba Lubaba b. ‘Abd al-Mundhir. Yahya said that he 
heard that [t] she was a non-virgin.!® 


(3) Hadiths [5-m.KxK] and [5-5.KyK] comprise hadiths in which the daughter 
and the father are named Khansa and Khidham (Khidam), respectively. They 
are represented by hadith [5-4.KtKM1] (isnad: Said b. Manstr—Hushaym— 
‘Umar b. Abi Salama), which reads that Abi Salama narrated: 


163 According to hadith [5-4.IpAU4], she said that she wanted to marry the paternal uncle 
of her children, because she wanted to be with her children, while she did not want to 
be alone. ‘Abd al-Razzaq al-San‘@ni, Musannaf, 6:146-147, no. 10303. The rule underlying 
her statement is that if a woman married a man other than one of those of a prohib- 
ited degree to her children she would lose her right of custody to her children. Cf. Ibn 
‘Abd al-Barr, Kaft, 296; Nawawi, Rawda, 9:100; Ibn Qudama, KGft, 3:383-384; Ibn Taymiyya, 
Munharrar, 2:20. 

164 Daraqutni, Sunan, 3:235, no. 58. 

165 Ibn Abi Shayba, Musannaf, 9:42—43, no. 16203; Ibn Maja, Sunan, 1:602, no. 1873. 
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TABLE 5.5 Description of the woman given in marriage in hadiths [5-3]-[5-5] 


x [5-m.[xA ] [5-m.IxK] [5-m.KxK], [5-KKF], Total 
or [5-5-KyK] 
bikr 12 oO 2 14 
ayyim ) 3 3 
thayyib 5 19 28 
paternal uncle ) 1 8 
- 2 1 5 8 
total 25 6 30 61 


A woman among the Helpers belonging to Banu ‘Amr b. ‘Awf called 
Khansa’ bint Khidam was given in marriage to someone by her father 
against her will. She was a non-virgin. Then she came to the Messenger of 
God and the Prophet said to her, [M] “The affair belongs to you” (al-amr 
ilayki). She said, “I don’t need him.” Then she married Abt Lubaba b. ‘Abd 
al-Mundhir and gave birth to al-S#ib b. Abi Lubaba.!6® 


Table 5.5 shows the number of the hadiths which describe her status as virgin, 
ayyim, etc. in each group of hadiths [5-m.KxK] or [5-5.KyK]. 

This table indicates that among hadith [5-m.IxA] the number of hadiths in 
which the daughter is mentioned as a virgin (bikr) is almost equal to that of 
those in which she is mentioned as a non-virgin (thayyib) or which state that 
she wanted to marry the paternal uncle of her children. In contrast, among 
hadiths [5-m.KxK], [5-KKF], and [5-5.KyK], 20 hadiths describe the daughter 
as a non-virgin, while only two hadiths mention her as a virgin. One explana- 
tion of this phenomenon is that two processes were in progress in parallel: on 
the one hand, while the original matn of these hadiths consisted only of the 
story that the Prophet annulled the marriage of an anonymous woman who 
was given in marriage by her father against her will, transmitters added to the 
matn that they received various data including her names and status, partly as 
the result of their research into the early history of Islam. On the other hand, 
in the earliest stage of doctrinal development, even the father could not ar- 
range the marriage of his virgin daughter who was an ayyim (previously mar- 
ried woman) against her will, whereas finally the view became predominant 


166 Sa‘id b. Mansiir, Musnad, 1:56, no. 566. 
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that the father exercises compulsory guardianship over his virgin daughter, 
whether she is an ayyim or not. To verify this explanation, let us examine the 
Khans@ hadith in greater detail. In the following, the Khans@ hadith is divided 
into three groups (hadiths [5-3], [5-4], and [5-5]) mainly according to their 
narrators. 


5.2 Hadith [5-3] 

Hadith [5-3] is narrated by Ibn ‘Abbas. It can be divided into two subgroups: 
one subgroup is transmitted by ‘Ikrima from Ibn ‘Abbas, and the other sub- 
group by ‘Ata (b. ‘Abd Allah) al-Khurasani from Ibn ‘Abbas. 


5.21 The First Subgroup 
Out of 14 hadiths belonging to the first subgroup, 12 hadiths (hadiths 
[5-3-IbAH1]-[5-3.IDAH8], [5-3.[bAR], [5-3.IbtARi], [5-3.IbtAR2], [5-3.IbAF]) 
indicate that a virgin girl—without further specification—is not subject to 
the compulsory guardianship of her father. According to hadith [5-3.IbAH1] 
(isnad: ... al-Husayn b. Muhammad al-Marwarradhi [Baghdad, d. 213/828—9]— 
Jarir b. Hazim [Basra, d. 170/786—7]|—Ayyub al-Sakhtiyani—‘Tkrima), Ibn 
‘Abbas narrated, “A virgin girl (/ariya bikr) came to the Prophet and told him that 
her father had given her away in marriage against her will (abaha zawwajaha 
wa-hiya kariha), whereupon [H] the Prophet made her choose (khayyara) 
[between annulling and maintaining the marriage].”!®” According to hadith 
[5-3-IbtAR1 |, Ibn ‘Abbas stated, “The Messenger of God annulled the marriage 
of a virgin and of a non-virgin girl whose fathers had married them against their 
will.”!68 Only hadith [5-3.ItAF] (see below) describes her as a non-virgin.”!®? The 
remaining one hadith (hadith [5-3.I-AF]) does not mention her status.!”° 
What is the idea underlying these hadiths? I am inclined to think that the 
girl was supposed to be a previously married woman for the following reason. 
We have seen that Yahya b. Abi Kathir put into circulation hadith [5-2.2C], 
according to which the Prophet said, “An ayyim cannot be given in marriage 
until she is asked for mandate. A virgin cannot be given in marriage until she 
is asked for permission.” I have inferred that “a non-virgin” and “a virgin” in 
this hadith were supposed to be a previously married woman who was a non- 
virgin and a previously married woman who was a virgin, respectively. Likewise, 
Ayyub appears in the isnad of hadith [5-2.2C18] (see Diagram 5.2.1). Therefore, 


167. Ibn Maja, Sunan, 1:603, no. 1875. 
168 Tabarani, Kabir, 11:355, no. 12001. 
169 Tahawi, Mushkil, 14:444, no. 5747. 
170 ~=—- Daraqutni, Sunan, 3:235, no. 58. 
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it is reasonable to suppose that the hadiths belonging to this sub-group are 
intended to refer to a virgin girl who was once married. This is to say, most 
hadiths belonging to this group (hadiths [5-3.IbAH1]-[5-3.IbAH8], [5-3.IbAR], 
[5-3-IbtAR1], [5-3.IbtAR2], [5-3.IbAF]) are based on thesis 3. 

Let us make two further remarks. The first remark concerns the isndds of 
these hadiths. The second transmitters (those who heard from ‘Ikrima) are 
Ayyub al-Sakhtiyani and Yahya b. Abi Kathir (Basra, Yamama, d. 129/746-7), 
and the third transmitters are Hisham al-Dastuwa’l (Basra, d.152/769-70), Zayd 
b. Hibban (Kufa, Raqga, d. 158/774-5), Sufyan al-Thawni (Kufa, d. 161/777-8), 
and Jarir b. Hazim (Basra, d. 170/786—7). That is to say, the early part of the 
isnads of these hadiths is monopolized by Basrans and Kufans. As for the 
fourth and fifth transmitters, only two Basrans, i.e., ‘Abd al-Rahman b. ‘Abd 
al-Wahhab and Ahmad b. Dawud b. Musa (Basra and Mecca), appear in the 
isnad of hadith [5-3.ItAF]. Likewise, Waki‘, Ibn Abi Shayba and ‘Uthman b. Abi 
Shayba, who assume the fifth places, were the last Kufan transmitters who ap- 
pear in the isndds of hadith [5-3]. Most of the transmitters of the fourth and 
the fifth places in the isndad are from marginal regions from the academic point 
of view, such as Ma‘mar b. Sulayman (Raqga, d. 191/806-—7), Ayyub b. Suwayd 
(Ramla, d. 202/817-8), ‘isa b. Yanus al-Ramli (Ramla), al-Husayn b. Muhammad 
(Ray), Muhammad b. al-Sabah (Gorgan, d. 240/854—5), Muhammad b. Dawud 
(Mopsuestia), and al-Husayn b. Isma‘ll (Tayma). 

It is not clear why few Basrans and Kufans came to transmit these hadiths, 
but there are three possible explanations for this. The first is that most of 
hadiths belonging to this group taken literally give support to the Hanafi doc- 
trine, that is, an adult and sane woman can decide her own marriage, whether 
she has once married or not. This may have been why most Basrans, who 
espoused thesis 3, according to which a virgin girl who has never married is 
subject to the compulsory guardianship of her father even if she is adult and 
sane, ceased to transmit them. Secondly, Basrans and Kufans preferred hadith 
[5-4] to hadith [5-3]. In contrast to hadith [5-3], many Basrans and Kufans 
appear in the isnads of hadith [5-4], as will be indicated below (see pp. 312-316). 
Thirdly, some Basrans and Kufans preferred hadith [5-5], which comprises 
many hadiths inspired by the thesis adopted by the Malikis and the Shafi‘s, as 
indicated below (see pp. 317-320). 

The second remark is that hadith [5-3.ItAF] (isnad: al-Tahawi—Ahmad b. 
Dawud—‘Abd al-Rahman b. ‘Abd al-Wahhab—Waki‘—Sufyan al-Thawri— 
Ayyub—Tkrima—lIbn ‘Abbas), which were transmitted by two Basrans ‘Abd 
al-Rahman b. ‘Abd al-Wahhab and Ahmad b. Dawid b. Musa, states, “The 
Prophet separated a man from his wife, whom her father had given in marriage 
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against her will. She was a non-virgin.”!” This is the only hadith that relates 
that she was a non-virgin. It is noteworthy that hadith [5-3.I-AF], which have in 
common the isnad Sufyan al-Thawni—Ayyub—Tkrima—lIbn ‘Abbas with this 
hadith, has a matn similar to that of hadith [5-3.ItAF] but does not mention 
her status. It seems that one of the transmitters subsequent to Sufyan added 
the last sentence of this hadith. The idea underlying this reformulation is not 


clear, but it conforms to thesis 1. 


5.2.2 The Second Subgroup 
The second sub-group comprises three hadiths that have in common the 
isnad Ibn Jurayj (Mecca)—‘Ata (b. ‘Abd Allah) al-Khurasani (Balkh, Syria, 
d. 135/752-3)—Ibn ‘Abbas. Hadiths [5-3.ItKNi] and [5-3.ItKN2] have the same 
matn: Khidham Abt Wadi‘a gave his daughter in marriage to a man. Then 
she complained to the Prophet that her father had married her off against 
her will, whereupon the Prophet removed (intaza‘a) her from her husband. 
Subsequently, she married Abu Lubaba. At the end of this matn we find 
the phrases, “She was a non-virgin” and “He said, ‘I was told that she was 
Khans@ bint Khidham, from among the inhabitants of Quba’. Ibn Jurayj is the 
narrator.”!”2 According to hadith [5-3.It-N] (isnad: Muhammad b. Yahya b. Sahl 
b. Muhammad al-‘Askari [Medina, d. 166/782—3]—Sahl b. Muhammad—Sahl 
b. ‘Uthman—Abi Sa‘id al-Saghani Muhammad b. Maysir [Balkh, Baghdad] — 
Ibn Jurayj—‘Ata’), Ibn ‘Abbas narrated, “A woman came to the Prophet and 
complained to him, saying that she had been given in marriage against her 
will. Then the Prophet removed (intaza‘a) her from her husband. She was a 
non-virgin, and she married Aba Lubaba afterwards.”!”3 

It is significant that Ibn Jurayj is present in the isndds of these hadiths, for 
according to the athar [5-X15] cited above having the isnad Ibn ‘Ulayya—Ibn 
Jurayj—‘Amr b. Dinar—‘Tkrima, Ibn ‘Abbas stated that the guardian can remit 
the dower against her will.”!”4 This leads to the interpretation that a virgin is 
subject to the compulsory guardianship of her guardian, while a non-virgin 
has the right to decide whom to marry. This coincides with thesis 1. It is plau- 
sible that Ibn Jurayj added the sentence that the girl was a non-virgin on the 
grounds of this thesis. 


171 Tahawi, Mushkil, 14:444, no. 5747. 

172 ‘Abd al-Razzaq al-San‘a@ni, Musannaf, 6148, no. 10308; Ibn Hanbal, Musnad, 3:445, no. 3440. 
173 Tabarani, Kabir, 11189, no. 11456. 

174 Tabari, Jami‘, 4:317. 
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5.3 Hadith [5-4] 

This group comprises 16 hadiths narrated or transmitted by the renowned 
Medinan jurist and traditionist Abu Salama b. ‘Abd al-Rahman (Medina, 
d. 94/712-3 or 104/722—3). They can be divided into four subgroups. 


5-31 The First Subgroup: Hadith [5-4.1-AR] 

According to hadith [5-4.]-AR] (comprising two hadiths which have in common 
the isnad Zayd b. Hibban—Ayyiub al-Sakhtiyani—yYahya b. Abi Kathir), Abu 
Salama narrated, “A man from Bant al-Mundhir gave his daughter in marriage 
against her will. When she came to the Prophet, he annulled her marriage.”!”5 
This is the shortest matn among hadith [5-4]. This hadith has in common the 
isnad Zayd b. Hibban—Ayyab al-Sakhtiyani with hadith [5-3.IbAH8], and their 
matns resemble each other.!’6 It follows that this hadith is inspired by thesis 3. 


5-3-2 The Second Subgroup: Hadith [5-4.IpAU] 

Seven hadiths belonging to hadith [5-4.IpAU] have in common the isnad ‘Abd 
al-‘Aziz b. Rufay‘ (Mecca, Taif, Kufa, d. after 130/747—8)—-Abt Salama. They are 
represented by hadith [5-4.IpAU2] (ésnad: al-Shaybani—Israll b. Yunus | Kufa, 
d. 160/776-—7 |—“‘Abd al-‘Aziz), which reads that Abt Salama narrated: 


A woman wanted to marry the paternal uncle of her children, but her 
father gave her in marriage to another man. The Prophet was informed 
of this, whereupon he sent for her father and asked him, “Did you marry 
her off against her will?” He responded affirmatively. The Prophet said [to 
him], “You have no [right to conclude a] marriage,’ [and said to her,] “Go 
and marry (idhhabi wa-tazawwajt) whomever you wish.”!”7 


Other hadiths belonging to this subgroup have similar matns except hadith 
[5-4.IpAU5] (see just below).!”8 It is clear that the woman was a non-virgin, 
for she had children. According to the isnad-cum-matn analysis of hadith 
[5-4.IpAU], it was ‘Abd al-‘Aziz b. Rufay‘ who put this hadith into circulation 
(see Diagram 5.4). He was from Mecca, and moved to Kufa, where he lived.!”9 

Among hadith [5-4.IpAU], only hadith [5-4.IpAUs] lacks the statement of 
the Prophet. It reads that Abu Salama narrated: 


175 Nasa’, Sunan, 3:284, no. 5388; Daraqutni, Sunan, 3:235, no. 57. 

176 Ibn Maja, Sunan, 1:603, no. 1875. 

177. Shaybani, Hujja, 3:105-108. 

178 Ibn Abi Shayba, Musannaf, 9:42, no. 16202; ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:146, 
no. 10303; Nasa’l, Sunan, 3:282, no. 5379; Sa‘id b. Mansur, Musnad, 1:157, no. 568. 
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Abu Salama narrated, “A woman came to the Prophet, and said, “My father 
married me off against my will. I wanted to marry the paternal uncle of 
my children.” He said, “Thereupon the Prophet annulled his marriage.”!8° 


It is noteworthy that all but hadith [5-4.IpAUs5] contain the statement of the 
Prophet “Go and marry whomever you wish” (hadiths [5-4.IpAU1]-[5-4.IpAU3], 
[5-4.IPAU6], and [5-4.IpAU7]) or “Marry whomever you wish” (hadith 
[5-4.IpAU3]). Diagram 5.4 shows that the three transmitters subsequent to ‘Abd 
al-‘Aziz b. Rufay‘ in hadith [5-4.IpAU5] (i.e., ‘Abd al-Malik b. Muhammad— 
‘Abd al-Samad b. ‘Abd al-Warith—Shu‘ba) are all Basrans, whereas the isnads 
of hadiths [5-4.IpAU1|—-[5-4.IpAU3], [5-4-IPAU6], and [5-4.IpAU7] are predomi- 
nantly represented by Kufans. 

This seems to reflect the difference of the opinion regarding the conclusion 
of a marriage contract by the bride for herself rather than by her guardian, for 
the clause “Go and marry whomever you wish” gives the impression that the 
Prophet authorized the daughter to conclude her own marriage. As noted, the 
definite prohibition of such a marriage was originally introduced by Basrans 
and was brought to Kufa, where both opinions for and against the conclusion 
of a marriage contract by the bride for herself were advanced. Among hadith 
[5-4.IpAU], Basrans preferred the variant (hadith [5-4.IpAU5]) that lacks this 
statement of the Prophet, whereas the Kufans preferred the one which con- 
tains it. It is certain that Basrans and Kufans perferred the variant that con- 
forms to their own thesis. It is interesting to note that hadith [5-4.IpAU4], 
which has the isnad Muhammad b. Bashshar (Basra)—Ibn Mahdi (Basra) — 
Sufyan al-Thawni (Kufa), has the following statement of the Prophet: “Marry 
whomever you wish.” Muhammad b. Bashshar or Ibn Mahdi may have deleted 
the clause “Go” to attenuate the impression that the Prophet allowed her to 
conclude her own marriage. 


5-3-3 The Third Subgroup: Hadith [5-4.ItAM] 

According to hadith [5-4.ItAM1] (isnad: ‘Abd al-Razzaq al-San‘ani—Ma‘mar— 
Yahya b. Abi Kathir—Abi Salama and Ayyub), ‘Ikrima narrated, “A non-virgin, 
whom her father had given in marriage, came to the Prophet and said, ‘My 
father gave me in marriage against my will’ Then the Prophet accorded to her 
her affair (ja‘ala al-Nabt salla Allah ‘alayhi wa-sallama amraha ilayha).”*! This 
hadith, whose isnad includes Yahya b. Abi Kathir, appears to be inspired by 
thesis 3. 


180 Bayhaqi, Sunan, 7:120. 
181 ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:47, no. 10305. 
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5-3-4 The Fourth Subgroup: Hadiths [5-4.K-KR], [5-4.KtKM], [5-4.KtkR], 
and [5-4.K-KM] 

Hadiths belonging to the first to the third groups name neither the daugh- 
ter nor the father. In contrast, hadiths [5-4.K-KR], [5-4.KtKM] (comprising 
two hadiths), [5-4.KtKR], and [5-4.K-KM], which have in common the isnad 
‘Umar b. Abi Salama—Abut Salama, name the daughter Khansa’ and the father 
Khidham or Khidam. ‘Umar b. Abi Salama (d. 132/749-50) was the son of Abu 
Salama. He was from Medina and moved to Wasit, where Hushaym and Abu 
‘Awana heard from him. He was once the qadi of Medina.!8? 

Three hadiths, i.e., hadiths [5-4.K-KR], [5-4.KtKM], and [5-4.KtKR], were 
received by Hushaym from ‘Umar b. Abi Salama. Hadith [5-4.KtKR] (isnad: 
al-Daraqutni—Muhammad b. Makhlad—Ahmad b. Abi Yahya Karnib—Abu 
Ya‘qub al-Aftas akhu Abi Muslim al-Mustamli—Hushaym—...) reads that 
Abt Hurayra narrated: 


Khansa’, the daughter of Khidham, was given in marriage by her father 
against her will. Then she went to the Prophet and told him about it, 
whereupon he annulled her marriage. Then she married Abu Lubaba 
b. ‘Abd al-Mundhir and gave birth to al-Saib b. Abi Lubaba. She was a 
non-virgin.183 


The difference between hadith [5-4.K-KR] and hadith [5-4.KtKR] lies in that the 
clause, “She was a non-virgin,” is inserted in the latter, whereas it is not found 
in the former. Judging from the isnads of the two hadiths, it was Hushaym who 
added this clause. Hadith [5-4.KtKM1] (isnad: Sa‘id b. Manstr—Hushaym— 
‘Umar b. Abi Salama—Abit Salama), which Hushaym received from ‘Umar b. 
Abt Salama just like hadith [5-4.KtKR], reads that Abu Hurayra narrated:!64 


A woman among the Helpers belonging to Banu ‘Amr b. ‘Awf called 
Khansa’ bint Khidam was given in marriage to someone by her father 
against her will. She was a non-virgin. Then she came to the Messenger 
of God and the Prophet said to her, “The affair belongs to you” (al-amr 
ilayki). She said, “I do not need him.” Then she married Abt Lubaba b. 
‘Abd al-Mundhir and gave birth to al-Saib b. Abi Lubaba.!®5 


182 Ibn Hibban, Thigat, 7164; Ibn Sa‘d, Tabagat, 7:464—465, no. 1933. 

183 Daraqutni, Sunan, 3:232, no. 44. 

184  Sa‘id b. Mansur, Musnad, 1156, no. 566; Daraqutni, Sunan, 3:231, no. 43. 
185 Sa‘id b. Mansiir, Musnad, 1:56, no. 566. 
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It is interesting to compare this hadith with hadith [5-4.K-KM] (isnad: Sa‘id 
b. Mansur [| Balkh, Mecca, d. 227/842 ]—Abu ‘Awana [Wasit, Basra, d. 176/792 |— 
‘Umar b. Abi Salama), which seems to be close to the matn related by ‘Umar b. 
Abt Salama than hadith [5-4.KtKM1]. It reads that Abu Salama narrated: 


Khansa’ bint Khidam was given away in marriage by her father despite 
the fact that she had come to possess her own affair (qad kanat malakat 
amraha). She disliked this man, and asked the Messenger of God about 
this, saying, “O Messenger of God, my father gave me away in marriage 
to a man, but I did not want (to marry) him.” Thereupon the Messenger 
of God said, “Your affair belongs to you (al-amr bi-yadiki).’ Then Abu 
Lubaba asked her to marry him. She married with him and gave birth to 
al-Sa#ib b. Abi Lubaba.!86 


This hadith appears to be inspired by the idea that the capacity of a woman 
in financial transactions concurs with her right to decide her own marriage 
for the following reason: this hadith states that Khansa “had possessed her 
affair” (qad kanat malakat amraha) and that the Prophet said, “The affair be- 
longs to you” (al-amr bi-yadiki). It is certain that “the affair” in the statement of 
the Prophet refers to the initiative in deciding with whom to marry. As for the 
“affair” in the first clause, it is natural to interpret it to mean the initiative in 
financial transactions for two reasons. First, the locutions “to possess the affair” 
(malaka al-amr) or “the possessor of the affair” (malik al-amr) usually refer to 
the capacity to conduct financial transactions.!8” Secondly, it is more natural 
to interpret the two clauses to mean that because Khansa’ was fully capable 
in financial matters, the Prophet accorded to her the right to decide her own 
affair (marriage) than to interpret them to mean that because she had the right 
to decide her own marriage the Prophet accorded to her this right in the case 
at hand. This interpretation finds support in the former view of Malik. I have 
inferred that he was originally of the opinion that a woman is emancipated 
from the compulsory guardianship of her father when she enters the marital 
house and acquires, in addition, the full capacity when she learns to conduct 
financial transactions, including the right to decide her own marriage, even be- 
fore the marriage is consummated. Consequently, hadith [5-4.K-KM] is based 
on thesis 2. 


186 Sa‘id b. Mansiir, Musnad, 1156-157, no. 567. 

187 As noted, the fifth Shit Imam Muhammad al-Bagir reportedly said, “If a woman possesses 
her affair (idha kanat al-mar’a malika amraha), so that she can sell, ..., her disposition is 
valid, and she can marry as she wishes without the permission of her guardian.” 
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Comparing the hadith [5-4.KtKM1] cited above with hadith [5-4.K-KM], 
linfer that the clause stating that Khansa’ “had possessed her affair,’ which was 
contained in the hadith transmitted by ‘Umar b. Abi Salama, was replaced with 
the clause “She was a non-virgin” by Hushaym in hadith [5-4.KtKM]. It seems 
that Abu ‘Awana transmitted the matn received from ‘Umar b. Abi Salama as 
it was to his pupil Sa‘id b. Mansur, whereas Hushaym rewrote it in accord with 
his opinion. 

What is the underlying idea in hadith [5-4.KtKM:]? Its wording leads to 
two interpretations. First, it may imply that if Khansa had been a virgin, the 
Prophet would not have annulled the marriage, because she was subject to the 
compulsory guardianship of her father. Second, it may imply that if Khansa’ 
had been a virgin, the Prophet would have annulled the marriage also here, but 
this is because a previously woman can be married off only when she agrees 
with a marriage if she is a virgin. I am inclined to the second interpretation, for 
it conforms to thesis 3, which according to al-Tha‘labi was the established view 
(madhhab) of the Iraqis, as noted. 

According to hadith [5-4.K-KR] (isndad: al-Tabarani—Bishr b. Misa—Abu 
Muslim al-Mustamli ‘Abd al-Rahman b. Yunus—Hushaym—...), Abu. Hurayra 
narrated, “Khansa’ bint Khidam was given in marriage by her father against 
her will. Then she went to the Prophet, whereupon he annulled her marriage.”!88 
This hadith raises a question: why did Hushaym transmit this hadith alongside 
with the aforementioned hadith [5-4.KtKM]? I surmise as follows: he reformu- 
lated the matn received from ‘Umar b. Abi Salama, which was close to hadith 
[5-4.K-KM], as hadith [5-4.KtKM]. He received hadith [5-4.K-KR] or something 
like it at the same time, which he believed was the original text, whereas he 
was conscious that hadiths [5-4.K-KM] and [5-4.KtKM] had his teacher ‘Umar 
b. Abi Salama’s interpretation and his own, respectively. This seems to be why 
he transmitted hadith [5-4.K-KR] to his pupils. 


5.3.5 Hadith [5-X16] 

It is not clear how the daughter and her father in the Khansa hadith were 
identified with Khansa and her father Khidham. The fact that only 36 out 
of these 61 hadiths call her Khansa indicates that the association of Khansa’ 
or her father Khidham with the Khansa’ hadith was a later development. In 
stra and biographical works, both the reports that Unays b. Qatada was killed 
in the battle of Uhud and the ones that include in addition a variant of the 
Khansa@ hadith prefaced with the account that Khans&@ was married with him 
are found. The former is represented by the account by Ibn Hajar al-‘Asqalani, 
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who writes, “Unays b. Qatada b. Rabi‘a b. Khalid b. al-Harith b. ‘Ubayd b. Zayd b. 
Malik b. ‘Awf b. ‘Amr b. ‘Awf al-Ansari al-Awsi, who participated in the battle of 
Badr and was killed in the battle of Uhud.”!®? The latter reports are represented 
by Hadith [5-X16] (isnad: ‘Abd al-Razzaq al-San‘ani—Ma‘mar—Sa'ld b. ‘Abd al- 
Rahman al-Jahshi [Hijaz|—Abw Bakr b. Muhammad [Medina, d. 120/737-8]), 
which reads: 


One of the Helpers, named Unays b. Qatada, the husband of Khans@ bint 
Khidham, was killed in the battle of Uhud. Then her father gave her in 
marriage to someone else. She came to the Prophet and said, “My father 
gave me away in marriage, but I would like [to marry] the paternal uncle 
of my children.” So the Prophet left her her affair (ja‘ala al-Nabi salla 
Allah ‘alayhiwa-sallama amraha ilayha).19° 


It may have been Ma‘mar b. Rashid who put this hadith into circulation, for 
he was versed both in stra and hadith. However, it is more plausible that the 
daughter in the Khansa hadith was identified with Khansa bint Khidham 
when it became the common knowledge of scholars versed in the two disci- 
plines that Khans& was widowed from Unays b. Qatada and the rule was ac- 
cepted that an ayyim in the sense of a previously married woman had the right 
to decide whom to marry. 


5.3.6 Summary 

Synthesizing the foregoing analyses, I think that the following is the most prob- 
able scenario of the reformulation of hadith [5-4]: the original matn related by 
Abi Salama was that of hadith [5-4.I-AR] (the first subgroup) or something like 
it, although the identification of the father as “a man from Bant al-Mundhir” 
seems to be a later insertion. It was inspired by thesis 2. Subsequently, on the 
one hand, it was reformulated as hadith [5-4.IpAU] (the second subgroup) 
and as hadith [5-4.ItAM] (the third subgroup), inspired by thesis 3, which was 
widely accepted in Iraq. On the other hand, ‘Umar b. Abi Salama, a son of Abu 
Salama, put into circulation hadith [5-4.K-KM] based on thesis 2. Subsequently, 
it was reformulated by Hushaym as hadith [5-4.KtKM] inspired by thesis 3. 


5.4 Hadith [5-5] 
Hadith [5-5] comprises 27 hadiths, most of which are narrated by Khansa’, 
or by ‘Abd al-Rahman b. Yazid b. Jariya al-Ansari Abu Muhammad al-Madani 


189 Ibn Hajar al-‘Asqalani, Isaba, 1:272, no. 293. 
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(Medina, d. 93/711-2 or 98/716-7) and his brother Mujamma‘ (Medina, 
d. 41-60/661-680). According to Ibn Sa‘d, ‘Abd al-Rahman was born in the life- 
time of the Prophet and served ‘Umar b. ‘Abd al-‘Aziz as a qadi when he was 
the governor of Medina (ie., from 87/706 to 93/711-2).!9! Mujamma‘ is said to 
have been a Companion.!% Let us consider hadiths stating that the Prophet 
rescinded the marriage and hadith [5-5.KyK]. 

(1) In 24 hadiths, the Prophet is reported to have “annulled” (radda) the 
marriage of Khansa@ arranged by her father Khidham against her will. Among 
them, hadiths [5-5.I-KR] (isnad: ... Yazid b. Hartin [Wasit, d. 206/822 ]—Yahya b. 
Sa‘id [Medina, d. 143/760-1]—al-Qasim b. Muhammad—‘Abd al-Rahman and 
Mujamma‘), [5-5.K-KRi] (isnad: ... Aba Mu‘awiya Muhammad b. Khazim | Kufa, 
d. 195/810]—Yahya b. Sa‘id—...), [5-5.K-KR2] (isndd: ... ‘Ali b. al-Madini [Basra, 
d. 178/794—5 |—Sufyan b. ‘Uyayna [Kufa, Mecca, b. 107/725-6; d. 198/813—-4 ]— 
Yahya b. Sa‘id—...), and [5-5.K-KR3] (isndd: ... Ya‘qub b. Humayd [Mecca, 
d. 241/856 |—Sufyan b. ‘Uyayna—Yahya b. Sa‘id—...) do not mention her sta- 
tus. Hadith [5-5.K-KR2] reads that al-Qasim narrated: 


A woman who was one of the daughters of Ja‘far [b. Muhammad?] feared 
that her guardian would give her in marriage against her will. So she sent 
for two elders of the Helpers, ‘Abd al-Rahman and Mujamma*, two sons of 
Jariya. They said, “Don’t worry. When Khans@a’ bint Khidham was given in 
marriage by her father against her will, the Prophet annulled it.”!93 


In hadiths [5-5.ItKR2] (isnad: ... Yazid b. Haran—Yahya b. Sa‘id—al-Qasim b. 
Muhammad ... ‘Abd al-Rahman and Mujamma‘) and [5-5.ItKR3], whose matns 
are similar to this, Yahya added at the end of the matn that he heard that she 
was a non-virgin.!% Only in hadith [5-5.ItKR1] (isnad: ... Muhammad b. Fudayl 
[Kufa, d. 194/809-10|—Yahya b. Satd—...) is the clause that she was a non- 
virgin inserted in the middle of the matn.!%5 

It is not known when and how Yahya b. Sa‘id knew that Khansa’ was a 
non-virgin, but al-Qasim b. Muhammad, the authority who transmitted this 
hadith to him, reportedly used to give his virgin daughters in marriage with- 
out asking their mandate, as noted.!%° Therefore, it is plausible that al-Qasim 


1g1__ Ibn Sa‘d, Tabaqat, 7:86, no. 1493. 

1g2_ Ibn Hajar al-‘Asqalani, Tahdhib, 5:377, no. 7557; Ibn Hibban, Thiqat, 3:386. 

193 Bukhani, Sahih, 9:25, no. 6969. 

194 Ibn Abi Shayba, Musannaf, 9:42—43, no. 16203; Darimi, Sunan, 3:1400, no. 2237. 

195 Tabarani, Kabir, 4:218, no. 4179. 

196 Malik, Muwatta’, recension of Yahya b. Yahya, 434, no. 6; ibid., recension of Abi Mus‘ab, 
1:570, no. 1472; cf. Kecia Ali, Marriage and Slavery, 34. 
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b. Muhammad commented that she was a non-virgin in accordance with his 
own opinion. 

What about hadiths that ‘Abd al-Rahman b. al-Qasim (Medina, d.126/743-4) 
transmitted to Malik and Sufyan al-Thawri? While all 16 hadiths that include 
the isnad Malik—‘Abd al-Rahman b. al-Qasim describe her as a non-virgin, 
hadith [5-5.KbKL] (isnad: ... ‘Abd Allah b. al-Mubarak—Sufyan al-Thawn— 
‘Abd al-Rahman b. al-Qasim—‘Abd Allah b. Yazid b. Wadi‘a—Khansa’) de- 
scribes her as a virgin.!97 The former is represented by hadith [5-5.KtKR2] 
(isnad: Malik—‘Abd al-Rahman b. al-Qasim—al-Qasim b. Muhammad—‘Abd 
al-Rahman and Mujamma’), according to which Khans@ narrated, “Her father 
gave her in marriage though she was a non-virgin. But she was displeased with 
it and went to the Messenger of God, who annulled her marriage.” The latter 
reads that Khans@ narrated, “My father gave me away in marriage against my 
will, when I was a virgin. Then I complained to the Prophet, who said [to her 
father], ‘Don’t marry her off against her will.’”!99 

It is sound to infer that ‘Abd al-Rahman b. al-Qasim added the phrase “she 
was a non-virgin” in accordance with thesis 1.2 or Malik in accordance with 
his own opinion, while Sufyan al-Thawri added the phrase “when I was virgin” 
in accord with thesis 2, or possibly the same thesis as the Hanafi thesis. We 
have seen that al-Jassas writes that he among others interpreted the clause in 
Q. 2:237 “unless they (the women) agree to forgo it” (illa an yafuna) to apply to 
a virgin as well as to a non-virgin (see pp. 281-282), that is to say, he may have 
adopted thesis 2. 

(2) Hadith [5-5.KyK] (isnad: Abu al-Qasim b. Mani‘ [Baghdad, d. 317/929- 
30|—‘Abd Allah b. ‘Umar al-Kufi [Kufa, d. 239/853-4]—‘Abd al-Rahman b. 
Sulayman [Marw, Ray, Kufa, d. 187/802—3]—-Muhammad b. Ishaq—Haijjaj b. 
al-Saib [Medina]—al-S@ib b. Abi Lubaba) describes Khansa@ bint Khidham as 
an ayyim. According to this hadith, Khans@ narrated: 


She was an ayyim from a man (kanat ayyim™ min rajul), and her father 
gave her in marriage to a man of Banu ‘Awf, while she loved Abi Lubaba 
b. ‘Abd al-Mundhir. So the case was brought before the Prophet, who then 
told her father to let her do as she wished (amara Rasul Allah salla Allah 
‘alayhi wa-sallama abaha an yulhiqaha bi-hawaha). Then she married 
Abit Lubaba.?0° 


197 Tabarani, Kabir, 24:251, no. 641; cf. Ibn Hajar al-Asqalani, Isaba, 13:330—331, no. 11237. 

198 Malik, Muwatta’, recension of Yahya b. Yahya, 442, no. 21. 

199 ©Nasa’l, Sunan, 3:282-283, no. 5382; Tabarani, Kabir, 24:25, no. 641. 

200 Daraqutni, Sunan, 3:231, no. 42; cf. Ibn ‘Abd al-Barr, Isti‘ab, 41826, no. 3316; Ibn al-Athir, 
Usd, 342, no. 1427. 
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Clearly this hadith is based on thesis 2, i.e., that an ayyim, in the sense of a 
previously married woman, has the right to decide her own marriage whether 
she is or not virgin. This hadith seems to be faithful to the original hadith [5-5]. 
The comparison of the last sentences in this hadith and hadith [5-KyK], which 
uses “ta’ayyamat” deriving from the root ”-y-m, with the sentences referring to 
the annulment of her marriage in other hadiths belonging to hadith [5-5], may 
corroborate this. Indeed, hadith [5-5.KyK] ends with the passages in which the 
Prophet “told her father to let her do as she wished. Then she married Abu 
Lubaba.” Hadith [5-KyK] ends with the sentences that the Prophet said to 
Khansa’, “so marry whoever you wish’ and that “she married Abt Lubaba.” In 
contrast, the following sentences are present in other hadiths: 

(i) Hadiths [5-5.ItKRi], [5-5-KtKR1]—[5-5.KtKRi4], and hadith [5-5.K-KR] end 
with the sentence in which the Prophet “annulled her marriage.” 

(ii) Hadiths [5-5.KbKL1] and [5-5.KbKL2] end with the sentence where the 
Prophet said, “Don’t marry her off against her will.” 

(iii) Hadiths [5-5.I-KR], [5-5.ItKR2], [5-5.ItKR3], [5-5-KtKR15 |—[5-5.KtKR17| 
contain the sentence where the Prophet annulled her marriage, followed 
by the one that she then married Abt Lubaba. 

The last sentences of hadiths [5-5.KyK] and [5-KyK] give the impression that 

Khansa@ had the initiative in arranging her own marriage. In Section 4, I in- 

ferred that the hypothetical hadith [5-1.1] consisting only of the sentence “an 

ayyim is more entitled to herself than her guardian” was intended to express the 
ancient Medinan rule that an ayyim, referring to a previously married woman, 
had the right to decide whom to marry and to arrange her own marriage. The 
last sentences of hadiths [5-5.KyK] and [5-KyK] conform to this ancient rule. 

In contrast, other hadiths have no phrase that gives such an impression. In 

particular, let us note that hadiths [5-5.KtKR1]-[5-5.KtKR14], which belong to 

subgroup (i), were transmitted by Malik. He holds that a non-virgin has the 
right to decide whom to marry, but is required to entrust her guardian with 
the conclusion of a marriage contract. The wording of these hadiths conforms 

to his doctrine. We may infer that hadiths belonging to subgroups (i) and (iii), 

which represent the vast majority of those belonging to hadith [5-5], are based 

on the later Medinan doctrine, which was adopted by Malik and al-Shafii, and 
their followers. 


55 Summary 

The foregoing analyses allow us to reconstruct the formation of hadiths [5-3 |- 
[5-5] as follows: at the origin of these hadiths was a report that the Prophet 
annulled the marriage of an anonymous girl arranged by her father against 
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her will. Traditionists expanded on this report to make it express their views 
regarding the marriage of a woman. 

The original hadith [5-3] was inspired by thesis 3, that is, a non-virgin (who 
is supposed to have been once married) has the right to decide whom to marry, 
whereas a virgin girl who has been once married cannot be married off against 
her will, even though she does not have this right. Its variants inspired also 
by thesis 3 were transmitted at first mainly by Basrans and Kufans, but they 
ceased to transmit hadith [5-3] for some reasons. Ibn Jurayj (d. 150/767-8) 
seems to have reformulated the original hadith [5-3] in line with thesis 1.2. The 
original hadith [5-4] was inspired by thesis 2. Subsequently, it was reformu- 
lated by Basrans and Kufans in accordance with thesis 3. The original hadith 
[5-5], which was inspired by thesis 2, as represented by hadith [5-5.KyK], was 
reformulated in line with later Medinan doctrine adopted by Malik and the 
Malikis, while Sufyan al-Thawni reformulated it in line with thesis 2, or possibly 
the same thesis as the Hanafi doctrine. 


6 Statistical Analysis 


Let us analyze hadiths [5-1]-[5-5] from a statistical point of view. Graph 5.1 
represents the change over time in the number (/(,2),) of hadiths belonging to 
hadiths [5-1| and [5-2] combined (i.e., A, of hadiths [5-1] and [5-2] combined), 
hy of hadiths [5-3]-[5-5] combined (A(3_,),), and hy of hadiths [5-1]-[5-5] com- 
bined (Aq_5)n). It indicates that hadiths [5-1] and [5-2] were accepted much 
more favorably by traditionists than hadiths [5-3|-[5-5]. 

Graph 5.2 represents the change over time in h,, of hadiths [5-1] (ha)n), [5-2] 
(A(2)n), and these two hadiths combined (Aq,,2)n). It indicates that h(,,2), is much 
larger than what is expected from the standard pattern (E(,,2)n) for hadiths [5-1] 
and [5-2] combined during the period 191-230. This means that these hadiths 
came to be accepted favorably by traditionists during this period. 

To explain this phenomenon, let us compare the change over time in hj), 
and A,.),. Graph 5.2 indicates that /,,),, rises constantly from the period 71-90 
until the period 191-210, whereas /,), declines from the period 151-70 to the 
period 171-90, and then rises during the period 191-210. In my view, this is due 
to the fact that hadith [5-2] was interpreted in accordance with thesis 3, which 
prevailed in Basra and was accepted to a certain degree in Kufa, from the outset, 
that is, when it was put into circulation by Yahya b. Abi Kathir (d. 129/746-7), 
whereas Malik (d. 179/795) was the first or among the first to interpret hadith 
[5-1.1C] (and probably hadith [5-1.1A]) in accordance with his opinion, which 
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GRAPH 5.2 Change over time in the number of hadiths belonging to hadith [5-1], hadith [5-2], 
the two hadiths combined, and the standard pattern of the two hadiths (hay 
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51-70 9-71-90) s«»=Q'-1O0.-—ss«-MI-30_—s 181-50: 151-70-s-I71-O_s:191-210_s 211-30. 231-50 251-70) 271-90 291-320 


—B— h(3-5)n ==-=- E(3-5)n 
GRAPH 5.3 Change over time in the number (A (3_.)n) of hadiths belonging to hadiths 
[5-3]-[5-5] combined, compared to the standard pattern (E(3_;)n) 


was accepted by some Iraqis. Likewise, al-Shaybani, several “semi-Hanafis,” 
and al-Shafi'l managed to harmonize hadiths [5-1.1A] or [5-1.1C] with their doc- 
trine by taking a strained interpretation, as noted. 

Therefore, we can safely say that hadiths [5-1] and [5-2] as a whole came 
to be regarded as expressing every thesis accepted by traditionists and jurists. 
This is why /(,2)n is much larger than what is expected from the standard pat- 
tern during the period 191-230. In addition, hadith [5] and hadith [5-2] as- 
sume the sixth and the seventh place in terms of the number of narrators and 
transmitters included in their isnads (see p. 559). 

In contrast, Graph 5.3, which represents the change over time in A, in 
hadiths [5-3]-[5-5] combined (/3_;),) compared to the standard pattern 
(E(3-5)n), indicates that it does not grow significantly from the period 151-70 
onwards. It displays only the cyclical fluctuation. They seem to have been un- 
popular among traditionists. 

To explain the reason for this, let us examine h, of each of these hadiths. 
Graph 5.4 indicates that /3), and h(,), are at the largest during the period 
151-70, and stagnates afterwards. In contrast, /;), culminates during the pe- 
riod 191-210, and is larger than /3), and h,4)y from this period until the period 
251-70. To explain this phenomenon, let us recall three points. First, most of 
hadiths belonging to hadith [5-5] were reformulated in line with the doctrine 
of Malik and al-Shafii. It seems that from the period 191-210 onward, during 
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--@--h(3)n —t—h(4)n —B—h(5)n 
GRAPH 5.4 Change over time in the number of hadiths belonging to hadith [5-3], [5-4], 
and [5-5] (A(3)w (4) A(5)w respectively) 


which al-Shafil died, a growing number of Basran and Kufan traditionists 
accepted this doctrine. Secondly, Basrans, most of whom espoused thesis 3, 
ceased to transmit hadith [5-3]. Thirdly, reformulated hadiths belonging to 
hadith [5-4] were intended to express thesis 2 or thesis 3. Taking these obser- 
vations into consideration, I infer that traditionists who espoused the Maliki 
or the Shafi doctrine preferred hadith [5-5], while traditionists who adopted 
theses 2 or 3 preferred hadiths [5-1] and [5-2]. This is why A(.), is larger than 
A(3)n and hy4)n from the period 191-210 until the period 251-70, while /(3_;)n is 
much smaller than /(,,2),, as indicated by Graph 5.1. 

Finally, Graph 5.5 indicates that 4, of hadiths [5-1]-[5-5] combined (hy_s)n) 
follows closely the standard pattern (E(,_;),), except that it is larger for the pe- 
riod 191-210 than for the period 231-50, whereas conversely Eq-s)n is smaller for 
the period 191-210 than for the period 231-50. This is noteworthy, for hadiths 
[5-1] and [5-2] on the one hand, and hadiths [5-3|—-[5-5] on the other hand, 
deviate from the standard pattern. This is to say that two sets of hadiths, which 
indivually considered deviate from the standard pattern, follows it if they are 
combined. I will take up this phenomenon in Chapter g (see pp. 551-555). 
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51-70 «71-90 Qi-NlO0-—s «N30 «13150-15170: 171-90 191-210 211-30.) 231-50 251-70 271-90 291-320 


—B—h(r5)n ----- E(1-5)n 
GRAPH 5.5 Change over time in the number (A(,_;),) of hadiths belonging to hadiths 
[51]-[5-5] combined, compared to the standard pattern (E(,_5)n) 


7 Hadith [5-6] 


Before concluding this chapter, let us consider a hadith that may have been 
influenced by the Shi‘il doctrine. Hadith [5-6] comprises 1 hadiths, which have 
in common the isnad Kahmas b. al-Hasan al-Tamimi—‘Abd Allah b. Burayda 
(see Diagram 5.6). ‘Abd Allah b. Burayda (d. 105/723-4 or 115/733-4) was the 
qadi of Marw.2°! Kahmas b. al-Hasan al-Tamimi (or al-Namari or al-Qaysi, 
d. 149/766-7) lived in Basra.?°? These hadiths can be divided into two groups 
according to their matn. First, hadith [5-6.B] comprises a single hadith (isnad: 
‘Abd al-Razzaq al-San‘ani—Ja‘far b. Sulayman [Basra, d. 178/794 ]|—Kahmas— 
‘Abd Allah b. Burayda). It reads: 


A virgin girl came to the Prophet and said, “O Messenger of God! My 
father gave me in marriage to his brother’s son so that he might raise his 


201 Ibn Hibban, Thiqat, 6:15. 
202 Ibn Hibban, Thigat, 7:358. 
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status by me, but he did not ask for mandate from me. Do I have a right 
over myself?” The Prophet replied affirmatively. Then she said, “I am not 
to oppose what he did, but I wanted women to know whether they have 
a right over themselves.?°3 


This is the only hadith belonging to hadith [5-6] that describes the girl as a 
virgin (bikr, ie., element B). Other hadiths describe her as “a young girl” 
(fata) (element F). Hadith [5-6.F6] (isnad: al-Nasa’i—Ziyad b. Ayyuab—‘Ali b. 
Ghurab—Kahmas—‘Abd Allah b. Burayda) reads that ‘Aisha narrated: 


A young girl came to her and said, “My father gave me in marriage to his 
brother’s son so that he might raise his status by me, whereas I was un- 
willing.” She said, “Sit here until the Prophet comes.” Then the Messenger 
of God came, and I told him (what she had said). He sent for her father, 
calling him, and he left the matter up to her. She said, “O Messenger of 
God, I ratify what my father did, but I wanted to know whether women 
have any right (in the matter).”204 


Which is or similar to the original matn, hadith [5-6.B] or hadith [5-6.F]? 
According to the isnad-cum-matn analysis, hadith [5-6.F] is the original, for 
the following reason. Diagram 5.6 indicates that among the six transmitters 
who received hadith [5-6] from Kahmas (viz., Ja‘far b. Sulayman, Waki‘, Awn 
b. Kahmas, ‘Ali b. Ghurab, ‘Abd al-Wahhab b. ‘Ata’, and ‘Abd Allah b. Idris), 
only Ja‘far passed on Aadiths [5-6.B] and [5-6.F], while other transmitters 
passed on only hadith [5-6.F]. Therefore, it is most likely that Ja‘far reformu- 
lated hadith [5-6.F] received from Kahmas as hadith [5-6.B]. If so, what is the 
idea behind this reformulation? I infer that he reformulated it inspired by the 
Shi‘ doctrine, for the following reason: on the one hand, the idea underlying 
hadith [5-6.B] is the same as the Shii doctrine. As noted, the fifth Shit imam 
Muhammad al-Baqir reportedly stated, “If a woman possesses her affair, so 
that she can sell, buy, manumit a slave, designate a witness, or donate from 
her property as she wishes, her disposition is valid, and she can marry as she 
wishes without the permission of her guardian. Otherwise, her marriage is in- 
valid without the mandate of her guardian.””°> This is to say, a woman can de- 
cide her own marriage if she is fully capable with regard to financial matters, 
even if she is a virgin. On the other hand, Ja‘far is reported to have adopted 


203 ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:146, no. 10302. 
204 Nasa’, Sunan, 3:284, no. 5390. 
205 Tusi, Tahdhib, 7:438, no. 487/6. 
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Shiism.?°6 Al-Dhahabi writes that “he was one of the adherents and scholars 
of the Shiism” (kana min ‘ubbad al-Shi‘a wa-‘ulamaihim).*®” He seems to have 
reformulated hadith [5-6.F] received from Kahmas as hadith [5-6.B] in accor- 
dance with the Shi‘ doctrine. 

As for hadith [5-6.F], al-Bayhaqi infers as follows: this hadith states that the 
father wanted to raise the status of his brother's son, suggesting that this mar- 
riage was not a happy one. This seems to be why the Prophet made her choose 
between ratifying or cancelling the marriage arranged by her father.2°° This 
inference is plausible, for the term “a young girl’ appear to indicate that this 
hadith is inspired by the idea that even the father of a minor girl, who exercises 
the compulsory guardianship over her, is not entitled to impose upon her a 
disadvantageous marriage. 


8 Elements of Matn 


For hadiths [5-1] and [5-2], see pp. 288-289. 

Hadith [5-3|—[5-5]: - = there is no mention of the status of the girl. A = father 
(abu) or that the father is not named. b = a virgin (bikr). F = The Prophet 
separated (farraqa) them. H = The Prophet made her choose (khayyara) be- 
tween annulling and maintaining the marriage. I = a woman (imra‘). K = 
Khansa (the first occurrence) or her father Khidham (Khidam) (the second 
occurrence). L = “Do not marry her against her will.” M = The Prophet ac- 
corded to her her affair (amr). N = The Prophet removed (intaza‘a, naza‘a) 
the girl. P = She wanted to marry the paternal uncle of her children. R = The 
Prophet annulled (radda) the marriage concluded by the father. t = non- 
virgin (thayyib). U = “Marry (unkuhi) whoever you wish.” y = ayyim. 

Hadith [5-6]: B = a virgin girl (bikr). F = a young firl (fata). 


9 Reference of Hadiths 


[5-1.1A1] Tahawi, Ma‘ani, 4:366; idem, Mushkil, 14:432, no. 5731; [5-1.1A2] Ibn Abi 
Shayba, Musannaf, 9:46—47, no. 16218; [5-1.1A3] Ibn Hanbal, Musnad, 3:380, 
nO. 3222; [5-1.1A4] Ibn al-Jarud, Musnad, 3:43, no. 709; [5-1.1A5] Tahawi, Ma ani, 


206 Ibn Sa‘d, Tabaqat, 9:289, no. 4138; Dhahabi, Mizan, 1:408; Ibn Hajar al-‘Asqalani, Tahdhib, 
2:380-382, no. 1106. 

207  Dhahabi, Siyar, 8:198, no. 36. 

208 Bayhaqi, Marifa, 10:49, no. 13599. 
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4:366; idem, Mushkil, 14:432, no. 57333 [5-1.1A6] Ibn Hanbal, Musnad, 2:441-442, 
no. 1888; [5-1.1A7 | [5-1.1A8] Daraqutni, Sunan, 3:241, no. 73; [5-1.1A9] Daraqutni, 
Sunan, 3:241, no. 72; [5-1.1A10] Sa‘id b. Mansur, Musnad, 1:155, no. 556; [5-1.1A11] 
Ibn Hanbal, Musnad, 3:439, no. 3421; [5-1.1A12| [5-11A13] Tahawi, Ma‘ani, 4:366; 
idem, Mushkil, 14:432, no. 5732; [5-1.1A14] Ibn Maja, Sunan, 1:601, no. 1870; 
[5-1.1A15] Malik, Muwatta’, recension of al-Shaybani, 181, no. 540; [5-1.1A16] Abu 
‘Awana, Musnad, 3:76, no. 4251; [5-1.1A17] Tahawi, Ma‘ani, 4:366; [5-1.1A18] 
Tahawi, Ma ‘ani, 4:366; [5-1.1A19] Ibn Hanbal, Musnad, 3:127, no. 2481; [5-1.1A20] 
Ibn Hanbal, Musnad, 3:417, no. 3343; [5-1.1A21] Daraqutni, Sunan, 3:242, no. 78; 
[5-1.1A22] Darimi, Sunan, 3:1399, no. 2236; [5-1.1A23] Abu ‘Awana, Musnad, 
3:777, no. 4258; [5-11A24] Ibn Abi Shayba, Musannaf, 9:46-47, no. 16218; 
[5-1.1C1] Malik, Muwatta’, recension of Yahya b. Yahya, 434, no. 4; [5-1.1C2] Abu 
‘Awana, Musnad, 3:76, no. 4250; [5-1.1C3] Bayhaqi, Sunan, 7:115; [5-1.1C4] Malik, 
Muwatta’, recension of al-Hadathani, 255, no. 316; [5-1.1C5] Malik, Muwatta’, 
recension of Abt Mus‘ab al-Zuhri, 1:569, no. 1469; [5-1.1C6] Shaybani, Hujja, 
3126-128; [5-11C7] Sahntn, Mudawwana, 2:158; [5-1.1C8] Shafil, Umm, 5:17; 
idem, Ikhtilaf, 11; [5-1.1Cg]—[5-1.1Cu] Bayhaqi, Sunan, 7:18; [5-1.1C12] Tahawi, 
Mani, 3:0; [5-1.1C13] Sahnan, Mudawwana, 2:158; [5-1.1C14] Abu ‘Awana, 
Musnad, 3:75—76, no. 42.49; [5-1.1C15|—[5-1.1C17] Bayhagqi, Sunan, 7:115; [5-1.1C18 | 
Sahntn, Mudawwana, 2:158; [5-1.1C1g| Ibn Hibban, Sahih, 9:395-396, no. 4084; 
[5-1.1C20] Abu ‘Awana, Musnad, 3:76, no. 4250; [5-1.1C21] Darimi, Sunan, 3:1398- 
1399, No. 2234; [5-1.1C22| Muslim, Sahih, 2:1037, no. 66 (1421); [5-1.1C23] Bayhaqi, 
Sunan, 7:122; [5-1.1C24] Muslim, Sahih, 2:1037, no. 66 (1421); [5-1.1C25] Nasa’, 
Sunan, 3:280-281, no. 5371; [5-1.1C 26] Tirmidhi, Sunan, 3:407, no. 1108; [5-1.1C27 | 
[5-1.1C28] Abu ‘Awana, Musnad, 3:76, no. 4250; [5-1.1C29] Abu ‘Awana, Musnad, 
3:76, no. 4252; [5-1.1D1] Nasa’l, Sunan, 3:280, no. 5372; [5-11D2] Daraqutni, 
Sunan, 3:238, no. 64; [5-1.1D3] Nasal, Sunan, 3:285, no. 5392; [5-1.1D4] Ibn 
Hanbal, Musnad, 3:78, no. 2365; [5-1.1E1|-[5-1.1E4] Daraqutni, Sunan, 3:239, 
no. 65; [5—-1.3-] Abu ‘Awana, Musnad, 3:76, no. 4253; [5-1.3A1] Tahawi, Ma ani, 
4:366; idem, Mushkil, 14:433, no. 5734; [5-1.3A2] Bayhaqi, Sunan, 7:15; [5-1.3A3] 
Aba ‘Awana, Musnad, 3:77, no. 4256; [5-1.3A4]| Tabarani, Kabir, 10:307, no. 10747; 
[5-1.3B1] Ibn Hanbal, Musnad, 2:444, no. 1897; [5-1.3B2] Abu Dawud, Sunan, 
2:232—233, no. 2099; [5-1.3B3] Abu ‘Awana, Musnad, 3:76—-77, no. 4255; [5-1.3B4] 
Bayhaqi, Sunan, 7:115; [5-1.3B5] Nasa’l, Sunan, 3:281, no. 5375; [5-1.3B6] [5-1.3B7] 
Daraqutni, Sunan, 3:240, no. 70; [5-1.3C1] [5-1.3C2] Tabarani, Kabir, 10:307, 
no. 10746; [5-1.3C3] Abu ‘Awana, Musnad, 3:76, no. 4254; [5-1.3C4] [5-1.3C5] 
Bayhaqi, Sunan, 7:18; [5-1.3C6] Muslim, Sahih, 2:1037, no. 68 (1421); [5-1.3C7] 
Bayhaqi, Sunan, 7:118; [5-1.6A | Tahawi, Mushkil, 14:434, no. 57353 [5-1.6C] Tahawi, 


Mani, 4:366-367; [5-1.6D1] ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:145, 
no. 10299; [5-1.6D2] Ibn Hanbal, Musnad, 3:341, no. 3087; [5-1.6D3] Bayhaqi, 
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Sunan, 7:18-119; [5-1.6D4] Bayhagi, Sunan, 7:118—119; [5-1.6D5] Nasa’l, Sunan, 
3:281, nO. 5374; 3:284-285, no. 5391; [5-1.6D6] Abu ‘Awana, Musnad, 3:777, 
no. 4257; [5-1.6D7] Daraqutni, Sunan, 3:239, no. 67; [5-1.6D8] Ibn Hibban, Sahih, 
9:399, no. 4089; [5-1.6D9] Bayhaqi, Sunan, 7:118-119; [5-1.6E1] Daraqutni, Sunan, 
3:239, no. 66; [5-1.6E2] Daraqutni, Sunan, 3:239, no. 66; [5-1.C] Darimi, Sunan, 
311399, no. 2235; [5-1.D] Daraqutni, Sunan, 3:239, no. 68; [5-2.2A] Nasa’i, 
Sunan, 3:281, no. 53773 [5-2-2C1| Ibn Hanbal, Musnad, 9:258, no. 9571; [5-2.2C2] 
[5-2.2C3] Ibn al-Jarad, Musnad, 3:42, no. 707; [5-2.2C4] Abu ‘Awana, Musnad, 
3:72-73, no. 4238; [5-2.2C5] Muslim, Sahih, 2:1036, no. 64 (1419); [5-2.2C6] 
Bukhari, Sahih, 7:7, no. 5136; [5-2.2C7] [5-2.2C8] Bayhaqi, Sunan, 7:119; 
[5-2.2Cg] Bayhaqi, Sunan, 7:122; [5-2.2C10] Abu ‘Awana, Musnad, 3:74, no. 4243; 
[5-2.2Cu1] Muslim, Sahih, 2:1036, no. 64 (1419); [5-2.2C12] Abu ‘Awana, Musnad, 
3:74, no. 4243; [5-2.2C13] [5-2.2C14] Muslim, Sahih, 2:036, no. 64 (1419); 
[5-2.2C15] [5-2.2C16] Abu ‘Awana, Musnad, 3:72—73, no. 4238; [5-2.2C17] Muslim, 
Sahih, 2:1036, no. 64 (1419); [5-2.2C18] Tabarani, Awsat, 8:343-344, no. 8820; 
[5-2.2C19] [5-2.2C20] Muslim, Sahih, 2:1036, no. 64 (1419); [5-2.4-] Tabarani, 
Awsat, 3:269, no. 3111; [5-2.4C1] Daraqutni, Sunan, 3:238, no. 63; [5-2.4C2] 
Darimi, Sunan, 3:1398, no. 2232; [5-2.4C3] [5-2.4C4] Tahawi, Ma‘ani, 4:367; 
[5-2.4C5] Aba ‘Awana, Musnad, 3:73, no. 42.42; [5-2.4C6] Bayhaqi, Sunan, 7:122; 
[5-2.4C7] Tahawi, Madani, 4:367; idem, Mushkil, 14:438, no. 5741; [5-2.4C8] 
Bayhaql, Sunan, 7:122; [5-2.4Cg] Ibn Maja, Sunan, 1:601-602, no. 1871; [5-2.4C10] 


Abi ‘Awana, Musnad, 3:73, no. 42.41; [5-2.4Cu | Tirmidhi, Sunan, 3:406, no. 1107; 
[5-2.4C12] [5-2.4C13] Abu ‘Awana, Musnad, 3:74, no. 4244; [5-2.4C14] Tahawi, 
Mani, 4:367; [5-2.4C15|] Bukhan, Sahih, 9:25, no. 6968; [5-2.4C16] Darimi, 


Sunan, 3:1398, no. 2233; [5-2.4C17 | Tahawi, Ma ‘ani, 4:367; [5-2.4C18] Ibn Hanbal, 
Musnad, 9:225, no. 9459; [5-2.4C19] Ibn Hanbal, Musnad, 7:209, no. 7398; 
[5-2.4C20] Abu ‘Awana, Musnad, 3:73, no. 4239; [5-2.4C21] Ibn Hanbal, 
Musnad, 7:460, no. 7745; [5-2.4C22] Abu ‘Awana, Musnad, 3:73, no. 4240; 
[5-2.4C23| Abu ‘Awana, Musnad, 3:73, no. 42.41; [5-2.4C24] Abu Dawud, Sunan, 
2:231, no. 2092; [5-2.5A1] Nasa’l, Sunan, 3:282, no. 5378; [5-2.5A2] Abu Ya‘la, 
Musnad, 10:407, no. 6013 (173); [5-2-7] Ibn Hanbal, Musnad, 6:536—537, no. 7131; 
[5-2.7A] Sa‘id b. Mansur, Musnad, 1:154, no. 554; [5-2.8C1] Daraqutni, Sunan, 


3:237-238, no. 62; [5-2.8C2] Tabarani, Awsat, 8:136, no. 8201; [5-2.D1] Ibn Abi 
Shayba, Musannaf, 9:51-52, no. 16232; [5-2.D2] Ibn Hanbal, Musnad, 7:305, 
no. 7519; [5-2.D3] Tirmidhi, Sunan, 3:408, no. 09; [5-2.D4] Tahawi, Ma ani, 
4:364; [5-2.D5] Abu Dawud, Sunan, 2:231, no. 2093; [5-2.D6] Sahnun, 
Mudawwana, 2:158-159; [5-2.D7] ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:145, 
no. 10297; [5-2.D8] Nasa’, Sunan, 3:282, no. 5381; [5-2.D9] Tahawi, Mani, 
4:364; [5-2.D10] Abu Dawud, Sunan, 2:231, no. 2093; [5-2.Du] Bayhaqi, Sunan, 
7122; [5-2.D12] Ibn Hibban, Sahih, 9:392, no. 4079; [5-2.D13] Bazzar, Bahr, 
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14:324, no. 7984; [5-2.D14] Bayhaqi, Sunan, 7:120; [5-2.D15] Bayhaqi, Sunan, 
71122; [5-2.D16] Tabarani, Awsat, 4:304, no. 4268; [5-2.D17] Bazzar, Bahr, 14:197, 
no. 7746; [5-2.D18] Bazzar, Bahr, 14:218, no. 7782; [5-3.-AF] Daraqutni, Sunan, 
3:235, no. 58; [5-3.IbAF] Daraqutni, Sunan, 3:234—235, no. 56; [5-3.IbAH1] Ibn 
Maja, Sunan, 1:603, no. 1875; [5-3.IbAH2] [5-3.IbAH3] Daraqutni, Sunan, 
3:234, no. 56; [5-3.IbAH4] Abu Dawud, Sunan, 2:232, no. 2096; [5-3.IbAH5] 
[5-3-IbAH6] Tahawi, Mushkil, 14:441, no. 5746; [5-3.IbAH7] Abu Yala, Musnad, 
4:404, no. 2526; [5-3.IbAH8] Ibn Maja, Sunan, 1:603, no. 1875; [5-3-IbAR] 
Nasa’l, Sunan, 3:284, no. 5387; [5-3.-IbtAR1] Tabarani, Kabir, 11:355, no. 12001; 
[5-3-IbtAR2] Bayhaqi, Sunan, 7:117; [5-3.ItAF] Tahawi, Mushkil, 1:442, no. 57473 
[5-3-ItKN1] ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:48, no. 10308; [5-3.ItKN2| 
Ibn Hanbal, Musnad, 3:445, no. 3440; [5-3.It-N] Tabarani, Kabir, 1:189, no. 11456; 


[5-4-I-ARi] Nasa’l, Sunan, 3:284, no. 5388; [5-4.-AR2] Daraqutni, Sunan, 3:235, 
no. 57; [5-4-IpAUi1] Ibn Abi Shayba, Musannaf, 9:42, no. 16202; [5-4.IpAU2] 
Shaybani, Hujja, 3:105-108; [5-4.IpAU3] ‘Abd al-Razzaq al-San‘ani, Musannaf, 
6:146, no. 10303; [5-4.IpAU4] Nasa’, Sunan, 3:282, no. 5379; [5-4.IpAU5] Bayhaqi, 
Sunan, 7:120; [5-4-IpAU6] Ibn Abi Shayba, Musannaf, 9:42, no. 16202; [5-4.IpAuz | 
Sa‘d b. Mansur, Musnad, 1:157, no. 568; [5-4-ItAM1] [5-4.ItAM2] ‘Abd al-Razzaq 
al-San‘ani, Musannaf, 6:147, no. 10305; [5-4.K-KM] Sa‘id b. Mansur, Musnad, 
1:156—157, no. 567; [5-4.K-KR] Tabarani, Kabir, 24:252, no. 644; [5-4.KtKM1] Sa‘id 
b. Mansur, Musnad, 1:56, no. 566; [5-4.KtKM2] Daraqutni, Sunan, 3:231, no. 43; 
[5-4-KtKR] Daraqutni, Sunan, 3:232, no. 44; [5-5.I-KR] Ibn Maja, Sunan, 1:602, 
no. 1873; [5-5.ItKRi] Tabarani, Kabir, 4:218, no. 4179; [5-5.ItKR2] Darimi, Sunan, 
311400, no. 2237; [5-5.ItKR3] Ibn Abi Shayba, Musannaf, 9:42—43, no. 16203; 
[5-5-KbKL1] Tabarani, Kabir, 24:251, no. 641; [5-5.KbKL2] Nasa’l, Sunan, 3:282- 
283, no. 5382; [5-5.K-KRi] Sa‘td b. Mansur, Musnad, 1:58, no. 576; [5-5-K-KR2] 
Bukhari, Sahih, 9:25, no. 6969; [5-5.K-KR3] Tabarani, Kabir, 24:251, no. 642; 
[5-5-KtKRi] Malik, Muwatta’, recension of al-Shaybani, 177, no. 529; [5-5-KtKR2 | 
Malik, Muwatta’, recension of Yahya b. Yahya, 442, no. 21; [5-5.KtKR3] Malik, 
Muwatta’, recension of Abt Mus‘ab al-Zuhni, 1:582—583, no. 1507; [5-5-KtKR4 | 
Bukhari, Sahih, 7:18, no. 5138; [5-5.KtKR5]| Malik, Muwatta’, recension of Suwayd 
al-Hadathani, 260, no. 323; [5-5.KtKR6]—[5-5.KtKR8] Bayhaqi, Sunan, 7:119; 
[5-5-KtKRg] Shafi, Ikhtilaf; ua; [5-5.KtKRio] Nasa, Sunan, 3:282, no. 5380; 
3:283, no. 5383; [5-5-KtKRu] Abu Dawid, Sunan, 2:233, no. 2101; [5-5-KtKRi2] 


Darimi, Sunan, 3:1400-1401, no. 2238; [5-5.KtKR13] Ibn al-Jarud, Musnad, 3:43- 
44, no. 710; [5-5.KtKRi4] Nasal, Sunan, 3:282, no. 5380; 3:283, no. 5383; 
[5-5-KtKR15 |—[5-5-KtKR17] Bayhaqi, Sunan, 7:19; [5-5-KyK] Daraqutni, Sunan, 
3:231, no. 42; [5-6.B] San‘ani, Musannaf, 6:146, no. 10302; [5-6.F1] Ibn Maja, 
Sunan, 1:602-603, no. 1874; [5-6.F2] Daraqutni, Sunan, 2:233, no. 47; [5-6.F3] 
Daraqutni, Sunan, 3:232, no. 45; [5-6.F4] [5-6.F5] Daraqutni, Sunan, 3:232, 
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no. 46; [5-6.F6] Nasa’l, Sunan, 3:284, no. 5390; [5-6.F7]—[5-6.F9| Bayhaqi, Sunan, 
7:18, no. 13454; [5-6.F10] Ibn Abi Shayba, Musannaf, 9:49—51, no. 16230; [5-KKF] 
Shaybani, Hujja, 3:99—-100; [5-KyK] Shaybani, Hujja, 3:100, 104; [5-X1] Shaybani, 
Hujja, 3133; [5-X2] Ibn Abi Shayba, Musannaf, 9:45, no. 16214; [5-X3] Ibn Maja, 
Sunan, 1:605-606 no. 1882; Daraqutni, Sunan, 3:227, no. 26; [5-X4.1] Daraqutni, 
Sunan, 3:227, no. 28; [5-X4.2] Sahntn, Mudawwana, 2:177; [5-X4.3] Shafi, Umm, 
5:19; [5-X5] Ibn Abi Shayba, Musannaf, 9:39-40, no. 16193; [5-X6] Shaybani, 
Hujja, 3:133; [5-X7] Sahntn, Mudawwana, 2:165; [5-X8] Sahntn, Mudawwana, 
2:166; Malik, Muwatta’, recension of Yahya b. Yahya, 434, no. 5; Malik, Muwatta’, 
recension of Abu Mus‘ab al-Zuhni, 1:569-570, no. 1470; [5-X9] Sahnin, 
Mudawwana, 2:178; Shaybani, Hujja, 3:110-11; [5-X10] Shafi, Umm, 5:13; [5-X11] 
Shafi, Umm, 5:19; [5-X12] Tabari, Jamis 4:318; [5-X13] Tabari, Jamis 4:314; [5-X14 | 
Bayhaqi, Sunan, 1:17; [5-X15| Tabari, Jami’, 4:317; [5-X16] ‘Abd al-Razzaq al- 
San‘ani, Musannaf, 6:148, no. 10309. 
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10 Diagrams 


[3Aa] Asad b. Miisa.B + al-Rabi‘ al-Mu’adhdhin.E 

[3A2] Ibn Abi ‘Umar.U + Haran b. Yasuf.Bg 

[3A3] al-Humaydi.U > Ibn Abi Masarra.U 
{3Bi] Ibn Hanbal, [3B2] Idem + Aba Dawid 
[3B3] Idem + Aba Dawid + Aba ‘Awana 
(3B4] Idem + Aba Dawid + + al-Bayhaqi 
{3B5] Muhammad b. Mansir.Bg ~ al-Nasa’i 
[3B6] Yusuf b. Misa.K + al-Husayn b. Isma‘ll 
(3B7] ‘Amr b. ‘Ali,B + Muhammad b, Hariin.Bg 
[3C6] Ibn Abi ‘Umar > Muslim 

s 


[uAi]-[1Ai6][sCr]-[1C29) | 
{1D1][3][3C3][3C4][3C5] \ 


\ 
\ 


{1E1] Ahmad b. Mansiir 


[1E2][1E3] Shu‘ayb b. Ayyaib.Bg 
[C][D] see Diagram 5.1.1 \ {1Eq] Ahmad b. al-Haytham.B 
» 


CHAPTER 5 


[6A][6C] ‘Abd Allah b. al-Mubarak.Mar 
~ Yahya b. ‘Abd al-Hamid.K 
[6D] ‘Abd al-Razzaq al-San‘ani 
[6D2]-[6D6] Idem > Ibn Hanbal, Ahmad 
b. Mansir.B, al-Hasan b. ‘Ali, Muhammad 
b. Rafi'.N, Ishaq b. Ibrahim al-Dabari.Y 
[6E1][6E2] Idem + Ahmad b. Mansir.B 
[6D7]-[6Dg9] Ibn al-Mubarak.Mar > 
Suwayd b. Nasr.Mar, Hibban b. Misa. 
Mar, Muhammad b. Makki.Mar 


/ 


\ | 
Ibn ‘Uyayna.U | 
{3C1][3C2] \ is | Ma‘mar.B.Y 
oe ‘ \ ‘Abd Allah b. Raj@.B 
\ \ Ziyad b. ‘ 
‘Abdan b. Ahmad \ Sa‘d.U.Y \ 
. Malik ‘ . 
\ .——. |} Sa‘id b. Salama.M rd 
\ \ tT 
Husayn b. Mu- \ / aman 
hammad.Mar Ge ef 
‘ NA | 
V | $alih b 
| lib b. 
Yazid b. ‘lyad. ‘ 7 Kavea 
M.B,‘Abd Allah +—— ‘Abd Allah a 
b.‘Abd Allah.M faci / 
/ - ni 
—~/ (3C7] Abii Uways + Isma'il b. 
]—~ AbiUways + Isma‘il b. Ishaq 
Ibn ‘Abbas + Naifi‘ b. JubayrM / ~ al-Bayhaqi 
——— Ibn Ishaq 
‘Abd Allah b. ‘Abd Allah b. ‘Ubayd Allah b. a 
‘Abd Allah b. ‘Abd Allah b. ‘Abd al-Rahman =a 
Mawhab -_ Mawhab b. Mawhab.M [1Azq] ‘Abd Allah b. Idris 
z {1D2]-[1D4] Ibrahim b. Sa‘d.M. 
= Bg ~ Ya‘qitb b. Ibrahim.M.Bg 
Hag b. Sufyanal- gash 
il Muh d = Isa b. 
Ghiyath K Hanbal  TRAWHK Yanus.k ‘Ubayd Allah b. 
| os ‘Abd al-Majid 
’ | e al-Hanafi.B 
Yusuf b. Waki.K 
‘AGLK.E | we Mash Musaddad.B Re 
| 
| ’ \ “~- 
eh Husayt: [1Aig][1Az20] | x [1A21] al-‘Abbas b. Muhammad.Bg 
b. Nasr Ibn Hanbal al-Raby' al- [344] Mu‘adh b. + Hakim.N > al-Daraqutni 
a Mu’adhdhin.E al-Muthanna.B  [1A22] al-Darimi 
oe ae ~ al-Tabarani {1A23] Yazid b. Sinan + Aba ‘Awana 
5 
[1At7} [1428] 
al-Tahawi 


DIAGRAM 5.1 Hadith [5-1] 
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{1Aa} al-Tahawi « Yunus b. ‘Abd al-A‘la.E « Ibn Wahb.E 

{1A2] Ibn Abi Shayba « ‘Abd Allah b. Idris.K 

[1A3] Ibn Hanbal « Waki.K 

[1A4] Ibn al-Jariid « Muhammad b. Isma‘il al-Ahmasi.K « Idem 

[1A5] al-Tahawi « Muhammad b. al-‘Abbas.B.E « Isma‘il b. Maslama.M.E 
{1A6] Ibn Hanbal « Ibn Mahdi.B 

{1A7] al-Daraqutni « Muhammad b. Harin.Hadramawt « ‘Amr b. ‘Ali.B < Idem 
[1A8] al-Daraqutni < « Ahmad b. Sinan.W « Idem 

[1Ag] al-Daraqutni ~ Muhammad b. Haran « ‘Amr b. ‘Ali.B « Yahya b. Sa‘id.B 
{1A10] Sa‘id b. Mansiir.N 

{1Au} Ibn Hanbal « ‘Abd Allah b. Numayr.K 

[1A12] al-Tahawi « Ibrahim b. Marziiq.E « al-Qa‘nabi.M.B 

[1A13] al-Tahawi < Salih b. ‘Abd al-Rahman [b. ‘Amr] « Idem 

[1A14] Ibn Maja « Isma‘il b. Misa al-Suddi.K 

[1A15] al-Shaybani 

[1A16] Aba ‘Awana « al-Rabi‘ al-Mu’adhdhin.E « al-Shafi‘i 

{1C1] Yahya b. Yahya al-Laythi.Q 

{C2} Abi ‘Awana « Muhammad b. Hayiiwayh « Yahya b. Yahya b. Bukayr.N 
{1C3] al-Bayhaqi « « Abi Bakr b. Ishaq.N « Isma‘il b. Qutayba.N « Idem 

{1C4] Suwayd al-Hadathani.Had 

{1C5] Abi Mus‘ab al-Zuhri.M 

{1C6] al-Shaybani.K 

{1C7] Sahniin « Ibn al-Qasim.M.E 

[1C8] al-Rabi al-Mu’adhdhin < al-Shafii 

{1Cg]—[1Cur] al-Bayhaqi « « Abii al-‘Abbas Muhammad b. Ya‘qiib.N < al-Rabi al- 
Mu’adhdhin « Idem 

{1C12] al-Tahawi « Ibn Wahb.E 

{1Ci3] Sahniin « Idem 

{1C1q4] Aba ‘Awana « Yanus b. ‘Abd al-A‘la.E « Idem 

[1C15 |—[1C17] al-Bayhaqi « « Abi al-‘Abbas « Muhammad b. ‘Abd Allah « Idem 
[1C18] Sahniin « ‘Ali b. Ziyad.Y 

{1Cig] Ibn Hibban « Abii Khalifa.Bg.Is < al-Qa‘nabi.M.B 

[1C20] Aba ‘Awana « Muhammad b. Hayiwayh « Idem 

{1C2i] al-Darimi « Khalid b. Makhlad.K 

{1C22] Muslim < Sa‘id b. Mansiir.N 

[1C23] al-Bayhaqi « Abi Bakr b. al-Hasan b. Fiirak « < Idem 

[1C24] Muslim « Qutayba b. Sa‘id.Bal 

[1C25] al-Nasa’i « Idem 

{1C26] al-Tirmidhi — Idem 

{1C27] Aba ‘Awana + Ibrahim b. Marziiq.E « ‘Uthman b. ‘Umar.M 

[1C28] Abi ‘Awana « Muhammad b. Hayiiwayh « Mutarrif [b. Tarif.K] 

{1C29] Aba ‘Awana « + ‘Abd al-Malik b. ‘Abd al-Rahman « Sufyan al-Thawri.K 
{1Di] Aba Dawid al-Tayalisi.B — Shu‘ba.B 

[3] Aba ‘Awana « Muhammad b. Isma‘il al-Sa’igh.Bg.U « « idem 

[3C3] Aba ‘Awana « Ahmad b. Yahya al-Saburi « Bukayr b. Ja‘far.Jur < ‘Imran b. 
‘Ubayd « idem 

[3C4] al-Bayhaqi « « Ishaq al-Harbi « Muslim b. Ibrahim « Idem 

[3C5] al-Bayhaqi « « ‘Ali b. ‘Abd al-‘Aziz « Muslim b. Ibrahim « Idem 

[C] al-Darimi < Ishaq b. ‘Isa.Adana 

[D] al-Daraqutni — Ahmad b. Muhammad b. Sa‘dan al-Saydalani « Shu‘ayb b. 
Ayyiib.Bg.W « Zayd b. Hubab.K 
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[D1] Ibn Abi Shayba.K « Abii Mu‘awiya.K 

[D2] Ibn Hanbal « ‘Abd al-Wahid [b. Ghiyath.B] 

[D3] al-Tirmidhi ~ Qutayba b. Sa‘id.Bal « ‘Abd al-‘Aziz b. Muhammad.M 

[D4] al-Tahawi « « ‘Ubayd Allah b. Muhammad.Tayma « Hammad b. Salama.B 
[D5] Abu Dawud < Misa b. Isma‘ll.B < Idem 

[D6] Sahnin « Ibn Wahb < Shabib b. Sa‘d.B 

[D7] ‘Abd al-Razzaq al-San‘ani « Sufyan al-Thawri.K 

[D8]al-Nasa’i « ‘Amr b. ‘Ali.B < Yahya b. Sa‘id.B 

[Dg] al-Tahawi < Ibrahim b. Abi Dawud « Musaddad.B « Idem 

{Du} al-Bayhaqi « < [Dio] Aba Dawud < Abt Kamil.B < Yazid b. Zuray‘.B 

[Di2] Ibn Hibban « « Ibn Rahawayh « Mus‘ab b. al-Miqdam.K « Za ida b. Qudama.K 
[Dig] al-Bazzar - Muhammad b. Bashshar.B « ‘Amr b. Khalifa 

[D14] al-Bayhaqi « < al-Hasan b. Muhammad al-Za‘farani < Asbat.B 

[Dis] al-Bayhaqi « Abi Dawid « Hammad al-Ma‘ni.Ma‘n 


<via Abii Salama> 


(7-] Ibn Hanbal [8Ci] al-Daraqutni < < ‘Isa b. Yanus « 
alee b. Mansur. + al-Awza‘.D < Ibrahim b. Murra.D 
al. 


[8C2] al-Tabarani < < ‘Isa b. Yanus « 
al-Awza‘i.D « Idem 

<via Ibn al-Musayyab> 

[D16] al-Tabarani < < al-Firyabi.K < 


Ibn ‘Uyayna.U 

{Di7] al-Bazzar + al-Husayn b. Mahdi.B 

Muhammad « al-Firyabi.K « Idem 

Hushaym.W b.‘Amr.M [D18] al-Bazzar « < Mihran b. Abi 


‘Umar.Ray « Zam‘a [b. Salih.Y] 


[4-] ‘Abd Allah 
[2A][2Ci]-[2C20][4Ci]- b. Yasuf-E 
[4C24][5A1][5A2] i 
See Diagram 5-2.1I 
Ibn Lahi‘a.E 
‘Umar b. Abi al-Zuhri.M 
Salama.M Abi al- 
Yahya b. Aswad.E 
Abi Kathir 


Abii Salama b. ‘Abd 
al-Rahman.M Ibn al-Musayyab.M 


ie ee 


Aba Hurayra 
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[2A] al-Nasa’i « + Khalid b. al-Harith.B « Hisham al-Dastuwa’.B 

{2Cr] Ibn Hanbal « ‘Abd al-Malik b. ‘Amr.B + Idem 

[2C2] Ibn al-Jaraid + Abii Ja‘far al-Darimi < ‘Abd al-Samd b. ‘Abd al-Warith.B + Idem 

[2C3] Ibn al-Jaraid + Muhammad b. Yahya « Wahb b. Jarir.B « Idem 

[{2C4] Aba ‘Awana + Abii Dawid al-Harrani « ‘Ubayd Allah b. ‘Abd al-Majid Aba ‘Ali al-Hanafi.B « Idem 
[2C5] Muslim + al-Qawariri.B « Khalid b. al-Harith.B + Idem 

[2C6] al-Bukhari « Muadh b. Fadala.B « Idem 

[2C7] al-Bayhaqi + < Ahmad b. ‘Ubayd al-Saffar — Abii Muslim [Ibrahim b. ‘Abd Allah] 

[2C8] al-Bayhaqi « + [Aba Muslim] Ibrahim b. ‘Abd Allah al-Basri « Muslim b. Ibrahim 
[2Cg} al-Bayhaqi « + al-Haytham b. Khalid.K « Aba Nu‘aym.K + Shayban b. ‘Abd al-Rahman.B.K.Bg 
{2Cio] Aba ‘Awana «+ Muhammad b. Abi Tamam.As « Adam b. Abi lyas.Mar.As « Idem 
{2Cu] Muslim + Zuhayr b. Harb.Bg + Husayn b. Muhammad.B + Idem 

{2Ci2] Aba ‘Awana « Muhammad b. Ibrahim b. Muslim + ‘Ubayd Allah b. Musa.K « Idem 

(2Ci3] Muslim « ‘Amr al-Naqid.Bg.Raq « ‘Abd al-Razzaq al-San‘ani + Ma‘mar.B.Y 

{2C14] Muslim «+ Muhammad b. Rafi‘.N « ‘Abd al-Razzaq al-San‘ani + Idem 

{2Ci5] Aba ‘Awana « ‘Ammar b. Raja’.Astarabad — Aba Dawad + Idem 

{2Ci6] Aba ‘Awana « al-Saghani « ‘Abd al-Wahhab b. ‘Ata’.B.Bg 

[2C17] Muslim + Ibrahim b. Masa.Ray « ‘Isa b. Yanus.K + al-Awza‘l.D 

{2C18] al-Tabarani « al-Miqdam.E « Asad.B.E « Ayyab al-Sakhtiyani.B 

[{2Cig] Muslim + Zuhayr b. Harb < Ibn ‘Ulayya.B + al-Hajjaj b. Abi ‘Uthman.B 

{2C20] Muslim + al-Darimi.Samarqand « Yahya b. Hassan.D « Mu‘awiya [b. Sallam.D] 

[4Ci] al-Daraqutni + + ‘Abd Allah b. al-Mubarak + al-Awza‘l.D 

[4C2] al-Darimi < Abi al-Mughira.Hi + Idem 

[4Cg] al-Tahawi ~ Muhammad b. al-Hajjaj < Bishr b. Bakr.D.Tinnis « Idem 

[4C4] al-Tahawi < al-Rabi al-Mu’adhdhin.E « Bishr b. Bakr + Idem 

[4C5] Aba ‘Awana « al-Rabi‘ al-Mu’adhdhin.E + Bishr b. Bakr « Idem 

[4C6] al-Bayhaqi « + Abii al“Abbas + Sa‘id b. ‘Uthman « Bishr b. Bakr « Idem 

[4C7] al-Tahawi « « al-Walid b. Muslim.S « Idem 

[4C8] al-Bayhaqi « + al-‘Abbas b. al-Walid.D + al-Walid b. Mazid.D + Idem 

[4Cg] Ibn Maja + ‘Abd al-Rahman b. Ibrahim al-Dimashqi.D « al-Walid b. Muslim.S « Idem 

{4C1o] Aba ‘Awana « al-‘Abbas b. al-Walid « Muhammad b. Shu‘ayb.D + Idem 

{4Cu) al-Tirmidhi - Ishaq b. Mansiir - Muhammad b. Yasuf.Cae + Idem 

[4Ciz2] Aba ‘Awana « Muhammad b. ‘Abd al-Malik + Haran b. Isma‘il.B « ‘Ali b. al-Mubarak.B 
[4Ci3] Abi ‘Awana « al-‘Abbas al-Dari « Haran b. Isma‘ll ~ Idem 

{4C14] al-Tahawi « Ahmad b. Dawid « ‘Abd al-Rahman b. ‘Abd al-Wahhab + Waki'.K + Idem 
[4C15] al-Bukhari + Muslim b. Ibrahim.B « Hisham al-Dastuwa’l.B 

{4C16] al-Darimi — Wahb b. Jarir.B + Idem 

[4C17] al-Tahawi + Abi Bakra ~ Aba Dawid + Idem 

[4C18] Ibn Hanbal + Ibn ‘Ulayya.B + Hisham al-Dastuwa’i + al-Hajjaj b. Abi ‘Uthman.B 

[4Cig] Ibn Hanbal + Ibn ‘Ulayya « Idem 

[4C2o] Aba ‘Awana + Misa b. Zakariyya’ ~ Mu’ammal.B « Ibn ‘Ulayya + Idem 

[4C2i] Ibn Hanbal + ‘Abd al-Razzaq al-San‘ani « Ma‘mar.B.Y 

[4C22] Abi ‘Awana + Ishaq [b. Ibrahim al-Dabari.Sanaa.Ray] < ‘Abd al-Razzaq al-San‘ani « Idem 
[4C23] Aba ‘Awana « Aba ‘Amr Ahmad b. Muhammad al-Thagqafi < al-Walid b. Muslim — Aba ‘Amr 
[4C24] Aba Dawid < Muslim b. Ibrahim.B « Aban [b. Yazid al-‘Attar.B] 

[5Aa] al-Nasa’i « Yahya b. Durust.B « Abi Isma‘il [Hammad b. Zayd.B] 

[5A2] Aba Ya‘la — Dawiid b. Rashid.Bg < Isma‘il b. ‘Ayyash.Hi < al-Awza‘i 
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[I-AF] al-Daraqutni 
+ Ismail b. ‘Ali.Bg 


[IbAFi][IbAH2] al-Daraqutni « al-Husayn b. Isma‘il.Bg « Abii 
Khurasan Muhammad b. Ahmad b. al-Sakn 

[IbAHi] Ibn Maja « Yahya b. Yazdad.al-Askar 

[IbAH3] al-Daraqutni « Yahya b. Muhammad b. Sa‘id.Bg 

+ Ibrahim b. Sa‘id.Bg 


[IbAH4] Aba Dawid « ‘Uthman b. Abi Shayba.K Yahya b.‘Abd _ [IbtARi] al- 
[IbAH5][IbAH6] al-Tahawi « Aba Umayya Muhammad al-Baqi.Bg Tabarani o 
(b. Ibrahim ].Bg and Muhammad b. ‘Ali. Dawad.Bg f « Ibrahim b. 
[IbAH7] Abii Ya‘la « Ibn Abi Shayba.K Ishaq b. Juti 
[IbAR] al-Nasa’i « Muhammad b. Dawtid.Mas sa b. Yu- Unione! al- 
4 R ayhaqi + < 
[IbAHS] Ibn Maja nus.samal-Muslim b. 
+ Muhammad b. / Muhammad 
al-Sabah Jurjaya Ayyab b. f 
Suwayd.Ram 
al-Husayn b. y ‘ ‘Abd al- 
Muhammad.Mar ! Lal 
2 / Malik al. 
t Be'marb. A Dhamari.Y 
Sulayman.Raq Sufyan al- : 
‘ Thawri.K 
eb Waki‘.K 
erg Zayd b. Hibban. | 
. Raq.K / 
t Hisham al- J 
Dastuwa'B «abd al-Rahman b. 
Ayyib al- / Abd ane 
Sakhtiyani.B Yahya b. Abi 
Kathir.B.Yam | 
eee Ahmad b 
- Dawid [b. 
Ibn ‘Abbas ‘Ikrima.M Masa.B.U] 


| 


‘Ata’ al-Khurasani.Bal.S 


| 
, 


[ItAF] al- 


’ 
Ibn Jurayj.U 


Muhammad 


b. Maysir.Bal.Bg [ItKNi] “Abd 


al-Razzaq al- 
San‘ani.Y 
\ 
| 
| 
© 
[ItKN2] Ibn 
Hanbal 


Sahl b. ‘Uthman.Ray 


Sahl b. Muhammad 
B.Askar 


{It-N] Muhammad 
b. Yahya.Ash = al- 
Tabarani 
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a. [IpAUs5] al-Bayhaqi [KtKM2][KtKR] 
[IpAU4] : I-Nasa’t / al-Daraqutni 
{IpAU2] al-Shaybani.K Aba Tahir [K-KR] al- 
{IpAU3] ‘Abd al-Razzaq Tabarani 
al-San‘ani 
' ‘Abd al-Malik b. Muhammad 
\ Muhammad b. Muhammad.B.Bg 7 ___ b. Makhlad.B 
Bashshar.B , Abi al-Qasim f 
\ 4 b. Mani.Bg / 
‘Abd al-Samd b f 
: . Ahmad b. i 
[IpAUi] \ ‘Abd al-Warith.B se Abi Yahya Bishr b. 
i : Shuja‘ b. ny isa 
Ibn Abi Ibn Mahdi.B ij Misa.Bg 
Shayba.K \ a / Makhlad.Bg f 
‘ \ 7 
P . isan [IPAU6]Ibn Abi / | 
Yanus.K Shu‘ba.B  Shayba.K 
\ unus..K’ Sufyan al- F {IpAU7][K-KM] Abia Ya‘qib ‘Abd al-Rahman 
\ Thawri.K / [KtKMi] Sa‘id b. al-Aftas b. Yanus.Bg 
\ a Mansir.Bal.U oe 
Jarir b. [‘Abd al- Peel 
Hamid.K] Abi al- 
ie Ahwas.K Hushaym.W 
Ss Abia aaa 
‘Abd al-‘Aziz 
b. Rafi.U.K 
st “Umar b. Abi 
Salama.M 
Abu Hurayra-———> Abi Salama.M «—————‘Ikrima.M 
v 
Yahya b. Abi Ayyib al- 
Kathir.B.Yam Sakhtiyani.B 
| 
| | 
' Zayd b. Hibban. 
Ma‘mar.B.Yam Raq.K 
| Ma‘mar b. 
[ItAMi][ItAM2] Sulayman. Muhammad b. 
‘Abd al-Razzaq al- Raq Zayd b. ‘Ali. Raq 
San‘ani | 
[I-ARi] Ayyib —_[I-AR2] Muhammad. 
b.Muhammad. _ b. al-Haytham.N > > 
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[K-KRg3][ItKRi] 


[KbKLi] Sa‘id b. Isra’il.Mar 
[KbKL2] Muhammad b. 
Hatim.Mar 


al-Tabarani 


{ItKR2] al-Darimi 
[ItKR3] Ibn Abi Shayba.K 
{I-KR] Idem > Ibn Maja 


Muhammad b. — [KtKRi5]—[KtKR17] al-Bay- 


[K-KR2] al-Bukhari « ‘Abd Allah.K. haqi « « al-Qasim b. Zaka- 
‘Ali b. al-Madini.B Hadramawt riyya’.K « Muhammad al- 
Muthanna.B, Ya‘qub al- 
Hibban b. Ahmad b. ‘Amr Dawraqi.Bg, Muhammad 
Musa.Mar i bial pene b. Bashshar.B 
Humayd.M. 
[KtKRi]-[KtKRi3] 
See Diagram 5.5.1 ‘Alib. al- 
[KtKRig] al-Nasa’i< « sia 
Muhammad b. Salama.E Yazid b. 
‘ Haran.W 
‘Abd Allah b. al- Ibn ‘Uyayna.U 
Mubarak.Mar = Muhammd 
a Nipagtoat b. FudayLK [KyK] al- 
Malik.M Sa‘id b. Daraqutni 
Mansir 
Sufyan al- \ Abii al-Qasim 
Thawri.K Muhammad b. Mani‘ 
b. Khazim.K 
‘Abd Allah 
‘Abd al-Rahman e ‘ 
b. al-Qasim.M Yaby a b. b. ‘Umerk 
a‘id.M / 
‘Abd al-Rahim 


b. Sulayman.K 


al-Qasim b. l 
Muhammad.M 
Ibn Ishaq 
f 
Haijjaj b. 
al-Sa@’ib.M 
‘Abd al-Rahman Muhammad 
: and Mujamma‘.M _ b. Abi Bakr.M 
es al-Saib b. 
b Yazid MK Abi Lubaba.M 
Mujamma‘.M 
Abu Lubaba 


Khansa@’ 
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[KtKR1] al-Shaybani.K 

[KtKR2] Yahya b. Yahya.Q 

{KtKR3] Aba Mus‘ab al-Zuhri.M 

[KtKR4] al-Bukhari + Isma‘il b. ‘Ayyash.S 

[KtKR5] Suwayd al-Hadathani.Had 

[KtKR6] al-Bayhaqi « Aba Zakariyya’ b. Abi Ishaq + Abii al“Abbas Muhammad 
b. Ya‘qub.N « Muhammad b. ‘Abd Allah b. ‘Abd al-Hakam.Q + Ibn Wahb.E 
[KtKR7] al-Bayhaqi « Abd Bakr b. al-Hasan al-Qadi « Abii al-‘Abbas 

+ Muhammad b. ‘Abd Allah b. ‘Abd al-Hakam + Idem 

[KtKR8] al-Bayhaqi < al-Hakim al-Nisabiri < Abi al-‘Abbas 

+ Muhammad b. Ishaq al-Saghani « ‘Abd Allah b. Yasuf.D.Tinnis 

[KtKRg] al-Shafi' 

({KtKRio] al-Nasa’i « Haran b. ‘Abd Allah.Bg « Ma‘n b. ‘Isa.M 

{KtKRu] Aba Dawid « al-Qa‘nabi.M.B 

[KtKR12] al-Darimi « Khalid b. Makhlad.K 

[KtKRi3] Ibn al-Jarad « Muhammad b. Yahya « Ibn Nafi.M 
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[6.F2]-[6.F5] al-Daraqutni 


[6.F6] al-Nasa’i 


Muhammad b. 
Makhlad.Dar ; 
[6] Ibn Maja f QadiMubammad Abad b.al- 
b. YasufY.M.B anusayn be 
[Ahmad b. Mansi] ep SUL. tte Junayd.Bg 
al-Ramadi.Ramad.Bg 
Hannad.B 
‘Abd al-Salam 
b. Mutahhar.B 1-Fadl b. Ziyad b. 
[6.B] ‘Abd Muhammad a Ayyub.Bg 
al-Razzaq b. al-Hajjaj.K 
al-San‘ani \ 
‘ ‘Ali b. Ghurab.K 
Ja‘far b. Su- Waki.K Awn b. : a 
layman.B : Kahmas.B 


‘Misha 
“Abd Allah Kahmas b. 
Burayda.B al-Hasan.B 
Burayda b. ; : ; 
Hasib.M.U.B Abi Kahmas 
“Abd al-Wahhab 
b. ‘Ata’.Bg ‘Abd Allah 
: | b. Idris.K 


Yahya b. Abi Talib [6.F10} Ibn Abi 


Shayba.K 


Abi al-“Abbaés Muhammad 
b. Ya‘qib.D.Is.Mos 


al-Hakim al-Naysabari.N, Abii Bakr 
Ahmad b. al-Hasan, ‘Ubayd b. Muham- 
mad b. Muhammad b. Mahdi 


[6.F7]-[6.F9] al-Bayhaqi 
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CHAPTER 6 


Prohibition of Riba 


1 Introduction 


Prohibition of riba is one of the most important principles in the Islamic con- 
tract law. Riba is defined as “an excess claimed by one of the two contracting 
parties to an onerous contract for which no consideration is stipulated” (al-fadl 
al-mustahaggq li-ahad al-muta‘aqidayn ft al-mu‘Gwada al-khalt ‘an ‘wad shurita 
fihi) Over 500 hadiths related to this matter are recorded in hadith collec- 
tions. In my work A History of the Early Islamic Law of Property (2004), I con- 
sidered the origins of the prohibition of riba, drawing primarily on early legal 
sources. Subsequently, a thorough examination of these hadiths revealed that 
the conclusions of this book should be modified in several respects. 

Among these hadiths, the most exhaustive hadiths, say the final form of 
hadiths related to the prohibition of riba, are represented by hadiths [6-15. 
YPN3|-[6-15-YPN5], according to which the Prophet stated: 


Gold for gold, silver for silver, wheat for wheat, barley for barley, dates 
for dates, salt for salt, similar for similar, like for like, and hand to hand. 
If these species differ, then sell them as you please, if payment is made 
hand to hand.” 


This hadith mentions six items as riba goods (mal ribawi, pl. amwal ribawiyya), 
ie., goods to which the prohibition of riba is applied: gold, silver, wheat, barley, 
dates, and salt. However, the four Sunni schools of law do not limit riba goods 
to these six items. The Hanafis divide the riba goods into two categories: the 
class of things usually sold by weight, which are represented by gold and silver, 
and the class of things usually sold by measure, which are represented by the 
remaining four items.* Schools of law other than the Hanafi also divide riba 
goods into two classes, but the definitions of riba goods and the criteria on 
which the classification is based are not necessarily the same as those adopted 


1 Marghinani, Hidaya, 3:61. 

2 Muslim, Sahih, 31211, no. 81 (1587). 

3 Ibn Rushd al-Hafid, Bidaya, 2129-130; ibid., tr. Nyazee, 2:159-160; Linant de Bellefonds, Traité, 
1:219—220. The Zahiris limit the riba goods to these six item if they are exchanged in an ordi- 
nary sale or a salam. Ibn Hazm, Muhalla, 8:467-468. 


aoec 


4 Qudini, Tajrid, 5:2287-2289; Kasani, Bada’, 5:83; Marghinani, Hidaya, 3:61. 


© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/9789004391093,.008)nagihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


342 CHAPTER 6 


by the Hanafis. For example, the Shafi‘s divide riba goods into the class of 
money, represented by gold and silver, and the class of foodstuffs, represented 
by wheat, barley, dates, and salt. 

Jurists unanimously distinguish two kinds of riba: riba of excess (riba al- 
fadl) and riba of delay (riba al-naséa, riba al-nasa’). First, riba of excess is the 
excess in measure (weight or volume) or the delay of delivery in an exchange 
of riba goods for goods belonging to the same species. That is, if riba goods 
are exchanged for goods of the same species, it is required (i) that the same 
quantities be delivered, and (ii) that they be delivered before the contractual 
session (majlis al-‘aqd) is over, according to one opinion, or at the same time 
and before the contractual session is over according to another opinion (let us 
express the second requirement as “on the spot” hereafter). The idea underly- 
ing the contractual session is that a contract is concluded validly only if the 
acceptance is given in the same time and space in which the offer was uttered.5 
Secondly, riba of delay occurs when, in an exchange of riba goods for another 
of a different species but of the same class (sinf), they are not delivered on the 
spot. Prohibition of riba of delay is applied by extension to an exchange of 
non-riba goods for another of the same species, according to the Hanafis and 
the Malikis. 

If a contract is concluded or performed in violation of the prohibition of 
riba, it is defective (fasid), according to the Hanafis, or invalid (fasid, batil), 
according to the Shafi‘s and the Hanbalis.® Without entering into the rules 
concerning such a contract, let us remark, at this stage, that the prohibition of 
riba originated from restrictions put on various types of contract, as Johannes 
Christian Wichard remarks.’ To illustrate this point, let us first consider the 
sentence, “If these species differ, then sell them as you please, if payment is 
made hand to hand,” in the hadiths [6-15.YPN3]-[6-15.YPN5] cited above. 
Taken literally, it appears to prohibit the exchange of riba goods belonging to 
different species unless delivered on the spot, whether they belong to the same 
class or different classes. However, jurists do not interpret this sentence this 
way. They hold that the prohibition of riba of delay operates only with respect 
to the exchange of riba goods belonging to the same class. For example, if gold 
is exchanged for silver, the exchange must be completed on the spot, for both 
gold and silver belong to the class of things sold by weight (according to the 


5 For the details of the contractual session, see Linant de Bellefonds, Traité, 1, 146-156. 

6 Without entering into the details of the legal effects of a defective or invalid contract, suffice 
it to say that according to the Hanafis, a defective contract once executed gives rise to certain 
legal effects. The rules of the Malikis, who describe a contract violating the prohibition of 
ribd as invalid, are similar to the Hanafi rules. 

7 Wichard, Zwischen Markt und Moschee, 185-86. 
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Hanafis) or to the class of money (according to the Malikis and the Shafi‘s). 
If, however, gold is exchanged for wheat, the delivery of gold or wheat can be 
delayed (it is prohibited, however, to stipulate a delay of delivery for both gold 
and wheat), for they belong to different classes. Otherwise, a salam, i.e., an 
advance purchase, by which the buyer purchases wheat for dinars—perhaps 
one of the most typical forms of salam—would be defective or invalid. Why 
do the positive rules adopted by jurists depart from the literal interpretation 
of this Prophetic hadith? One possible explanation is that several rules having 
different origins were subsequently combined to form a single hadith, whereas 
jurists and/or traditionists retained the original rules. In fact, many hadiths 
refer only to the prohibition of riba in an exchange of gold for gold or silver for 
silver, or only to the prohibition of riba in an exchange of wheat for wheat or 
wheat for dates, etc., and these hadiths are more often than not in accord with 
the corresponding positive rules adopted by jurists. Thus we can infer that the 
prohibition of riba originally stemmed from distinct rules aimed at regulating 
specific transactions. 

In the following sections, I will examine several groups of hadiths concern- 
ing individual contracts one after another to reconstruct the process by which 
they were formed and developed. But prior to this, let us make one remark. For 
the sake of convenience, I call the prohibition of an exchange of riba goods 
for one of the same species in unequal quantity the prohibition of excess, and 
the prohibition of delay in delivery in an exchange of riba goods for other riba 
goods of the same or a different species the prohibition of delay. 


2 Dinar for Dirham (Sarf) 


In this section, I examine hadiths concerning sarf,; which means primarily an 
exchange of money in legal works. 


21 Sarf as Money Exchange 

The Hanafi jurist ‘Al@ al-Din al-Samarqandi (d. 540/1145-5) divides sales 
(buyit’) into four classes: (1) exchange of ‘ayn (a specified thing. See below) for 
‘ayn (bay‘ al-‘ayn bi-'l-‘ayn), called (albeit rarely) muqayada (“barter”), such as 
an exchange of clothes for a slave; (2) exchange of ‘ayn for dayn, such as a sale 
of clothes for an absolute price (al-thaman al-mutlaq), that is, dinars or dir- 
hams, or a thing sold by weight or measure, i.e., an ordinary sale; (3) exchange 
of dayn for dayn, i.e., an absolute price for an absolute price. Their exchange 
is called sarf contract (‘aqd al-sarf: For the usual meaning of dayn, see below); 
and (4) exchange of dayn for ‘ayn, that is, a salam. The object (al-muslam fthi) 
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should be a dayn. The price (ra’s al-mal) can be an ‘ayn or a dayn, but in either 
case it should be paid to the seller before the contractual session is concluded, 
whereby a dayn becomes an ‘ayn.® 

‘Ayn denotes a specified thing. It is prohibited to stipulate the delay of its de- 
livery in a contract, for the rule is that it is required that the seller own and pos- 
sess a specified thing for its sale to be valid, so it is of no use to delay its delivery. 
Dayn (pl. duyun) denotes in general an unspecified thing. More specifically, if 
a debt arising from a contract or a tort consists of money or “a thing whose at- 
tributes are described and which is owed by a dhimma’” (ma kana mawsuf” ft 
al-dhimma),’ the thing that the debtor is required to provide is called dayn. For 
example, if a salam is concluded by which the seller is to provide 500 irdabbs of 
Syrian fine wheat, such wheat is called dayn owed by the seller. 

In general, as far as an onerous contract is concerned, it is permitted to stip- 
ulate the date by the end of which one of the parties must pay his debt (i.e., 
the debtor must provide his dayn) as long as a delay is not stipulated in the 
performance of the other party. Sarfis an exception to this principle, because 
the prohibition of delay dictates that if either of the parties to a sarf does not 
pay his debt on the spot, the contract is defective or invalid. In this connec- 
tion, the Hanafis hold that dinar and dirham can be specified neither by agree- 
ment between the parties nor by specification (ta‘yin) by one of the parties by 
saying, e.g., that he designates this dinar as the one to be delivered to the other 
party.!° The Shafi‘s and the majority of the Hanbalis hold that the contracting 
parties can specify the particular money to be delivered." Some Malikis adopt 
the same opinion as the Hanafis, while others hold that money can be speci- 
fied in the contract.! 

It is important to make three remarks for our purpose. First, as noted, al- 
Samarqandi writes that the exchange of dinars for dinars, dinars for dirhams, 
or dirhams for dirhams is called sarf. But jurists apply the prohibition of riba 
not only to sarfin this sense, say sarf properly speaking: they treat worked gold 
or silver and gold or silver bullion like riba goods. That is to say, if the contract- 
ing parties to an exchange of, e.g., a gold necklace for silver bullion depart from 
the contractual session before both items are delivered, the contract becomes 
defective or invalid, with the result that the party who did not receive what was 


8 Samarqandi, Tuhfa, 2:7; cf. Sarakhsi, Mabsut, 14:2. 

9 Dhimma means the capacity of a person to acquire rights and owe duties. 

10 = Qudiuii, Tajrid, 5:2351; Simnani, Rawda, 1:417. 

11 ~—- Baghawi, Tahdhib, 3:356; Juwayni, Nihaya, 5:96; Zarkashi, Sharh, 2:26; Mardawi, Insaf, 5:40. 
12 ~— Baji, Muntaqa, 4:268, 302. 
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due to him can no longer demand that the other party deliver it later (but he 
can demand that the other party return what he received). 

Secondly, the Hanafis, the Shafi‘ls, and the Hanbalis call the exchange of 
gold for silver, gold for gold, and silver for silver sarf.3 But the Malikis call only 
the exchange of gold for silver sarf4 In Maliki legal works, an exchange of gold 
for gold is called “the sale of gold for gold” (bay‘al-dhahab bi-'l-dhahab) and an 
exchange of silver for silver is called “the sale of silver for silver” (bay‘ al-fidda 
bi-'l-fidda). Since, however, the verb sarafa means “to turn” or “to divert” in its 
etymological sense, the Maliki definition looks nearer to its original mean- 
ing. We may ask why the exchange of gold for gold or silver for silver is also 
called sarf: 

Thirdly, jurists regard sarfas the most typical contract that is subject to the 
prohibition of riba. In many hadiths, the Prophet stated that gold must be ex- 
changed for gold, silver for silver, etc., payment being made “hand to hand” 
(yad" bi-yad, ha’ wa-ha’).!5 Malik, who takes these hadiths literally, holds that 
it is required that each party to a sarf prepare the gold that he intends to sell 
to the other party and that its delivery be made at the very moment when the 
other party delivers to him what he owes.!6 Non-Malikis are not so rigorous 
as the Malikis, but they unanimously demand that the performance be made 
before the contractual session is concluded.” 


2.2 The Original Meaning of Sarf 

In the previous sub-section, I set forth the rules concerning sarfas an exchange 
of money. But for the schools of law other than the Shafi'ls, this is not the only 
type of lawful sarf: The Hanafi jurist Ibn Maza discusses three cases related to 
the sarf by way of accord and satisfaction or the offset (muqassa) of two credits 
in the chapter entitled “What can be offset by the consideration in a sarf and 
what cannot be.” At the beginning of this chapter, he writes regarding one of 
them (the first case): 


13. «Ibn Maza, Muhit, 10:407; Baghawi, Tahdhib, 3:357-358; Samiri, Mustaw 1b, 1:654; Bahuti, 
Kashshdaf, 3:266. 

14 Ibn Rushd al-Jadd, Muqaddamaéit, 2:14—-15; Ibn ‘Arara, Hudiid, 1:337; Ibn Juzayy, Qawanin, 
165. 

15 See, for example, Muslim, Sahih, 3:1211, no. 81 (1587); Aba Dawid, Sunan, 3:248, no. 3349; 
Ibn Abi Shayba, Musannaf, 10:630-631, no. 20987; Bayhaqi, Sunan, 5:277. 

16 Ibn ‘Abd al-Barr, KGfi, 303; Ibn Juzayy, Qawanin, 165; Sahntin, Mudawwana, 3:396-397. 

17. ~+~‘Kasani, Bada’i, 5:215; Ibn Maza, Muhit, 10:41-412; Juwayni, Nihdya, 5:95; Shirazi, 
Muhadhdhab, 1:272; Baghawi, Tahdhib, 3:358; Rayani, Bahr, 6:79; Zarkashi, Sharh, 2:29, 33; 
Kalwadhani, Hidaya, 1:170; Samiri, Mustaw 4b, 1:656-657. 
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A man has a credit of ten dirhams against someone. Then the one who 
owes ten dirhams sells one dinar in exchange for the ten dirhams, and 
hands over one dinar to him. This [transaction] is valid. This is a sarf with 
a credit that has become due, whereas [the rule is that] a sarfwith a cred- 
it that has become due is valid, because of the hadith transmitted on the 
authority of ‘Abd Allah b. ‘Umar, who narrated, “I used to rent camels at 
al-Baqi‘ that were supposed to go to Mecca for dirhams and take dinars in 
place of them, or for dinars and take dirhams in place of them.” He may 
have said, “I used to sell.” ‘Abd Allah b. ‘Umar narrated, “He [the Prophet] 
said, ‘There is no harm so long as you separate without leaving something 
to be settled.’”!® 


The third case that he considers concernsa salam (“the second case” hereafter).!9 

This case is discussed by al-Kasaniin more details. He writes as follows: A and B 

agree to conclude a salam, whereby A (the buyer) assigns his credit of ten dir- 

hams against B (the seller) for the prepayment of the price (ra’s al-mal), while 

Bis to deliver one kurr of wheat by the end of the predetermined date. To argue 

for the validity of such a transaction, he distinguishes three cases: 

(i) IfA’s credit arose from a contract concluded prior to the salam, e.g., a sale 
of clothes, A’s debt (the prepayment of the price) is offset by his credit 
against B by their agreement. 

(ii) IfA’s credit against B arose from a contract concluded after the salam, the 
majority opinion is that A’s debt arising from the salam is not offset by 
his credit against B, even though they agree (this is to say, A must pay ten 
dirhams in cash). 

(iii) If A’s credit arose from usurpation, i.e., B usurped ten dirhams from A, or 
from a loan for consumption (gard), with the result that B’s debt toward 
A falls due, then A’s debt arising from the salam is automatically offset.2° 
According to the Hanafis as well as the Shafi‘ls and the Hanbalis, in a loan 
for consumption the clause stipulating the date on which the repayment 
falls due is invalid, so the creditor can demand repayment at any time.”! 

At the beginning of the chapter on sarf in the Mudawwana, Sahnin refers to 

the same transaction as Ibn Maza mentions in the first case cited above (“the 

third case” hereafter): Malik stated, regarding the case in which A, who has a 


18 = Ibn Maza, Muhit, 10:474. 

19 ~=— Ibn Maza, Muhit, 10:474-475. The second case that he considers is a variant of the first 
case. 

20 ~—- Kasani, Bada’i‘, 5:206—207, 218; cf. Ibn Maza, Muhit, 10:474; Sarakhsi, Mabsiit, 14:19—-20. 

21 Kasani, Bada’, 7:396; Shirazi, Muhadhdhab, 1:303; Nawawi, Majmit‘, 1364-165; Ibn 
Qudama, Mughni, 4:208, no. 3257; Samiri, Mustaw ib, 1:717; cf. Ibn ‘Abd al-Barr, Kaft, 358. 
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credit of 100 dinars against B, and B agree that B buys this credit for 1000 dir- 
hams, that if B pays 1000 dirhams entirely during the contractual session, the 
contract is valid, but if B does not pay, or pays only part of the amount, the 
contract becomes invalid.” 

These transactions are an accord and satisfaction or an offset. Then a ques- 
tion arises: why are they treated as instances of sarf? Certainly, in these trans- 
actions the credit (dayn) that one of the two parties (“A” in the second and the 
third cases) has against the other party is exchanged for dinars (in the first and 
the third cases) owed by the latter, which necessarily constitutes a dayn for 
the Hanafis and the Malikis, and for the Shafi‘is and the Hanbalis unless it is 
specified, or wheat that the seller in a salam is required to provide by the end 
of the predetermined date (in the second case), so they conform to the defini- 
tion of sarf'as an exchange of dayn for dayn, as al-Samarqandi writes. However, 
if a credit is exchanged for another credit that the debtor has against a third 
party, this exchange is never called sarf: The Hanafis treat this exchange as a 
sale of dayn for dayn, which they prohibit in principle. For the Malikis and the 
Shafi‘ls this is a transfer of debt (Aawala), which they validate under certain 
conditions.?% Taking this point into account, I infer that sarf originally meant 
accord and satisfaction besides the exchange of money.”+ Two facts may be 
invoked to support this inference. 

First, apart from sarfas described above, we find the verb sarafa used in the 
sense of accord and satisfaction: Ibn ‘Umar, Ibn Sirin, and al-Hasan al-Basri are 
reported to have stated, “When you buy [an object] in a salam, do not exchange 
the object for anything else until you take possession of it” (idha sallafta salaf 

fa-la tasrifhu fi shay’ hatta taqgbidahu).*° In legal manuals of the Sunni schools 

of law, accord and satisfaction in a salam is usually called istibdal (literally, 
“seeking exchange or replacement’). It is probable that as the term sarf came 
to refer primarily to exchange of money, the term istibdal came to be used in 
place of sarf to refer to accord and satisfaction. 

Secondly, in some athars recorded in the chapter called “Those who dis- 
liked sarf” of the Musannaf of Ibn Abi Shayba, sarfis prohibited: athar | 6-X1] 
(isnad: Isma‘ll b. Ibrahim [known more commonly as Ibn ‘Ulayya, Basra, 


22  Sahnin, Mudawwana, 3:393. 

23 ~~ For the details of sale of dayn for dayn, see Nashawi, Bay‘ al-dayn, 92-163. For the rules 
governing hawala, see Section 4.2. 

24 Wecannot exclude the possibility that sarf originally meant also the offset, but I could 
find no evidence in support of this. 

25 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:14, nos. 14107—-09; Ibn Abi Shayba, Musannaf, 11:32, 
NO. 212453 11:33, no. 21248. According to an athar, al-Hasan al-Basri uses the verb “hawwala” 
instead of “sarafa” to express the same rule. Ibid., 11:32, no. 21246. 
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d. 193/808—9 |—Habib b. Shahid [Basra, d. 145/762-3]) relates that when Budayl 
(b. Maysara) al-“Ugayli (Basra, d. 125/742-3) asked Ibn Sirin about sarf the latter 
responded that Abu Baky, ‘Umar [b. al-Khattab], and ‘Uthman [b. ‘Affan] all 
prohibited it.2° Likewise, according to athar [6-X2] (isnad: Wakii—Shu‘ba— 
Qatada), the Medinan jurist and traditionist Ibn al-Musayyab (d. 94/712-3) said 
that ‘Ali and ‘Uthman prohibited sarf?’ According to yet another athar (athar 
[6-X3], isnad: Waki—Janir b. Hazim—Muhammad b. Abi Ya‘qub—Yahya al- 
Tawil), asked about sarf, ‘Ali responded, “That is a prompt riba” (al-riba al- 
‘ajlan).*® Sarfin these athars cannot mean an exchange of money in general, 
for jurists unanimously deem it lawful unless it contravenes the prohibition of 
riba. It is therefore reasonable to assume that sarf here signifies a transaction 
different from an exchange of cash for cash. 

From the foregoing arguments, it is reasonable to suppose that sarfwas used 
to mean accord and satisfaction, despite the fact that, in legal manuals, accord 
and satisfaction is considered a form of sarf only by extension. This is not to 
deny that sarf could mean exchange of money in general, but my contention 
is that the prohibition of delay in an exchange of money, which in the final 
form of many a hadith is expressed as the requirement that gold be exchanged 
for silver hand to hand, originated in an attempt to regulate an accord and 
satisfaction in the matter of a monetary claim. To illustrate this point of view, 
let us consider report [6-X4], according to which Sufyan al-Thawri uttered his 
opinion about the case in which a man borrows one dinar in a money loan 
and the creditor receives dirhams instead “at the sarf of that time” (bi-sarf 
yawma‘idhin).*9 In this report, Sufyan was asked whether or not an accord and 
satisfaction is valid if the debtor is to pay the same amount as the original 
debt calculated according to the current rate. As suggested by the hadiths [6-15. 
YPN3|-[6-15.YPN5]| cited above, the established rule is that the parties to a sarf 
(by which is meant primarily an exchange of dinar coins for dirham coins) can 
decide the rate by their agreement as long as the exchange is completed on the 
spot.?° That is to say, Sufyan was asked whether a special rule should apply to 
an instance of sarf if it is done as a means of accord and satisfaction, appar- 
ently in an attempt to safeguard the debtor who is unable to repay his debt on 
the date of performance. 


26 Ibn Abi Shayba, Musannaf, 11:477, no. 22959. 

27. Ibn Abi Shayba, Musannaf, 11:47, no. 22960. 

28 Ibn Abi Shayba, Musannaf, 11:47, no. 22962. 

29 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:26, no. 14578. The opinion of Sufyan is not men- 
tioned in this report. 

30 ~=— To avoid misunderstanding, this athar concerns an accord and satisfaction, but the term 
sarfhere signifies the rate of exchange rather than accord and satisfaction. 
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Thus interpreted, this report is reminiscent of Q. 2:275, which reads, “Those 
who devour riba will not stand except as stand one whom the Evil one by his 
touch has driven to madness. That is because they say, ‘Trade is like riba’ But 
God hath permitted trade and forbidden riba.” Commenting on this verse, 
Qatada reportedly explained the form of riba practiced by people in the time 
of Jahiliyya as follows: when the payment of the price of merchandise became 
due and the buyer could not afford it, the creditor would augment the price, 
while he accorded a respite for the debtor.#! Whether or not this is the correct 
interpretation of the verse, it indicates that such a transaction did exist. It is 
easy to imagine that accord and satisfaction was used as a means to circum- 
vent this prohibition, whereby the creditor forced the debtor to pay more than 
the original debt. Report [6-X4] concerns a measure to safeguard the debtor 
against such an accord and satisfaction. The same seems to be true of athars 
[6-X1], [6-X2] and [6-X3]. 

In the following subsections, let us closely examine hadiths [6-1]-[6-4], 
and athar [6-X5], which are intended likewise to safeguard the interest of the 
debtor, to know how they were formed and revised to express the prohibition 
of delay. 


2.3 Hadith [6-7] 

I begin with hadith [6-1], which comprises hadiths that have in common the 
isnad Simak b. Harb (Kufa, d. 123/740-1)—Sa‘ld b. Jubayr (Kufa, d. 95/714). They 
can be divided into four groups. 

(1) The first group comprises 21 hadiths belonging to hadith [6-1.DSFB], 
which require two conditions to be met for an accord and satisfaction to be 
valid: first, the value that the debtor is to repay must be equal to that of the 
original debt; secondly, the payment must be made before the creditor and 
the debtor part. It is represented by hadiths [6a.DSFBu1] and [6-1.DSFB13]| 
(isnad: Musa b. Ismail [Basra, d. 223/838] and Muhammad b. Mahbub [Basra, 
d. 223/837-8 ]|—Hammad b. Salama [Basra, d. 167/784]—Simak b. Harb—Sa‘id 
b. Jubayr), according to which Ibn ‘Umar stated: 


I used to sell camels at [B] al-Baqi‘ for dinars and [D] take dirhams in 
place of them, and sell for dirhams and take dinars in place of them 
(abtu bi-'-danantr wa-akhudhu al-darahim, wa-abtu bi-’-darahim wa- 
akhudhu al-dananir). I would take these for these and give these for these 
(akhudhu hadhihi min hadhihi wa-u ti hadhihi min hadhihi). | went to the 
Messenger of God, who was in Hafsa’s room.... The Messenger of God 


31 ~~ Tabari, Jami‘, 5:37—-38. 
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said, “There is no harm in taking them [S] at the current rate [F] so long 
as you do not separate leaving something to be settled (sir yawmiha ma 
lam taftariqa wa-baynakuma shay’).”>? 


All of the 21 hadiths mention al-Bagi‘ and Hafsa’s room, one of the wives of the 


Prophet. It is more important, for our purpose, that they use the terms “dinars” 


and “dirhams” and no hadith uses “gold” or “silver.” 


(2) The second group comprises hadiths [6-1.DSB1] and [6-1.DSB2], which 


require only that the value of what the debtor is to repay be equal to the origi- 
nal debt. The former hadith (isnad: ... Yazid b. Hartin [Wasit, d. after 206/822]— 
Hammad b. Salama—Simak—Said b. Jubayr) reads that Ibn ‘Umar narrated: 


I used to sell camels at al-Baqi‘. I used to sell for dinars and take wariq 
(silver coins) in place of them, and to sell for wariq and take dinars in 
place of them. Then I went to the Messenger of God, whom I saw going 
out of Hafsa’s room, and asked him about that, whereupon he respond- 
ed, “There is no harm in it [if you exchange] at the current rate (/a ba’s 
bi-’l-qima).*8 


In this hadith, warig means silver coins, i-e., dirhams.** This hadith is similar to 


hadith |6-1.DSFB] except that the phrase, “As long as you do not separate, leav- 


ing something to be settled,” is lacking here. The two hadiths mention al-Bagqi‘ 


and Hafsa’s room and use “dinars” and “wariq.” 


(3) The third group comprises hadith [6-1.DFB] (comprising two hadiths) 


and hadith [6-1.DGF] (four hadiths). They require only that the debtor repay 
before they separate. According to hadith [6-1.DGF1] (isnad: Yahya b. Hakim— 
Ya‘qub b. Ishaq—Hammad b. Salama—Simak—Said), Ibn ‘Umar narrated: 


32 
33 
34 
35 


I used to sell camels, and I used to take gold in place of silver and silver 
in place of gold, and dinars in place of dirhams and dirhams in place of 
dinars. I asked the Prophet. He said, “If you take one of them and give the 
other, then do not separate from the other party until everything is clear 
( fa-la tufariq sahibaka wa-baynaka wa-baynahu labs).”35 


Aba Dawud, Sunan, 3:250, no. 3354. 

Tirmidhi, Sunan, 3:535, no. 1242. 

MLL. Bates, Encyclopaedia of Islam, second edition, s.v. “Warik.” 
Ibn Maja, Sunan, 2:760, no. 2262bis. 
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This is to say, if the creditor (Ibn Umar) and the debtor (the buyer of camels) 
agree with accord and satisfaction, the latter must deliver what he owes by 
their agreement (dirhams in this case) before the contractual session is over. 
Among these hadiths, only hadith [64.DFB2] mentions al-Baqi‘ and Hafsa’s 
room, while hadith [6-1.DFB1] mentions al-Baqi‘ but not Hafsa’s room. The two 
hadiths use “dinars” and “dirhams.” Hadith [6-1.DGF] uses “dinars,” “dirhams,” 
“sold,” and “silver.” 

Therefore, hadiths included in these three groups are intended to safeguard 
the debtor by putting restrainsts on accord and satisfaction. Among the Sunni 
schools of law, the Hanafis, the Malikis, and the Hanbalis hold the same view 
as the third group.*® 

(4) The fourth group is hadith [6-1.GF] (comprising four hadiths). According 
to hadith [6-1.GF4] (isnad: ‘Abd al-Razzaq al-San‘ani—Israil b. Yunus | Kufa, 
d. 160/776—7|—Simak—Sa‘ld), Ibn ‘Umar narrated that when he asked the 
Prophet about the purchase of gold for silver, the latter responded, “When 
you take one of them, do not separate from the other party until everything is 
clear.”>” All four hadiths included in this group use “gold” and “silver,” and men- 
tion neither al-Baqi‘ nor Hafsa’s room. They refer to an exchange of money and 
apparently have little to do with accord and satisfaction, although they have 
the same origin as the hadiths belonging to the first three groups, judging from 
their isnads and matns. 

It is noteworthy that Sa‘id b. Jubayr, who appears as the first transmitter of 
hadith [6-1], is credited with two opinions regarding accord and satisfaction. 
On the one hand, he reported, “Ibn ‘Umar saw no harm in receiving dirhams in 
place of dinars and dinars in place of dirhams (qabd al-darahim min al-dananir 
wa-dananir min al-darahim),’ and Dawid (b. Dinar b. ‘Adhafir, Basra) noted 
that Sa‘id used to issue fatwas in accord with this opinion (athar [6-1.L2]).3° 
On the other hand, he is also reported to have disapproved of “taking dinars in 
place of dirhams and dirhams in place of dinars.”?9 As will be noted below, he 
appears as the first transmitter in the isnad of athar [6-X5.4], which states that 
Ibn ‘Abbas changed his opinion to prohibit outright sarfin the sense of accord 
and satisfaction. 


36 —_ I could not find any account about accord and satisfaction in Shafi legal manuals. 

37. ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:19, no. 14550. 

38 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:126, no. 14577; cf. Nasai, Sunan, 4:33, no. 6176-3. 
39 ~=>—— Nasa’l, Sunan, 4:33, no. 6176-2. 
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2.4 Hadith [6-2] 

Hadith [6-2] comprises 17 hadiths narrated by al-Bara’ b. ‘Azib (d. 71/690-1) and 
Zayd b. Argam (d. 66/685-6), two Companions living in Kufa. It can be classi- 
fied into two groups according to its isnads and matns. 

One group (hadiths [6-2.N], [6-2.ND] and [6-2.D]) comprises 10 hadiths 
which do not contain element Y, i.e., the requirement that sarfbe performed 
hand to hand and which have in common the isnad Shu‘ba b. al-Hajjaj (Basra, 
d. 160/776)—Habib b. Abi Thabit (Kufa, d. 119/737)—Abt al-Minhal ‘Abd al- 
Rahman b. Mut‘im (Basra, Mecca, d. 106/724-5). Also, the eight traditionists 
who transmitted these hadiths from Shu‘ba are all Basrans (Abu Dawud al- 
Tayalisi, Muhammad b. Ibrahim b. Abi ‘Adi, ‘Affan, Muhammad b. Ja‘far al- 
Hudhli, Bahz, Hafs b. ‘Umar, Muhammad b. Bashshar, and Mu‘adh b. Mu‘adh). 

Hadith [6-2.D] (comprising eight hadiths) is represented by hadith [6-2.D5] 
(isnad: Hafs b. ‘Umar [Basra, d. 225/839-40 |—Shu‘ba—...), according to which 
Abu al-Minhal narrated as follows: when he asked al-Bara’ and Zayd about 
sarf, they responded that the Prophet prohibited “the sale of gold for silver on 
credit” (naha ‘an bay‘ al-dhahab bi-'l-wariq dayn®").*° Only in hadith [6-2.N] 
(one hadith), “with delay” (nasfat®") is used instead of “dayn2”” In hadith 
[6-2.ND] (one hadith), one of al-Bara’ b. ‘Azib and Zayd b. Argam said that the 
Prophet prohibited “the sale of gold for silver on credit (dayn”),” while the 
other said that he prohibited “the sale of gold for silver with delay (nasa’#”).”42 

The second group (hadith [6-2.YN] and hadith [6-2.YNR]) comprises seven 
hadiths that have in common the isnad ‘Amr b. Dinar [Mecca, d. 126/743-4]— 
Aba al-Minhal. Hadith [6-2.YN5] (isnad: Ibrahim b. al-Hasan—Haijjaj 
[b. al-Minhal, Basra, d. 217/832]—Ibn Jurayj [Mecca]—‘Amr b. Dinar—Abi al- 
Minhal) reads that al-Bara and Zayd, who were merchants in the time of the 
Prophet, asked him about sarf; whereupon he responded, “If it is undertaken 
hand to hand (yad" bi-yad), there is no harm. If it is done with delay (nastat2”), 
it is not good.’43 Hadith [6-2.YNR] (comprising two hadiths) resembles hadith 
[6-2.YN], but it includes the statement of the Prophet, “If it is done with delay, 
it is a riba,” instead of “If it is done with delay (nastat@”), it is not good." All 
of the seven hadiths belonging to hadiths [6-2.YN] or [6-2.YNR] include the 
clause “If it is undertaken hand to hand, there is no harm,” and use the term 
“with delay,” while none of them uses “on credit.” 


40 ~—_- Bukhani, Sahih, 3:75, no. 2180. 

41 Tayalisi, Musnad, 1:406, no. 786. 

42 Tabari, Tahdhib, Musnad ‘Umar b. al-Khattab, 2:737, no. 1067. 
43 Nasa’l, Sunan, 4:31, no. 6168. 

44 Muslim, Sahih, 3:1212, no. 86 (1589); Nasa’, Sunan, 4:31, no. 6167. 
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What does hadith [6-2] mean? If it concerns sarf in its usual sense, i-e., an 
exchange of gold for silver as money, hadiths [6-2.N], [6-2.ND], and [6-2.D] on 
the one hand, and hadiths [6-2.YN] and [6-2.YNR] on the other hand, refer to 
the same rule, that is, sarf is valid only if the both parties deliver what they 
owe to each other on the spot. In this case, it is a matter of taste which phrase 
to use. For example, while Habib b. Abi Thabit preferred the term “on credit” 
(dayn?”), ‘Amr b. Dinar preferred “hand to hand” (yad?" bi-yad). If so, however, 
it is difficult to explain the fact that element Y has a much higher affinity with 
element N than with element D. 

I think that hadith [6-2] originally concerned accord and satisfaction and 
that hadiths belonging to the two groups were inspired by different opinions 
on this matter, because of the correlations found between the legal opinions 
concerning accord and satisfaction and the wording of hadiths concern- 
ing an exchange of riba goods for riba goods of different kinds but of the 
same class. 

(1) As for accord and satisfaction of a monetary debt, on the one hand, two 
opinions are advanced, the one outright prohibiting it and the other permit- 
ting it if performed on the spot, as noted. On the other hand, many hadiths 
permit an exchange of gold for silver only if performed “hand to hand,” while 
others forbid it if performed “on credit,’ as noted just above. 

(2) As shown in Section 3, as for accord and satisfaction of a debt to provide 
foodstuffs, on the one hand, accord and satisfaction is unanimously prohibited 
in any case if it has arisen from a salam. On the other hand, many hadiths per- 
mit an exchange of one kind of foodstuff for another kind of foodstuff only if 
it is performed “hand to hand,” while no hadith related to this matter uses the 
phrase “on credit.’ 

This is to say, there is a correlation between the definite prohibition of ac- 
cord and satisfaction and the locution “hand to hand” and a correlation be- 
tween the prohibition of accord and satisfaction if performed with delay and 
the locution “on credit.’ By assuming, therefore, that hadiths regulating an ex- 
change of riba goods of different kinds but of the same class were originally 
intended to regulate accord and satisfaction, we can explain the formation of 
hadith [6-2] as follows: its original form was identical to hadith [6-2.N], which 
prohibits accord and satisfaction by which the date of performance is post- 
poned, on the assumption that the creditor will augment the amount that the 
debtor is to repay in return for a respite he accords to the debtor. But as a num- 
ber of scholars accepted the opinion prohibiting outright accord and satisfac- 
tion and interpreted hadith [6-2.N] in line with this opinion and reformulated 
it as hadiths [6-2.YN] or [6-2.YNR], those who allowed accord and satisfaction 
if repaid on the spot reformulated hadith [6-2.N] as hadith [6-2.D]. Let us note 
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that if the debt is repaid on the spot, there is no dayn between the parties to an 
accord and satisfaction. 


2.5 Hadith [6-3] 

Hadith [6-3] can be divided into hadith [6-3.UN] and hadith [6-3.UY]. Hadith 
[6-3.UN] is represented by hadiths [6-3.UN1]—-[6-3.UN8] (having in common 
the isnad Ibn ‘Uyayna—‘Ubayd Allah b. Abi Yazid—Ibn ‘Abbas), according 
to which Usama b. Zayd (Mecca, d. 54/673-4) narrated that the Prophet stat- 
ed, “Riba exists only in delay” (innama al-riba fi al-nasta) or “Riba exists in 
delay” (al-riba fi al-nasta).*° Hadith [6-3.UNg] (isnad: ... Hajjaj b. Muhammad 
[Baghdad, Mopsuestia, d. 206/821]|—Ibn Jurayj—‘Ata [b. Abi Rabah]—Ibn 
‘Abbas) reads that Usama narrated that the Prophet stated, “There is no riba 
except in delay” (la riba illa ft al-nasta).4° Hadith |6-3.UY| comprises only two 
hadiths having in common the isnad Wuhayb (b. Khalid b. ‘Ajlan al-Bahili, 
Basra, d. 165/781—-2)—Ibn Tawus—Tawius b. Kaysan (Yemen, d. 106/724)—Ibn 
‘Abbas—Usama b. Zayd. They read that Usama narrated that the Prophet stat- 
ed, “There is no riba in what is undertaken hand to hand” (la riba fi-ma kana 
yad bi-yad).*” These are the only hadiths included in hadith [6-3] that use the 
phrase “hand to hand.” 

As | indicated in the previous sub-section, it is reasonable to suppose that 
these hadiths concern accord and satisfaction. In support of this supposition, 
we can invoke hadith [6-4.SUN1], which reads as follows: when Abit Sa‘id al- 
Khudri asked Ibn ‘Abbas his opinion about sarf, the latter responded that he 
had heard Usama related that the Prophet stated, “Look here! Riba exists only 
in delay” (a-la, innama al-riba fi al-nasi‘a).*® Sarf should be interpreted here as 
meaning an accord and satisfaction, that is, Ibn ‘Abbas responded that sarf is 
prohibited only if the payment (by the debtor) is deferred. 

Let us note that the second transmitters (i.e., those who heard from Ibn 
‘Abbas) in the isnads of hadith [6-3.UN] are all Hijazis (three Meccans and a 
Medinan) and that the first Iraqis who appear there are the third transmit- 
ters: Ibn “Uyayna (Kufa, Mecca, d. 198/813-4), who heard from ‘Ubayd Allah b. 
Abi Yazid (Mecca) in hadiths [6-3.UN1]—[6-3.UN8]; Hammad b. Salama (Basra, 
d. 167/784), who heard from ‘Amr b. Dinar (Mecca) in hadith [6-3.UNi0]; and 
Khalid al-Hadhdha’ (Basra, d. 141-2/758—60), who heard from ‘Ikrima (Medina) 


45 Muslim, Sahih, 3:1218, no. 102 (1596); Tahawi, Ma‘ani, 4:64; idem, Mushkil, 15:395, no. 6111; 
Bayhaqi, Sunan, 5:280. 

46 ~=—— Nasa’, Sunan, 4:33, no. 6174; cf. ibid., 4:32, no. 6172. 

47. Muslim, Sahih, 3:1218, no. 103 (1596). 

48 Muslim, Sahih, 31218, no. 104 (1596). 
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in hadith [6-3.UNi1]. As will be shown in the next sub-section, athar [6-X5], 
which states that Ibn ‘Abbas, who would permit sarf, later retracted this opin- 
ion, was transmitted mainly by Iraqis. 


2.6 Hadiths [6-4] and Athar [6-X5] 

According to hadith [6-4.SUNi] (isnad: al-Hakam b. Musa [Baghdad, 
d. 232/846-7|—-Haq] b. Ziyad [Damascus, Beirut, d. 179/795—6|—al-Awza’‘l), 
‘Ata b. Abi Rabah narrated: 


[S] Abu Said al-Khudri met Ibn ‘Abbas and asked him, “Is your opin- 
ion about sarf something that you heard from the Messenger of God, or 
something that you find in the Book of God?” Ibn ‘Abbas responded, “No, 
I do not say so. As far as the Messenger of God is concerned, you know 
him better. As far as the Book of God is concerned, I do not know it. But 
[UN] Usama b. Zayd related to me that the Messenger of God stated, 
“Look here! Riba exists only in delay!” (a-la innama al-riba fi al-nasta).*° 


It is clear that this hadith is intended to refute the opinion that an accord and 
satisfaction is valid as long as the repayment is made on the spot. 

Athar [6-X5] has the same motif, that is, Ibn ‘Abbas had an erroneous opin- 
ion about sarf: according to athar [6-X5.1] (isnad: Ahmad b. ‘Abda [Basra, 
d. 245/859|—Hammad b. Zayd [Basra]|—Sulayman b. ‘Ali al-Rib‘ [Basra]), 
the Basran traditionist Abi al-Jawza narrated as follows: he heard that Ibn 
‘Abbas ordered sarf, so he related this opinion to others. Subsequently, how- 
ever, he heard that Ibn ‘Abbas had retracted his opinion. When he met Ibn 
‘Abbas at Mecca, he asked him about it, whereupon Ibn ‘Abbas responded that 
he retracted his opinion on hearing Abt Sa‘id al-Khudri narrating that the 
Prophet had prohibited sarf5° According to athar [6-X5.2] (isnad: al-Khasib 
b. Nasih [Egypt] Hammad b. Salama [Basra]—Dawid b. Abi Hind [Basra, 
d. 139/756-7|—Abt Nadra [Basra]), Abt al-Sahba’ (Basra) said, “Ibn ‘Abbas 
took back (naza‘a ‘an) [his approval of] sarf”>! According to athar [6-X5.3] 
(isnad: ‘Abd al-Razzaq al-San‘ani—Sufyan al-Thawn—Abt Hashim [Yahya b. 
Dinar, Wasit, d. 132/749-50|—Ziyad), Ibn ‘Abbas “took back (raja‘a ‘an) sarf 
70 days before he died.”5* According to athar [6-X5.4] (isnad: ‘Abd al-Razzaq 
al-San‘ani—Sufyan b. ‘Uyayna—Furat b. ‘Abd al-Rahman al-Qazzaz [Basra, 


49 Muslim, Sahih, 3:1218, no. 104 (1596); cf. Hakim, Mustadrak, 2:53, no. 2337. 

50 Ibn Maja, Sunan, 2:759, no. 2258. 

51 Tahawi, Mani, 4:71. 

52 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:18, no. 14548. Cf. ibid., 8:18, no. 14549. 
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then Kufa]—Sa‘id b. Jubayr), ‘Abd al-Malik al-Zarrad (Kufa) said that Ibn 
‘Abbas “took back (nazala ‘an) sarf” and Sa‘id added that he knew that 36 nights 
before he died.53 

All of the narrators, the first and the second transmitters of these athars are 
Iraqis with the possible exception of “Ziyad” in athar [6-X5.3].54 The opinion 
that prohibits accord and satisfaction in the matter of a monetary claim was 
introduced in Iraq as well as in Mecca. We have seen that the Kufan jurist and 
traditionist Sa‘id b. Jubayr is credited with two opinions, for and against accord 
and satisfaction. 

To return to hadith [6-4], it is a composite hadith into which hadith [6-3.UN | 
and other elements (S, 1, or 1F) are incorporated to make hadith [6-4.SUN], 
hadith [6-4.1UN], or hadith [6-4.1FUN]. I infer that athar [6-X5], element S, 
which seems to have the same source as athar [6-X5], or their common 
source was combined with hadith [6-3.UN] to make hadith | 6-4.SUN]. Hadiths 
[6-4.1FUN4|-[6-4.1FUN6] (isnad: Muslim—Muhammad b. ‘Abbad, Ibn Abi 
‘Umar, Muhammad b. Hatim—Ibn ‘Uyayna—‘Amr b. Dinar) read that Abu 
Salih al-Samman narrated: 


I heard Abu Sa‘id al-Khudni saying, “[1] Dinar for dinar and dirham for 
dirham [F] similar for similar. Whoever gives more or demands more un- 
dertakes riba.” I said to him that Ibn ‘Abbas had said a different thing. 
Thereupon he said, “I have met Ibn ‘Abbas, and asked him, “Is what you 
say something that you heard from the Messenger of God, or something 
that you found in the Book of God?” He responded, “I did not hear it 
from the Messenger of God. I did not find it in the Book of God. But [UN] 
Usama b. Zayd related to me that the Messenger of God stated, ‘Riba ex- 
ists only in delay!’"5 


As will be indicated in Section 4.3, the shortest variant of hadith [6-12] (hadith 
[6-12.1FA ]) has a matn that resembles element 1F (“Dinar for dinar and dirham 
for dirham similar for similar”). It seems that this element, which originally 


53 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:118-119, no. 14549. 

54 Habib al-Rahman al-A‘zami, the editor of the Musannaf of ‘Abd al-Razzaq al-San‘ani, 
identifies “Ziyad” with a mawld of Ibn ‘Abbas. ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:18, 
no. 14548, note 4. He is Ziyad Abu Yahya al-Makki, who is the only “Ziyad” included in the 
list of those who heard from Ibn ‘Abbas in Tahdhib al-Kamal. Mizzi, Tahdhib, 15:56. He 
was a Meccan according to some, and a Kufan according to others. Ibn Hibban, Thiqat, 
4:261; Abu Dawid, Sunan, 3:3u1, no. 3620. 

55 Muslim, Sahih, 3:1217, no. 101 (1596). 
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stood alone, was combined with other elements to form, on the one hand, 
hadiths | 6-4.1FUN] and [6-4.1UN], and on the other hand, hadith [6-12]. 

The foregoing argument is corroborated by the comparison of the isndds 
of hadith [6-4.SUN] and those of hadiths [6-4.1FUN] and [6-4.1UN]. On the 
one hand, Diagram 6.4 indicates that the isnads of hadith [6-4.SUN] include 
mainly Iraqi transmitters, that is, three Basrans (Shu‘ba et al.), two Kufans 
(Habib b. Abi Thabit and Qays b. al-Rabi‘), two Damascenes (al-Awzai and 
Haq] b. Ziyad), etc., excluding the Medinan Abt Salih and the Meccan ‘Amr b. 
Dinar, who appear in the isnads of both hadiths. Only one Meccan (‘At@ b. Abi 
Rabah) appears in the isnad of hadith [6-4.SUNi]. In contrast, four Meccans 
(Ibn ‘Uyayna, al-Humaydi, et al.) and four Medinans (‘Ata b. Yasar, Zayd b. 
Aslam, et al.) appear in the isnads of hadith [6-4.1FUN], whereas the Baghdadi 
traditionist Bishr b. Musa is the only Iraqi who appears in the isnad of this 
hadith (i.e., hadith [6-4.1FUN3]). On the other hand, we have seen that athar 
[6-X5]| circulated in Iraq, while the early part of the isnads of hadith [6-12.1F | 
narrated by Abt Sa‘id are predominantly represented by Medinan and Meccan 
traditionists (see Section 4.3). 

Finally, let us note that the transmitters—most probably a Medinan and a 
Meccan, judged from the isnads of hadith [6-4.1FUN] and hadith [6-4.1UN]— 
who combined element 1F or 1 with hadith [6-3.UN] (of Iraqi origin), inter- 
preted hadith [6-3.UN] in a different way from Iraqis. Iragis interpreted the 
statement of Ibn ‘Abbas, “Riba exists only in delay!” as permitting an accord 
and satisfaction as long as it is performed on the spot. In contrast, the ones 
who put hadith [6-4.1FUN] or hadith [6-4.1UN] into circulation interpreted it 
to mean that there is no restriction on the amount to be exchanged as long 
as the exchange is completed on the spot, that is, there is no riba of excess in 
an exchange of dinar for dinar and dirham for dirham. I will return to hadith 
[6-4.1FUN] in Section 5.1. 


2.7 Synthesis 

The prohibition of riba of delay has one of its origins in the restraint put on 
accord and satisfaction, whereby the original monetary credit is replaced with 
another species of monetary credit, as expressed by the phrase “dinars in place 
of dirhams, dirhams in place of dinars.” Although several opinions were ad- 
vanced, as indicated by hadith [6-1], to safeguard the interests of the debtor, 
two opinions survived. One opinion is that an accord and satisfaction is valid 
as long as the debtor repays during the contractual session in which the parties 
agree on it, as represented by the third group of hadith [6-1], which requires 
that the debtor repay before the creditor and the debtor separate, and hadith 
[6-3.UN], according to which the Prophet stated, “There is no riba except 
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in delay” (la riba illa fi al-nasta). These hadiths may have been at the origin 
of the name of the prohibition of riba of delay (riba al-nasia, riba al-nas@’). 
Subsequently, those who wanted to safeguard the interest of the debtor more 
effectively prohibited outright the accord and satisfaction, as reflected by 
hadith [6-4.SUN] and athar [6-X5]. At this stage, some traditionists interpreted 
the prohibition of riba of delay as requiring that both dinars and dirhams be 
delivered in cash on the spot, as expressed by hadiths [6-2.YN] and [6-2.YNR]. 
This led those who validated an accord and satisfaction as long as it is per- 
formed on the spot to rewrite hadith [6-2.N] as hadith [6-2.D] (not including 
element Y) and put it into circulation. 


3 Wheat for Wheat, Wheat for Barley etc. 


Let us cite again the hadiths [6-15.YPN3]-[6-15.YPN5] cited above, according to 
which the Prophet stated: 


Gold for gold, silver for silver, wheat for wheat, barley for barley, dates 
for dates, salt for salt, similar for similar, like for like, and hand to hand. 
If these species differ, then sell them as you please, if payment is made 
from hand to hand.*® 


The Hanafis and some Hanbalis derive the following rules from this and other 
similar hadiths: (i) if riba goods that are sold by volume (represented by wheat, 
barley, dates, and salt) are exchanged for other riba goods of the same species, 
the goods must be equal in volume and they must be delivered before the con- 
tractual session is concluded; (ii) if riba goods that are sold by volume are ex- 
changed for other riba goods of a different species that is sold by volume, they 
must be delivered before the contractual session is concluded. The Malikis, the 
Shafi‘s, and other Hanbalis derive substantially the same rules from this and 
other similar hadiths, except that they equate the riba goods represented by 
wheat, barley, dates, and salt with foodstuffs in general. In this section I explore 
the origin of the two rules, but prior to that, let us make one remark about 
hadiths [6-15.YPN3]-[6-15.YPN5]. 

According to these hadiths, riba goods must be delivered “hand to hand,” 
whether the two riba goods belong to the same or to different species. But 
hadiths [6-15.PN3]-[6-16.PN5] read that the Prophet stated, “Gold for gold, 
silver for silver, wheat for wheat, dates for dates, salt for salt, like for like. If 


56 Muslim, Sahih, 3:2u, no. 81 (1587). 
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the species are different, sell as you wish if it is hand to hand.’5” In 60 out of 
77 hadiths belonging to hadith [6-15] which refer to the exchange of riba goods 
for others of the same species and the exchange of riba goods for others of dif- 
ferent species, the requirement “hand to hand’ is not mentioned with regard to 
the exchange of riba goods of the same species. We observe the same phenom- 
enon with regard to hadith [6-5]. On the one hand, according to hadiths [6-5.3] 
and [6-5.4] (isnad: Abu Kurayb [Kufa, d. 248/862] and Wasil b. ‘Abd al-Ala 
[Kufa, d. 244/858—9]|—Muhammad b. Fudayl [Kufa, d. 194/809-10 |—Fudayl 
b. Ghazwan [Kufa, 140/757-8]—Abt Zur‘a b. ‘Amr | Kufa]—Abu Hurayra), the 
Prophet stated, “Dates for dates, wheat for wheat, barley for barley, salt for salt, 
similar for similar, hand to hand. Whoever gives more or demands more com- 
mits riba, except in cases in which their classes differ.’5* On the other hand, 
Muslim records, immediately after hadiths [6-5.3] and [6-5.4], hadith [6-5.2], 
about which he writes that Abu Sa‘id al-Ashajj (Kufa, d. 256/869-70) related 
to him this hadith, which has a similar matn but lacks the phrase “hand to 
hand,” from (‘Ali b. Ghurab) al-Muharibi (Kufa and Baghdad, d. 184/800) with 
the same isndd (i.e., the isnad: Muhammad b. Fudayl—Fudayl b. Ghazwan— 
Abu Zur‘a b. ‘Amr—Abt Hurayra).59 

This phenomenon suggests that the prohibition of delay and the prohibi- 
tion of excess in an exchange of what is sold by volume or foodstuffs are based 
on different ideas. In the following, I first examine traditions concerning ac- 
cord and satisfaction in a salam, and then hadiths [6-6]-[6-10], to explore the 
origin of the two prohibitions. 


3.1 Wheat for Barley, etc. 

In Section 2, I inferred that the prohibition of delay has one of its origins in 
an attempt to regulate accord and satisfaction, whereby the original monetary 
credit is replaced with a new credit of another kind of money. By analogy, we 
may infer that the prohibition of delay has another origin in accord and satis- 
faction in a salam. In fact, the Hanafis, the Shafi‘ls, and the Hanbalis prohibit 
accord and satisfaction in a salam. That is, they hold, regarding the case of a 
seller who is unable to fulfill his obligation, that the buyer must choose be- 
tween cancelling the contract and waiting until such time as the seller can 
provide the object, for example, when the market price of the object becomes 
lower. The same idea underlies the opinions of some jurists prior to them. As 
noted, al-Hasan al-Basri said, “When you buy [an object] in a salam, do not 


57  Bayhaqi, Sunan, 5:284. 
58 Muslim, Sahih, 3:21, no. 83 (1588); cf. Nasa’, Sunan, 4:25-26, no. 6151. 
59 Muslim, Sahih, 3:1212, no. 83 (1588). 
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exchange the object for anything else until you take possession of it” (athar 
[6-X6]).©° A similar statement is attributed to his townsman Ibn Sirin.®! The 
Basran jurist and traditionist Jabir b. Zayd (d. 93/7u—-2) reportedly said, “When 
you purchase an object in a salam, do not take anything other than the object 
of the salam or your price” (athar [6-X7]).6 Ibn ‘Umar, who was regarded as 
an authority of Medinan jurisprudence, is reported to have stated, “There is no 
harm in a salam. Do not exchange the object for anything else, and do not sell 
it until you take possession of it” (athar [6-X8]).®° 

The idea underlying these athars is illustrated by athar [6-X9] (isnad: ‘Abd 
al-Razzaq al-San‘ani—Ibn ‘Uyayna—Mis‘ar [b. Kidam, Kufa, d. 153/770-1]|— 
‘Abd al-Malik b. Maysara | Baghdad, Kufa, d. 145/762-3]), according to which 
Tawus asked Ibn ‘Abbas about the following case: a man who bought a hal 
diqq in a salam but did not find it in the possession of the seller wanted to take 
instead clothing whose value was equal to that of the object of the salam. Ibn 
‘Abbas disapproved of this and said, “He should not take from him anything 
other than the object of the contract.’ The rationale of this opinion is not 
difficult to understand: if the seller is unable to satisfy the buyer, it is usually 
because the market price of the object has become very high, beyond his ex- 
pectation. If an accord and satisfaction were valid in such a case, the buyer 
would demand that the seller provide something else found in his possession 
whose value is equal to (or greater than) that of the object stipulated in the 
salam contract as calculated according to its current market price. This is why 
these athars prohibited accord and satisfaction. 

For the sake of convenience, let us call the group constituted by these athars 
the first group. Besides the first group, several athars are based on ideas that 
differ from that which underlies the first group. They can be divided into two 
groups (the second and the third groups). 

The second group comprises athars permitting an accord and satisfaction 
when the performance falls due. Jabir b. Zayd said, “If you sell [something in 
a salam] for one dinar with a [predetermined] delay, take in exchange for the 


60 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:14, no. 14107. 

61 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:14, no. 14108. 

62 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:15, no. 14114. 

63 Ibn Abi Shayba, Musannaf, 11:32, no. 21245; cf. ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:14, 
no. 14106. 

64 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:15, no. 14113. I could not determine the meaning of 
the term hal diqq, as vocalized in the text of ‘Abd al-Razzaq al-San‘ani, Musannaf (1436), 
6:382, no. 14921. All the editors of the printed editions note that it appears thus in the 
manuscripts. ‘Abd al-Razzaq al-San‘ani, Musannaf (1421), 8:12, no. 14190. It appears to be 
an item of clothing. 
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dinar whatever you want (khudh bi-'l-dinar ma sh’ta) when the performance 
falls due, whether it belongs to the same species as what you bought or to 
a different species” (athar [6-X10]).® That is to say, Jabir b. Zayd allows the 
buyer to take from the seller any item whose value is equal to the price of the 
salam (let us note that this athar is inspired by the same idea as the hadiths 
[6-1.DSB1] and [6-1.DSB2] cited above). The same idea seems to be at the basis 
of athar [6-X1], according to which Hammad (most probably Hammad b. Abi 
Sulayman) and Ibn Sirin said, regarding the case of a person who sold a type 
of foodstuff for one dinar, that he can take either it or a foodstuff of a differ- 
ent species when the performance falls due,®® although this athar does not 
require, at least explicitly, that the value of the foodstuff that the buyer re- 
ceives be equal to the price. 

The third group comprises athars inspired by the prohibition of riba of 
delay. According to athar [6-Xu], the Medinan jurists and traditionists Ibn 
al-Musayyab and Sulayman b. Yasar disapproved that a person who bought a 
foodstuff (in a salam) for one dinar takes a foodstuff (of a different species) 
before he takes back the price (al-dhahab, “gold” literally).®’ Taken literally, this 
athar allows the seller to take an item other than foodstuffs. (Needless to say, 
it is permitted for the buyer to cancel the contract and take back the price to 
use it to buy such a foodstuff.) In fact, some athars permit such an accord and 
satisfaction: according to athar [6-X12] (isnad: ‘Abd al-Razzaq al-San‘ani—Ibn 
‘Uyayna—‘Amr b. Dinar—Ibn Tawis), Ibn ‘Abbas said, “If you buy a foodstuff 
in a salaf and you do not find it [in the hands of the seller] when the perfor- 
mance falls due, take a cheaper non-fungible object (‘ard anqas). Do not ex- 
ploit him twice (wa-la tarbah ‘alayhi marratayn).’®* According to athar [6-X13] 
(isnad: ‘Abd al-Razzaq al-San‘ani—Sufyan al-Thawn—Jabir [b. Zayd]|—‘Ata b. 
Abi Rabah), when asked if a person who bought linen (bazz) can take wheat 
(burr), Ibn ‘Abbas responded that there is no harm in it.69 According to athar 


65 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:16, no. 14118. 

66 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:16, no. 14117. 

67 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:18, no. 14125. 

68 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:16-17, no. 14120; Ibn Hazm, Muhalla, 9:4-5. 
According to later jurists, the price of a salam is usually lower than the expected market 
price of the object on the date on which performance becomes due. Sarakhsi, Mabsut, 
12:130; cf. ibid., 12:126. That is, the buyer exploits the seller once. If the seller cannot pro- 
vide the object on the date of performance, it is usually because the current market price 
of the object is higher than its expected market price. If the buyer demands that the seller 
deliver him another object whose market price is equal to or greater than the current 
market price of the stipulated object, the buyer is considered to have exploited the seller 
twice. 

69 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:16, no. 14119. 
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[6-X14] (isnad: Abu al-Ahwas—Simak—‘Tkrima), Ibn ‘Abbas said, “If you buy 
a foodstuff in a salam, do not take another species of foodstuff instead, but 
you can take fodder instead of the object as you please.’”° These athars seem 
to be inspired by the prohibition of riba of delay, which demands that the ex- 
change of riba goods for riba goods of another species but of the same class 
(e.g., wheat for salt) be completed on the spot. 

However, a question arises: if the value of what the seller is to provide is 
greater than the value of the original debt as calculated according to its cur- 
rent market price, the seller is not protected. What is the rationale of athars 
belonging to the third group? It is not easy to answer this question, but the tra- 
ditionists who put these athars into circulation may have reasoned as follows: 
if the parties to a salam agree on a contract by virtue of which the seller is to 
provide an item other than the one stipulated in the salam, it can be construed 
either as an accord and satisfaction or a sale in which the price of the salam is 
assigned to the purchase of this item. On the assumption that the value of the 
new credit is equal to that of the original credit, it is necessary to invalidate the 
former to safeguard the seller. For this purpose, the traditionists introduced 
the following guideline: if the seller is to provide a foodstuff of a different spe- 
cies, the agreement is construed as an accord and satisfaction. If he is to pro- 
vide an item other than a foodstuff, the agreement is construed as a sale of this 
item in which the price of the salam is used for the payment. This is the idea at 
the basis of hadiths belonging to the third group. 

This inference enables us to explain the rationale of the definition of riba 
goods given by the Hanafis and some Iraqis. As noted, the Hanafis divide riba 
goods into two classes: the class of things usually sold by weight, represented 
by gold and silver, and the class of things usually sold by measure, represented 
by wheat, barley, dates, and salt.” In my view, the original rationale behind this 
classification is reflected in the following statement of al-Zuhri: 


When you buy an object that is sold by volume or weight for a dinar, do 
not take anything that is sold by volume or weight [instead of the price]. 
If he [viz., the seller] gives you something else, [there is no problem]. If 
you buy an object that is sold by volume and he gives you an object that 
is sold by weight instead, take it, unless it is a foodstuff.” 


70 ~~‘ Ibn Abi Shayba, Musannaf, 11:31, no. 21241; cf. ibid., 11:32, no. 21242. 

71 «=©Qudiari, Tajrid, 5:2287-2289; Kasani, Bada‘, 5:183; Marghinani, Hidaya, 3:61; Abu Yusuf, 
Athar, 187, no. 846. 

72 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:17-18, no. 14124. 
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Needless to say, the prohibition of delay defined in this way is by no means 
effective to safeguard the seller, for it cannot prevent the buyer from demand- 
ing that the seller give him a valuable non-fungible thing unless it is required 
that the value of the object the seller is to give be equal to the price of the 
salam, as implied in the athar [6-X10] cited above. This appears to be why the 
opinion prevails that prohibits outright an accord and satisfaction in a salam. 


3.2 Wheat for Wheat etc. 

In this subsection, I examine hadiths [6-6]—[6-10], which concern exchange of 
a foodstuff for a foodstuff of the same species. My contention is that the prohi- 
bition of excess originates in an attempt to safeguard the interest of the seller 
in a salam, just as the prohibition of delay does. It should be noted, however, 
that I have found no explicit evidence to support this contention. To illustrate 
this, let us consider hadith [6-6.3] (ésnad: Ibn Rahawayh—‘Abd al-Alla b. ‘Abd 
al-Alla [Basra, d. 184/800-01]|—Dawid b. Abi Hind [Basra, d. 139/'756—7]), ac- 
cording to which Abu Nadra narrated as follows: when he asked Ibn ‘Umar and 
Ibn ‘Abbas about sarf, they responded that there is no harm in it. Subsequently 
he asked Abt Sa‘id al-Khudri about sarf, whereupon the latter responded that 
“excess is riba” (ma zada fa-hwwa riba). Abt Nadra objected to him by invoking 
the opinion of Ibn ‘Umar and Ibn ‘Abbas, whereupon Abi Sa‘id said that he 
would only narrate what he had heard from the Prophet: 


The owner of a date palm brought him [viz., the Prophet] one sa‘ of fine 
dates. The dates of the Messenger of God were of that color. The Prophet 
asked him, “Where did you get them?” He said, “I brought two sas [of the 
dates of the Prophet] and bought these dates in exchange for those dates. 
The market price of these dates is such-and-such and that of those dates 
is such-and-such.” The Messenger of God said, “Woe be upon you, who 
have committed riba! If you wish that, sell first your dates for a commod- 
ity (sila), then buy whatever dates you wish in exchange for that com- 
modity.’ Then Abu Sa‘id asked, “Which is closer to riba, the exchange of 
dates for dates, or the exchange of silver for silver?””3 


In this hadith, sarf seems to mean accord and satisfaction in a salam, for the 
following reason. The narration of Abu Sa‘id cited above indicates that dates 
must be exchanged for dates in equal quantity, even if they are delivered on 
the spot. This accords with his response, “Excess is riba.” It follows, conversely, 
that Ibn ‘Umar and Ibn ‘Abbas allowed for such an exchange in unequal 


73 Muslim, Sahih, 321217, no. 100 (1594). 
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quantity if it was performed on the spot, that is to say, they permitted sarf in 
the sense of accord and satisfaction, as long as the seller provides on the spot 
what he owes by virtue of the sarf: But Abu Sa‘id invokes a statement of the 
Prophet which apparently concerns an ordinary sale of dates for dates as the 
ground of the prohibition of accord and satisfaction in a salam. The same is 
true of other hadiths related to a sale of dates for dates or barley for barley, 
as noted below. In the following, however, I assume that the prohibition of 
excess was introduced to regulate accord and satisfaction in a salam for two 
reasons. First, in the preceding subsection I showed that the prohibition of 
delay in a sale of a foodstuff for a foodstuff of a different species was intended 
to regulate the accord and satisfaction agreed upon to repay a credit arising 
from a salam. It is possible to assume that the prohibition of excess was intro- 
duced in the same context. Secondly, it is difficult to see a practical or financial 
meaning in demanding that foodstuffs be exchanged for foodstuffs in equal 
quantity, in particular if they differ in quality. On this assumption, let us exam- 
ine these hadiths. 

According to hadith [6-7.AM4] (isnad: al-Qa‘nabi [Medina, Basra, d. 221/ 
835-6]—Sulayman b. Bilal—‘Abd al-Majid b. Suhayl b. ‘Abd al-Rahman 
[Medina]—Ibn al-Musayyab), Abu Sad and Abt Hurayra narrated: 


The Messenger of God sent [A] the brother of Bant ‘Adi al-Ansari and 
appointed him as governor of Khaybar. Then he brought dates called 
janib—that is, according to Ibn Maslama [al-Qa‘nabi], of fine quality. 
The Messenger of God said to him, “Is every date of Khaybar like this?” 
He responded, “No, Messenger of God. We are to exchange mixed ( jam‘) 
dates [for janib dates] two sa‘s for one. Thereupon the Messenger of God 
said, “Do not do so, [but they must be exchanged] similar for similar 
(mith bi-mithl). Or sell this [for money] and pay the price of this [viz. 
the jam‘ dates] [to buy janib dates]. [M] The same applies to [items sold 
by] weight (mizan).” 


The instruction of the Prophet to sell jam‘ dates and use the price to buy janib 
dates is essentially the same as his instruction in hadith [6-6.3]. What about 
his instruction not to sell dates except “similar for similar” (mithl2" bi-mithl)? 
Jurists interpret “similar for similar” as “in equal quantity.” This is to say, dates 
of a fine quality must be exchanged for dates of an inferior quality in equal 
quantity.’> Otherwise, the exchange is invalid. What is the practical meaning 


74 ~~ Darimi, Sunan, 3:1678-1679, no. 2619. 
75 ~~ Kasani, Bada’t,, 5:187; Ibn Maza, Muhit, 10:478; Zuhayli, Figh, 5:37. 
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of such a transaction? There are two possible interpretations. One interpreta- 


tion is that an accord and satisfaction is valid by virtue of which the buyer in 


a salam agrees to receive dates of an inferior quality in place of dates of a fine 


quality (the original credit). The difficulty with this interpretation is that if it 


were correct, an accord and satisfaction would also be valid by virtue of which 


the buyer agrees to receive a smaller quantity of dates than that which was 


stipulated in the contract. The other interpretation is that “similar for simi- 


lar” means “to be equal in value and quantity.” This interpretation may look 


strange, but we can invoke hadiths [6-8] and [6-9] in support of it. 


Hadith [6-8] is represented by hadiths [6-8.4] and [6-8.5] (isnad:... Ibn 


Wahb—‘Amr b. al-Harith [Medina, Egypt, d. 148/765|—-Abt al-Nadr [Salim 
b. Abi Umayya, Medina]—Busr b. Sa‘id), according to which Ma‘mar sent his 


slave with one sa‘ of wheat (Ainta) and told him to sell it and to buy barley 


(sha‘r) with the price. But the slave exchanged the wheat for more than one sa 


© 


of barley. On hearing this from the slave, Ma‘mar told him to return the barley, 
citing the statement of the Prophet, “Food (ta‘am) for food like for like (mithl™ 
bi-mithl).” He (probably Ma‘mar) said, “Food in our day is barley.” He was told 


that wheat is not like barley (/aysa bi-mithlihi), but he responded that he was 
afraid that they might be similar (akhafu an yudaria).”® 


This is to say, the one who said to Ma‘mar that wheat was not like barley 


meant that wheat could be exchanged for barley, bearing in mind the rule 


that a foodstuff can be exchanged for a foodstuff of a different species in un- 


equal quantity if delivered on the spot, and the rule that a foodstuff must be 


exchanged for a foodstuff of the same species in equal quantity whether they 


are exchanged on the spot or with delay. Ma‘mar knew the two rules, but he 


suspected that the second rule would be applied to the case of an exchange of 


a foodstuff for a foodstuff of a different species if “they are similar,’ ie., in my 


view, their values are similar, as demonstrated below. 


Hadith [6-9] is represented by hadith [6-9.QBA3] (isnad: Yahya b. Yahya— 


Malik—‘Abd Allah b. Yazid [b. al-Makhzimi al-Muari al-A‘war, d. 148/765-6]), 
according to which Zayd Abu ‘Ayyash (Medina) narrated: 


76 


He once asked Sa‘d b. Abi Waqqas about [B] “white wheat for barley” 
(al-bayda@ bi-'l-sult). Sa‘d asked him, [A] “Which is the better of the 
two (ayyuhuma afdal)?” When he said, “The white wheat,’ he forbade 
the transaction. Sa‘d said, “I heard the Messenger of God, being asked 
about selling dried dates for fresh dates, saying, [Q] ‘Do the fresh dates 


Muslim, Sahih, 31214, no. 93 (1592); Bayhaqi, Sunan, 5:283. 
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decrease (yanqusu) when dried?’ When they responded affirmatively, he 
forbade that.”’” 


For jurists, an exchange of dried dates for fresh dates is a sort of muzabana. 
Malik defines it as “buying something the number, weight, and volume of 
which are not known for something the number, weight, or volume of which 
is known.’’8 What is the original rationale for the prohibition of such an ex- 
change? A hint is indicated by the more specific definition of muzabana given 
by Malik, who defines it also as “the purchase of ripe dates on the tree for dried 
dates,” while al-Shaybani defines it more precisely as “the exchange of ripe 
dates on the tree for dried dates by measure, it not being known whether the 
ripe dates are more voluminous or otherwise. Or the exchange of ripe grapes 
on the vine for dried grapes, under the same conditions.’”9 

About the practical meaning of exchange of ripe dates on the date trees for 
dried dates, al-Shafil among others explains as follows: in spite of the prohibi- 
tion of muzabana, a transaction called an ‘ariyya sale (bay‘al-‘ariyya) is lawful. 
This is an exchange of ripe dates for dried dates which conforms to a number 
of conditions. The purpose for which the Prophet permitted an ‘ariyya sale is 
to enable someone who does not have money but has dried dates to eat ripe 
dates.8° This explanation presupposes that muzdabana is an ordinary sale by 
which ripe dates on the date trees are exchanged for dried dates that one of the 
parties possesses. But in my view it originally meant accord and satisfaction ina 
salam of ripe dates:®! when the seller, presumably the owner of a date orchard, 
cannot provide what is stipulated in the contract, the buyer may demand that 
he provide instead dried dates he is storing. The problem with this transaction 
is the quantity that the seller is to provide. The exact meaning of “fresh dates 
decrease when dried” is not clear. It may mean that the volume of fresh dates 
decreases. Ibn ‘Abbas reportedly disapproved of the exchange of ripe dates for 
dried dates, saying, “It is smaller of the two in volume” (huwa aqalluhuma ft 
al-mikyal) or “It is smaller of the two in gaftz.’8* He seems to have meant that 
dates would decrease in volume when dried. But the question of Sa‘d in the 
hadith [6-9.QBA3] cited above, “Which is the better of the two?” may suggest 
that the value of fresh dates decreases when they are dried. In addition, the 
question of the Prophet, “Do fresh dates decrease when dried?” (element Q), 


77. Malik, Muwatta’, recension of Yahya b. Yahya, 521, no. 20. 

78 Malik, Muwatta’, recension of Yahya b. Yahya, 522. 

79 Malik, Muwatta’, recension of al-Shaybani, 276. 

80 _ Yanagihashi, History, 285; cf. Coulson, Commercial Law, 13. 

81 For the reason Gariyya sale was deemed to be lawful, see Yanagihashi, History, 281-292. 
82 Ibn Abi Shayba, Musannaf, 10:649, no. 21086. 
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looks curious if he asked if fresh dates decreased in volume, for the answer to 
this question seems to be too self-evident. What is more, we have seen that in 
the athar [6-X12] cited above Ibn ‘Abbas permitted the buyer in a salam to take 
a “cheaper non-fungible thing” (ard anqas) instead of the object stipulated in 
the contract.83 The verb “decrease” (yanqusu) may mean “decrease in value.” 

In this connection, it is noteworthy that out of 46 hadiths belonging to hadith 
[6-9] Malik appears in the isndds of all of 18 hadiths (hadiths [6-9.QBA1]- 
[6-9.QBA18]) that contain element A, i.e., the question of Sa‘d “Which is the 
better of the two?” In contrast, none of 19 hadiths whose isndds do not include 
Malik contains this element (see Diagram 6.9). Taking into account the fact 
that Malik appears in the isndds of g hadiths that do not contain this element 
(hadiths [6-9.Q1|—[6-9.Q3] and [6-9.QB1|—[6-9.QB6]), we can infer that Malik 
reformulated the matn that he received from ‘Abd Allah b. Yazid by adding 
this element. I infer further that he did so for fear that element Q be taken 
to forbid the exchange of dates for dates in unequal quantity. This may seem 
to be a strained interpretation, for this is the prohibition of riba of excess as 
unanimously understood by Sunni jurists. But the aforementioned definition 
of muzabana given by Malik, i.e., “the purchase of ripe dates on the tree for 
dried dates’, in conjunction with element A, which is peculiar to hadiths trans- 
mitted by Malik, appears to be intended to regulate a specific transaction. My 
contention is that this was accord and satisfaction in a salam. 

By assuming so, the problem with a muzabana is clear: suppose that a salam 
was concluded by virtue of which the seller is to supply 1,000 kg of ripe dates, 
but he is unable to supply them when the performance falls due. If they agree 
that the seller may deliver dry dates instead of ripe dates, the seller may claim 
that it is enough for him to deliver dried dates whose quantity corresponds 
to the estimated quantity of 1,000 kg of ripe dates when they are dried, e.g,, 
600 kg if they decrease by 40%. Conversely, the buyer is likely to demand more 
than this quantity, for the market value of dried dates is inferior to that of ripe 
dates, as Ibn Qayyim al-Jawziyya writes,8+ and suggested—in my view—by 
element A. If this inference is correct, we can understand the meaning of the 
instruction of the Prophet not to sell dates except “similar for similar” (mith/” 
bi-mithl) in [6-7.AM4] and his statement “food for food similar for similar” in 
hadiths [6-8.2] and [6-8.4]: only if the buyer and the seller in a salam agree to 
make an accord and satisfaction by which the seller is to provide dates or “a 
foodstuff” of the same species and of the same value as stipulated in the salam 
contract, is the accord and satisfaction valid. 


83 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:16-17, no. 14120. 
84 Ibn Qayyim al-Jawziyya, I1am, 3:340. 
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To know the practical meaning of hadith [6-9] thus understood, let us re- 
member that in 60 out of 77 hadiths belonging to hadith [6-15] which refer to 
the exchange of riba goods for others of the same species and the exchange 
of riba goods for others of a different species, the requirement “hand to hand” 
is lacking with regard to the exchange of riba goods of the same species. 
Likewise, only in six out of 46 hadiths belonging to hadith [6-9] is the prohibi- 
tion of delay mentioned, as represented by hadiths [6-9.N1|—[6-9.N3] (isnad: ... 
Mu‘awiya b. Sallam—Yahya b. Abi Kathir—‘Abd Allah b. Yazid—Zayd b. Abi 
‘Ayyash—Sa‘d b. Abi Waqqas), according to which Prophet prohibited “the 
sale of fresh dates for dried dates with delay” (bay‘al-rutb bi-'l-tamr nastat).85 
Al-Tahawi writes that Yahya b. Abi Kathir added the phrase “with delay.’°6 This 
is to say, al-Tahawi asserts that this requirement was lacking in the original 
hadith [6-9]. If so, we may infer that these hadiths presupposed that the seller 
in a salam would provide the foodstuff only after (for example, a few months 
later or in the next harvesting season) the accord and satisfaction is concluded. 
As the new debt that the seller owes to the buyer is equal to the original debt 
in value and quantity, such an accord and satisfaction amounts to postponing 
the date of performance. 

In this connection, it is noteworthy that Sahnun writes as follows: when he 
asked Ibn al-Qasim about the case of a salam of fruits in which the seller had 
not completely performed his obligation before the end of the season, the lat- 
ter responded that Malik in his former opinion asserted that the buyer should 
give a postponement until the following harvesting season.” The prohibition 
of muzabana seems to have derived from the same consideration. 

However, al-Shaybani seems to have reinterpreted the rationale of the pro- 
hibition of muzabana in accord with the established doctrine. We have seen 
that Malik defines it also as “the purchase of ripe dates on the tree for dried 
dates,” while al-Shaybani adds that it is prohibited because it is not known 
whether the ripe dates are more voluminous or otherwise,®* that is to say, he 
regards muzabana unlawful because it violates the prohibition of excess. 

Finally, hadith [6-10], which originates in the same episode as hadith [6-6], 
goes one step closer to the final form of the riba hadith. According to [6-10. 
DBTi] (isnad: ... Khalid al-Tahhan—Hisham al-Dastuwai—Yahya b. Abi 
Kathir—Abu Salama), Abu Sa‘td narrated, “We used to be given mixed dates 


85 Bayhaqi, Sunan, 5:294; Abu Dawiid, Sunan, 3:251, no. 3360; Tahawi, Ma ani, 4:6. 

86 = Tahawi, Ma‘ani, 4:6. 

87 Sahniin, Mudawwana, 4:1. For his later opinion, see Yanagihashi, History, 200; cf. ibid., 
194-198. 

88 Malik, Muwatta’, recension of al-Shaybani, 276. 
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in the time of the Messenger of God, and we used to sell two sa‘s for one sa‘ 
When this news reached the Messenger of God, he stated, “Do not sell two 
sas of dates for one sd‘, or two sa‘s of wheat for one sd‘, or one dirham for two 
dirhams.®? According to hadith [6-10.DF] (isnad: Yonus b. ‘Abd al-A‘la [Egypt, 
d. 264/877-8]—Ibn Wahb—Ibn Abt Dhi’b [ Medina, d. 158/774—5 ]—al-Harith 
b. ‘Abd al-Rahman [Medina, d. 146/763-4]—Abt Salama—Abiu Sa‘id), the 
Prophet stated, “One dinar for one dinar, one dirham for one dirham, one sa‘ of 


dates for one sda‘ of dates, one sa‘ of wheat for one sa‘ of wheat, one sa‘ of bar- 


ley for one sa‘ of barley, with no excess between them.”°° In comparison with 
hadith [6-6], the statement of the Prophet in these hadiths looks like a legal 
maxim and represents an advanced stage in the development of hadith related 


to the prohibition of riba. 


4 


Dinar for Dinar, Dirham for Dirham 


In Section 2.3, I showed that hadith [6-1] comprises hadiths that use the terms 


dinar and dirham and those which use gold and silver. In this section, I begin 


by comparing the two groups of hadiths, and then proceed to the analysis of 


the former group. 


41 


Preliminary Analysis 


To analyze these hadiths, let us classify them according to (1) what is exchanged 


for what, and (2) whether or not the prohibition of excess and/or the prohibi- 


tion of delay are mentioned. 


(1) As for the first criterion, there are two types of hadith: (i) some 4o hadiths 


use “dinar for dinar, dirham for dirham” or “dirham for dirham’; (ii) others use 


“gold for gold, silver for silver.’ Let us call the former phrase phrase 1 and the 


latter phrase phrase 2. 


(2) In these hadiths various expressions are used to refer to the prohibition 


of excess and/or the prohibition of delay. The followings are the phrases used 


to express either of the two prohibitions. 


89 
go 


F: phrases used to refer to the prohibition of excess such as “with no ex- 
cess between the two” (la fadl baynahuma), “like for like” (sawa’ bi- 


nk 


saw@),’ “similar for similar” (mithl2" bi-mithl), etc. 


A: phrase “what is due for what is not due” (Gil bi-ajil) 


Nasa’l, Sunan, 4:25, no. 6147-3. 
Tahawi, Ma‘ani, 4:68. 
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G: phrase “what is absent for what is present” (al-gha@ib bi-'l-najiz) 
Y: phrase “hand to hand” (yad®" bi-yad, ha’ wa-h@) 

K: phrase “what is due for what is not due” (kali’ bi-najiz) 

N: phrase “with delay” (nasia) 


Let us cite the hadith reports that represent some of these hadiths. Hadiths 
which contain phrases 1-F are represented by hadith [6-11] (isnad: Yahya b. 
Yahya al-Laythi—Malik—Musa b. Abi Tamim [Medina]—Abi al-Hubab Sa‘id 
b. Yasar [Medina, d. before 117/735-6]—-Abu Hurayra), according to which the 
Prophet stated, “Dinar for dinar, dirham for dirham, with no excess” (al-dinar 
bi-'l-dinar, al-dirham bi-'t-dirham, la fadl baynahuma).* Hadiths that contain 
phrases 1-F are represented by hadith [6-4.1FUN], which will be examined 
below. 

Hadiths that contain phrases 2-F are represented by hadith [6-14.Mi] (isnad: 
Ibn Hanbal—Rawh b. ‘Ubada—Sulayman b. ‘Ali—Abu al-Mutawakkil—Abu 
Sa‘ld), which relates that the Prophet stated, “Gold for gold, silver for silver, 
wheat for wheat, barley for barley, dates for dates, salt for salt, like for like. 
Whoever gives more or demands more commits riba ...”9? 

Table 6.1 shows the frequency with which respective combinations of these 
phrases appear in hadiths. We can observe that the majority of hadiths do 
not coincide with the doctrine of Sunni jurists, who unanimously hold that 
exchange of gold for gold and silver for silver is subject to the prohibition of 
excess and the prohibition of delay, namely that gold must be exchanged for 
gold in equal weight on the spot, otherwise the exchange becomes invalid or 
defective. In contrast, only 9 out of the 49 hadiths that contain phrase 1 de- 
mand that dinars (or dirhams) be exchanged for dinars (or dirhams) on the 
spot (expressed by elements Y, N, or G). Likewise, only 26 out of the 149 hadiths 
which contain phrase 2 mention this restriction. It is not certain whether this 
indicates that the prohibition of delay was introduced at a relatively late stage 
of doctrinal development. In this section, I will analyze primarily hadiths 
which mention the exchange of dinars for dinars or dirhams for dirhams. 

As indicated by Table 6.1, there are over 40 hadiths that demand that dinars 
be exchanged for dinars and dirhams for dirhams in equal numbers. What is 
the meaning of these hadiths? To answer this question, let us consider at first 
hadith [6-11], which has in common the isnad Misa b. Abi Tamim (Medina)— 
Abu al-Hubab Sa‘id b. Yasar. According to the hadith [6-11.1] above-cited, the 
Prophet stated, “Dinar for dinar, dirham for dirham, with no excess.’ Seven 


91 Malik, Muwatta’, recension of Yahya b. Yahya, 528, no. 26. 
92 Ibn Hanbal, Musnad, 10:156, no. 11404. 
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TABLE 6.1 Phrases used to refer to exchange of gold and silver 


other hadiths (hadiths [6-11.2]—[6-11.7], [6-11.11]) belonging to this hadith have 
exactly the same matn as this, while in six hadiths (hadiths [6-11.8]—[ 6-11.10] 
and [6-11.12]—-[6-11.14]) the Prophet stated, “Dinar for dinar, with no excess. 
Dirhams for dirhams, with no excess.” Hadiths [6-11.15] and [6-11.16] mention 
only dinars. But this makes little difference. 

In Section 2, I concluded that the exchange of dinars for dirhams or dir- 
hams for dinars meant accord and satisfaction. By analogy from this, it may 
appear that these hadiths mean the postponement of the date of performance, 
namely, that the first occurrence of “dinars” (or “dirhams”) refers to the original 
credit, and the second occurrence of “dinars” (or “dirhams”) refers to the new 
credit, which substitutes for the original one with no interest. If so, this accords 
with Q. 2:280, which reads, “And if any debtor is in straitened circumstances, 
then grant him respite till a time of ease.’ But hadith [6-12.1FA] states that Abu 
Said narrated that he heard the Prophet saying, “Dinar for dinar, dirham for 
dirham, with no excess between them. What has become due must not be ex- 
changed for what has not become due.’ If this hadith referred to the post- 
ponement of the date of performance, this statement would contradict it. 

One possible interpretation of this hadith is that it refers to hawala or ihala, 
which is unanimously considered to be lawful in the Sunni schools of law. As 
it is certain that the last sentence of hadith [6-12.1FA] refers to an exchange of 
a credit (dayn) for a credit, “dinars for dinars or dirhams for dirhams” seems 
to refer also to an exchange of a credit for another. If so, hadith [6-12.1FA] can 
be translated as, “A credit of one dinar should be exchanged for a credit of one 
dinar ... and a credit that has become due should not be exchanged for a credit 
that has not yet fallen due.” This coincides with the rules regulating a hawala 
according to many jurists. Therefore, in the following I will expose the rules 
governing hawala as explained in legal manuals. 


93 ~~ Bayhaqi, Sunan, 5:278; Ibn Abi Shayba, Musannaf, 11:467—469, nos. 2293132. 
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4.2 Hawala 

Suppose that A has a credit of 100 dirhams against B, who in turn has a credit 
of the same amount against C. Hawala is defined as the exchange between 
the two credits by the agreement between A and B according to the majority 
of the Malikis and the Shafi‘ls, and the Hanbalis. The Shafi jurist al-Baghawi 
(d. 516/1122) writes that Ibn Surayj (d. 306/918) asserted that according to one 
opinion, hawala is construed as “an onerous contract (mu‘awada) by which the 
transferrer (muhil) exchanges what he possesses in the dhimma of his debt- 
or (muhal ‘alayhi) for what the transferee (muhtal) possesses in his [viz., the 
transferrer’s] dhimma.’** Some Malikis state that “hawala consists in exchang- 
ing the transferee’s credit for the transferrer’s credit, thus transferring a credit 
from one dhimma to another.’ If the two credits are exchanged, A obtains a 
credit against C, while B obtains a credit against himself, with the result that 
only the former subsists. 

The rules governing hawala are generally as follows: first, the contracting 
parties to a hawala are the transferrer and the transferee according to the 
Shafi‘ls, the Malikis, and some Hanbalis. According to the Shafi‘s, the consent 
of the former is required because it is up to him to decide wherefrom to sat- 
isfy the transferee. The consent of the transferee is required for the following 
reason: as the ability to perform a debt differs from one person to another, it 
may be more difficult for the transferee to collect his credit from the debtor 
than from the transferrer. This is why the consent of the transferee is required 
for a hawala to be valid. In contrast, the majority opinion is that the consent 
of the debtor is not required.°® Some authors justify this rule by assimilating a 
hawala to entrusting the transferee with the collection of the credit from the 
debtor, who cannot refuse the payment to a person who has been entrusted 
with collecting the credit.9’ Some Hanbalis authorize the transferrer to form a 
hawala by himself, not even requiring the consent of the transferee if certain 
conditions are met.98 

With respect to the conditions to which credits must conform, the Hanbalis 
and majority of the Shafi‘s require that two credits be identical in species 
(jins), descriptions (sifa), and dates of performance.?? However, according to 


94 ~Baghawi, Tahdhib, 4:162; cf. Juwayni, Nihaya, 6:51; Nawawi, Rawda, 4:228. 

95 _ Baji, Muntaqa, 5:67; cf. Ibn Rushd al-Jadd, Muqaddamait, 2:403. 

96 ~=— Baghawi, Tahdhib, 4162-163; Ruyani, Bahr, 8:54; Shirazi, Muhadhdhab, 1:338; Baji, 
Muntaq@, 5:67; Ibn Shas, Iqd, 2:810; Ibn Qudama, K@fi, 2:221. 

97 ~~‘ Shirazi, Muhadhdhab, 1:338; Ruyani, Bahr, 8:54; Ibn Qudama, K@fi, 2:221. 

98 = Ibn Qudama, KGfi, 2:221; Samiri, Mustaw ‘b, 1:750. 

99 ~=—- Ibn Qudama, K@f, 2:219; Zarkashi, Sharh, 2:139; Hujawi, Iqnd‘, 2188-189; Samiri, Mustaw ib, 
5:202-203; Mawardi, Hawi, 6:419; Juwayni, Nihaya, 6:513; Baghawi, Tahdhib, 461-162; 
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al-Nawawi, the majority view of the Shafi‘s requires “the equivalence of the 
two credits” (éttifaq al-daynayn), that is, they must be equivalent with regard 
to their species (jins), amount (gadr), date of performance (/ulul), “fineness” 
(sihha) or “unfineness” (takassur), and quality (jada wa-radaa, literally “good- 
ness and badness”).!°° Fineness and others mean the same thing as description. 

Why do most Shafi‘is and Hanbalis refrain from mentioning the amount? 
The answer is provided by the rule mentioned by the Hanbali jurist al-Hujawi 
(d. 968/1560), that is, if the amount of credit that the transferrer has against the 
debtor is different from that of the credit that the transferee has against the 
transferrer, the credit amount that the transferee obtains against the debtor is 
equal to whichever is the smallest of the two credits. For example, if A, who has 
a credit of 12 dinars against B, exchanges it in a hawala for a credit of 5 dinars 
that B has against C, A obtains a credit of 5 dinars against C while retaining 
the credit of the remaining 7 dinars against B.!°! Thus, the Hanbalis and most 
Shafi authors seem to have kept in mind this rule when they require that the 
two credits be equivalent in species, nature, date of performance, and descrip- 
tions, but not in amount. 

The Malild jurist Ibn Rushd al-Jadd writes that three requirements should 
be met for a hawala to be valid: (i) the transferee’s credit against the transferrer 
has fallen due, whereas there is no harm if the transferrer’s credit against the 
debtor has not become due; (ii) the two credits to be exchanged are equivalent 
in species, amount, and nature; and (iii) a awala is invalid if both credits are 
in food arising from a salam contract, or, according to the opinion of Ibn al- 
Qasim, one of the two credits is in food arising from a salam contract and the 
transferrer’s credit against the debtor has not fallen due.!©? 

Other Malikis are less demanding with regard to the second requirement: 
they consider it necessary that the objects of the credits belong to the same 
species, but regarding their quantity and quality, they deem a hawala to be 
valid if the object of the transferee’s credit against the transferrer is superior 
to that of the latter's credit against the debtor.!°? In many cases, the transferrer 
transfers his credit against a third party because it is difficult for him to satisfy 
the transferee. Apparently, the equivalence between the two credits is required 
to prevent the transferee from taking advantage of such a situation to obtain 


Ruyani, Bahr, 8:56-57. By “description” is meant the fineness (si#ha) or the unfineness 
(takassur, kasr) of coins. 

100 Nawawi, Rawda, 4:231. 

1o1_ Cf. Hujawi, Iqnd‘, 2:89. I slightly changed the example by al-Hujawi for the sake of 
explanation. 

102 Ibn Rushd al-Jadd, Muqaddaméit, 2:404; cf. Ibn Juzayy, Qawanin, 215. 

103. Hattab, Mawahib, 5:94; Ibn Shas, Tqd, 2:81; Ibn ‘Abd al-Rafi‘, Mu‘, 2:805. 
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a credit superior to his credit against the transferrer. If so, the transferee can 
voluntarily agree to exchanging his credit for an inferior credit. 

The first requirement seems to be inspired by the same observation. The 
Malikis justify it by invoking the principle that prohibits an exchange of “a 
dayn for a dayn.” If neither of the two credits has become due already, their 
exchange is one of a dayn for dayn, and is thus invalid.!°* According to this 
justification, however, if only the transferrer’s credit against the debtor has be- 
come due, the hawala is valid, but the Malikis do not permit such a hawala. We 
may justify this requirement by the same consideration as we have explained 
with regard to the similarity between the objects of the two credits, i.e., that 
the transferee is allowed, in a hawala, to obtain a credit inferior to his credit 
against the transferrer. 


4.3 Hadith [6-72] 

I have briefly set forth the rules governing a hawala according to the schools 
of law other than the Hanafis, who adopt a different system from them, as 
explained below (see Section 6). Let us compare the non-Hanafi system with 
hadiths including the phrase, “dinars for dinars, etc.” According to hadith 
[6-12.1FA3] (ésnad: Yahya b. Abi Za’ida [ Kufa, d. 183/799 |—Yahya b. Sa_d [Medina, 
d. 143/760-1]—Nafi‘, the mawla of Ibn ‘Umar [Medina, d. 17-120/735-738)]), 
Abit Sa‘id al-Khudri narrated that he had heard the Prophet stating, “Dinar 
for dinar, dirham for dirham, with no excess. What has already become due 
should not be exchanged for what is not yet due.”!°5 If the second sentence 
means that if similarity with regard to the time of performance is lacking a 
hawala is invalid, it corresponds to the rule of the majority of the Shafi‘is and 
the Hanbalis. Likewise, athar [6-X15] (isnad: Malik—al-Qasim b. Muhammad), 
according to which ‘Umar stated, “Dinar for dinar, dirham for dirham, one sa‘ 
for one sa‘ A kal? should not be exchanged for a najiz” (al-dinar bi-'l-dinar, 
wa-'l-dirham bi-'l-dirham, wa-'l-sa‘ bi-'l-sa, wa-la yubau kali bi-najiz), seems 
to refer to the same rule.!°6 The meaning of the term kali’ is given by hadith 
[6-X16] (isnad: ‘Abd al-Razzaq al-San‘ani—[Ibrahim b. Muhammad b. Sam‘an] 
al-Aslami [Medina]—‘Abd Allah b. Dinar [Medina, d. 127/744—5|—Ibn Umar), 
which reads that Prophet prohibited “the exchange of kal? [for kali’],” i-e., the 
exchange of dayn for dayn.”!°” Likewise, jurists consider bay‘ al-kal’’ bi-'-kalt 
an exchange of “al-naséa bi-'l-nasta,” that is, “what is not due for what is not 


104 Ibn Rushd al-Jadd, Muqaddamaéit, 2:404; Ibn Juzayy, Qawanin, 215. 

105 Ibn Abi Shayba, Musannaf, 11:467, no. 22931. 

106 Malik, Muwwatta’, recension of Yahya b. Yahya, 530, no. 33. 

107. ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:90, no. 14440; cf. Bayhaqi, Sunan, 5:290. 
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TABLE 6.2 Terms used to refer to silver in hadith [6-12] 


F FA FG Total 
1 0 5 4 9 
2w 11 oO 29 40 
28 10 oO 7 17 
total 21 5 40 66 


due”!°8 or “a credit with delay for a credit with delay.”!°9 If kal? is used in this 
sense in athar [6-X15], then najiz means a credit which has become due, and 
the sentence “a kal’ should not be exchanged for a ndjiz” refers to the rule that 
a hawala by which a credit that has become due is exchanged for a credit that 
has not yet become due is invalid. 

Apart from hadith [6-12.1FA] (comprising five hadiths), however, none of 
hadiths that contain “dinar for dinar, dirham for dirham’ explicitly forbids the 
prohibition of delay, that is, forbids it to exchange a credit which has become 
due for one which has not yet become due. Hadith [6-12] comprises 71 hadiths, 
which can be divided into several groups according to their matn. Table 6.2 
represents the number of hadiths that combines phrases 1 or 2 with phrases 
F, FA, or FG (the remaining five hadiths are not included in this table). I intro- 
duce here the distinction between phrase 2w, which states “wariq for wariq,” 
and phrase 2s, which states “silver for silver.” 

This table indicates that the vast majority of hadiths belonging to hadith 
[6-12] are represented by those which contain phrases 2-FG or phrases 2-F. The 
former hadiths are represented by hadith [6-12.2wFGu1] (isnad: Malik—Nafi‘), 
which reads that Aba Hurayra narrated that the Prophet stated, “Do not sell 
gold for gold except similar for similar and do not increase one part over an- 
other part. Do not sell wariq for warig, except similar for similar and do not 
increase one part over another part. Do not sell some of it which is absent for 
some of it which is present.”!!° Hadith [6-12.2sFG7] (ésnad: Ahmad b. Mani‘— 
Husayn b. Muhammad—Shayban—Yahya b. Abi Kathir—Nafi‘—Abu Sa‘id) 
has almost the identical matn, except that “wariq for wariq” is replaced with 
“silver for silver”! 


108 Kasani, Bada@’is 5:202; Sarakhsi, Mabsut, 12:127. 

109 ~=Baghawi, Sharh, 8:14. 

110 Malik, Mwwatta’, recension of Yahya b. Yahya, 528, no. 27. 
111 ~~ Tirmidhi, Sunan, 3:543-534, no. 1241. 
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This table suggests that in the process of reformulation of the original 
hadith [6-12], which seems to have been identical with or close to hadith 
[6-12.1FA ], phrase 1 was replaced with phrase 2 and phrase A with phrase G. This 
is to say, the original hadith [6-12], which was intended to regulate hawdla, was 
reformulated as the one regulating sarf'as understood by jurists, that is, typi- 
cally a money exchange. It is interesting to note that Nafi‘ (d. 1.7-120/735-738), 
the mawla of Ibn ‘Umar, appears in the isnads of hadiths [6-12.1FA], [6-12.1FG], 
[6-12.2sFG], and [6-12.2wF]. I infer that he as well as some of the transmitters 
of hadith [6-12] reformulated the original hadith [6-12.1F] as hadith [6-12.sFG], 
and finally as hadith [6-12.wF], for the following reasons. 

First, Nafi‘ passed on hadith [6-12] to 18 transmitters. Among them, four 
transmitters (Ayyub al-Sakhtiyani, Yahya b. Sa‘id b. Qays, ‘Abd Allah b. ‘Awn, 
and Malik) appear in the isndads of hadith [6-12.d] (for the sake of convenience, 
element 1 [“dinar for dinar, dirham for dirham’] is replaced here with element 
d) and the isnads of [6-12.w] in common. Likewise, three transmitters (Yahya b. 
Abi Kathir, ‘Ubayd Allah b. ‘Umar [b. Hafs], and al-Layth b. Sa‘d) appear in the 
isnads of hadith [6-12.w] and the isnads of hadith [6-12.s]. In contrast, no trans- 
mitter appears in the isnads of hadith [6-12.d] and the isnads of hadith [6-12.s] 
in common (see Diagram 6.12). This suggests that the original hadith [6-12.d] 
was reformulated at first as hadith [6-12.w], and subsequently as hadith 
[6-12.s]. It may be objected that they might have been put into circulation in 
the reverse order. I will show that hadith [6-12.s] appears to represent a later 
stage of doctrinal development than hadith [6-12.w] just below. 

Second, Table 6.2 indicates that out of 4o hadiths belonging to hadith 
[6-12.w], 29 hadiths contain element G (the prohibition of the exchange of 
“what is absent for what is present”), ie., the prohibition of delay, whereas u 
hadiths do not contain it. In contrast, out of 17 hadiths belonging to hadith 
[6-12.s], only 7 hadiths contain element G, whereas 10 hadiths do not contain 
it. This can be explained by assuming that element G, which was at the basis 
of the original hadith [6-12] intended to regulate hawala, came to be mar- 
ginalized in the process of its reformulation. I will return to this point. If so, 
hadith [6-12.s] represents a more advanced stage of reformulation than hadith 
[6-12.w]. 

What caused or necessitated this reformulation? I will demonstrate, in the 
next section, that the prohibition of excess in the exchange of gold for gold 
and silver for silver in general was introduced as an opposition to the Umayyad 
monetary reform and that it was widely accepted by traditionists. For the mo- 
ment, let us examine the change over time in h,, of hadith [6-12] (hi2)n), that of 
hadiths [6-12.d] (= hadiths [6-12.1FA] and [6-12.1FG], ie., the group of hadiths 
belonging to hadith [6-12] that use the terms dinars/dirhams, f(2.q)n), that of 
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--#-- h(i2.d)n hiz.w)n = h(i2.s)n 


GRAPH 6.1 Change over time in the number of hadiths belonging to hadiths [6-12.d], [6-12.w], 
and hadith [6-12.8] (Ra2.d)wv A(12.w)w and h(2.s) respectively) 


hadith [6-12.w] (= hadiths [6-12.2wF | and [6-12.2wFG], i.e., the group of hadiths 
belonging to hadith [6-12] that use the terms gold/wariq, hiy2,w)n), and that of 
[6-12.s] (= hadiths [6-12.2sF] and [6-12.2sFG], that is, the group of hadiths be- 
longing to hadith [6-12] that use the terms gold/silver, A(2.s)n). 

Graph 6.1 represents the change over time in A(12.d)n A(z.w)n» ANd A(z,s)n- This 
graph does not necessarily faithfully reflect the change over time in the accept- 
ability of each hadith, for all that we find in hadith collections are final forms of 
hadiths, which must have undergone reformulations. For example, this graph 
indicates that five transmitters who died during the period 11-30 appear in 
the isnads of hadith [6-12.s], but it is impossible to decide which hadith each 
of these transmitters received or passed on to his pupils. Nevertheless, we 
can safely say that hadith [6-12.w] was more favorably accepted by tradition- 
ists from the period 151-70, the generation of the pupils of Nafi‘, onward, than 
hadiths |6-12.d| and [6-12.s]. 

This raises a question. Jurists almost unanimously hold that the prohibition 
of excess is applied not only to dinars and dirhams (i.e., gold and silver coins), 
but also to worked gold or silver and gold or silver bullion (referred to as thesis 
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1 hereafter). The process of reformulating hadith [6-12], as described above, 
indicates that traditionists held generally the same view. Thus, it is expected 
that Aq2.5)n is much larger than hiyo.w)n aNd A(y2.d)n- Why is Ag2.w)n the largest of 
these three hadiths? 

It is possible to answer this question by taking into account two factors. The 
first is that some traditionists adopted the thesis (referred to as thesis 2 here- 
after) that the prohibition of excess was applied only to the exchange of coins 
for coins of the same species (i.e., not to the exchange of dinars for gold bul- 
lion, or silver work for dirhams, etc.). According to Ibn Qudama, the opinion 
that allows one to exchange minted coins for “its equivalent evaluated in its 
species” (qimatihi min jinsihi) is attributed to Malik, although Malikis deny this 
attribution."? This opinion implies, for example, that dinars can be exchanged 
for gold bullion of more than the former's weight. In fact, Malik appears in the 
isnad of 13 hadiths belonging to hadith | 6-12.2wFG], but he appears in the isnad 
of only one hadith (hadith [6-12.1FG2]) belonging to other groups. Ibn Qudama 
also refers to the opinion attributed to Ibn Hanbal by a Hanbali that forbids 
selling “the fine” (al-sihah) gold or silver for “the broken” (a/-mukassara) gold 
or silver in equal quantities. Ibn Qudama explains why fashioning should be 
considered when evaluating an object, for if a thing made of gold has been 
destroyed, the value of fashioning is taken into account when assessing the 
damage."'3 As a suggestion, Ibn Hanbal records hadith [6-12.2wFG29] as well 
as hadiths [6—12.2sFG2] and [6-12.2sFG3] in his Musnad. 

The second factor is hinted at by the fact that hi,2), ceases to increase from 
the period 151-70 onward. Graph 6.2 represents A(12)n compared to E(42)n (the 
number expected from the standard pattern) and E/,.),, (the number expected 
from the standard pattern as calculated on the basis of h(2)(151-70) Le» A(12)n 
for the period 151-70). This graph indicates that (2), culminates during the 
period 151-70 and becomes smaller than E(,.), and much smaller than Eq2)n- 
This is certainly due to the fact that the majority of traditionists who died dur- 
ing the period 171-90 and afterwards accepted the thesis that the prohibition 
of excess is applied not only to the exchange of dinars for dinars or dirhams 
for dirhams, but also to the exchange of gold for gold and silver for silver, as 
expressed by hadith [6-15]. 

By combining these two factors, we can infer the following: on the one 
hand, most traditionists who adopted thesis 1 preferred hadith [6-15] to hadith 
[6-12.s], with the result that only a handful of transmitters passed on the lat- 
ter. On the other hand, traditionists who adopted thesis 2 transmitted hadith 


112 Ibn Qudama, Mughni, 4:29, no. 2801. 
113 Ibn Qudama, Mughni, 4:29, no. 2801. 
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Boney” 


N-ZO0 31-50 51-70 71-90 Qi-110 111-30 131-50 151-70 171-90 191-210 211-30 231-50 251-70 271-90 291-320 


—#— h(12)n E(12)n E*(12)n 


GRAPH 6.2 Change over time in the number (/q2)) of hadiths belonging to hadiths [6-12] 
compared to the standard pattern (E(,.),) and the number (E*(,5),) expected from 
the standard pattern as calculated on the basis of A(,2)(15:-70) 


[6-12.w], for this is almost the only hadith that expresses this thesis. This is why 
Aa2.w)n is larger than A(2.5)n- 


4.4 Prohibition of “Dayn for Dayn” 

As noted, hadith [6-X16] reads that Prophet prohibited “exchange of kall’, i-e., 
the exchange of dayn for dayn.”"* The origin of this principle is not clear, but in 
my view, it was originally intended to safeguard the creditors of a debtor who is 
insolvent. Ibn Abi Salama (‘Abd al-‘Aziz b. Abi Salama, Medina, then Baghdad) 
reportedly maintained that a debtor who has become insolvent, i.e., whose 
debts are greater than the value of his property, can neither satisfy particular 
creditors to the exclusion of the others nor pledge his property for particular 
creditors. This was also the former opinion of Malik." Likewise, according to 
athar [6-X17 | (isnad: ‘Abd al-Razzaq al-San‘ani— Ma‘mar—Ayyub—lIbn Sirin), 
the Kufan qadi Shurayh stated, “If a creditor receives payment after the debtor 
became insolvent, he is treated as one of the general creditors, being satisfied 


114 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:90, no. 14440. 
115 Sahntn, Mudawwana, 5:229. 
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in proportion to the amount of his credit” (ayyuma gharim iqtada shay’ 
minhu, fa-huwa wa-al-ghuram@ sawa@’ yuhassuhum bihi). Ibn Sirin reportedly 
used to issue a fatwa in accord with this opinion.!° It is conceivable that a 
hawata is concluded often when a debtor becomes insolvent or nearly insol- 
vent, so the creditor asks him to transfer his credit against a third party who 
is wealthier than he. In this context let us cite a hadith (hadith [6-X18], isnad: 
‘Abd Allah b. Yusuf—Malik—Abt al-Zinad—al-A‘raj—Abu Hurayra), accord- 
ing to which the Prophet stated, “Delay in paying debts by a wealthy man is 
injustice. So, if your debt is transferred from your debtor to a wealthy debt- 
or, you should agree” (matl al-ghant zulm. Fa-idha utbi‘a ahadukum ‘ala malt 
fa-l-yatba‘)™’ Such an observation may have been at the basis of the prohibi- 
tion of exchange of dayn for dayn, although finally a hawala was unanimously 
held to be lawful, as suggested by this hadith. 


5 Gold for Gold, Silver for Silver—Riba of Excess 


As noted in Sections 1 and 4, jurists treat as riba goods not only gold and silver 
coins (dinars and dirhams), but also worked gold or silver and bullion of gold 
or silver. This is to say, the prohibition of riba with regard to an exchange of 
“sold (dhahab) for gold,’ “silver (fidda, wariq) for silver,’ and “gold for silver” has 
an origin other than the regulation of accord and satisfaction in a sale on credit 
or a salam, and hawala. In this section, I will clarify how hadiths related to the 
prohibition of riba of excess in an exchange of gold for gold or silver for silver 
were formed by analyzing their matns and isnads (as for the prohibition of riba 
of delay in such an exchange, see Section 6). 


5.1 From “Dinars for Dinars,” etc. to “Gold for Gold,” etc. 

In Section 4, I have inferred that Nafi‘ reformulated hadith [6-12.1FA] finally as 
hadith |6-12.2wFG], whereby “gold” and “silver” were substituted for “dinars” 
and “dirhams” respectively. Also as indicated, hadith [6-12] was originally in- 
tended to regulate a hawala, and later rewritten as a hadith expressing the 


116 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:266, no. 15168. The Hanbalis deem invalid a pay- 
ment for a particular creditor after the declaration of insolvency of a debtor. Ibn Qudama, 
KG fi, 2171. 

117. Bukhani, Sahih, 3:94, nos. 2287-88. Hadiths including the same matn are recorded in 
Muslim, Sahih, 3:1197, no. 33 (1564); Aba Dawid, Sunan, 3:247, no. 3345; Ibn Maja, Sunan, 
2:803, no. 2403; Nasa’i, Sunan, 4:59, no. 6290; Tirmidhi, Sunan, 3:591-592, no. 1309. This 
hadith is cited in a number of legal works. Zayla‘, Tabyin, 4:171; Baghawi, Tahdhib, 4:60; 
Juwayni, Nihaya, 6:51; Zarkashi, Sharh, 2:138. 
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prohibition of excess (and delay in some variants) in an exchange of gold for 
gold and silver for silver. The following are some additional examples of the 
substitution of gold and fidda (or wariq) for dinars and dirhams, respectively. 

(1) On the one hand, according to hadith [6-4.1FUN2] (ésnad: al-Humaydi— 
Sufyan b. ‘Uyayna—‘Amr b. Dinar), Abu Salih al-Samman (Medina, d. 101/719—20) 
narrated as follows: he heard Abt Sa‘id saying that the Prophet had stated, 
“Dirham for dirham, dinar for dinar, similar for similar, with no excess be- 
tween them (mithl™ bi-mithl laysa baynahuma fadl) ...""8 According to hadith 
[6-4.1FUN4|-[6-4.1FUN6] (isnad: Muhammad b. ‘Abbad et al—Sufyan b. 
‘Uyayna—‘Amr b. Dinar—Abt Salih), Abt Sa‘d said that the Prophet stated, 
“Dinar for dinar, dirham for dirham, similar for similar. Whoever gives more 
or demands more undertakes riba." On the other hand, hadith [6-12.2wF2] 
(isnad: ... Wuhayb [Basra, d. 165/781-2]—Suhayl b. Abi Salih [Medina, 
d. 138/755-6]—Abt Salih—Abu Sa‘id) reads that the Prophet stated, “Do not 
sell gold for gold except similar for similar. Do not sell warig for warig except 
similar for similar.”#° According to hadiths [6-12.2wF3|—[6-12.2wF5]| (isnaad: ... 
Ya‘qub [b. ‘Abd al-Rahman] al-Qari [Medina, d. 181/797—8]—Suhay] b. Abi 
Salih—Abu Salin—Abt Sa‘td), the Prophet stated, “Do not sell gold for gold 
except similar for similar and do not sell warig for wariq except weight for 
weight (wazn® bi-wazn), similar for similar, like for like (sawa’e” bi-sawa’).”"1 
Because these hadiths have in common the isnadd Abu Salina—Abi Sa‘id, we 
may infer that Abu Salih or Suhayl substituted “gold” for “dinars” and “silver” 
for “dirhams.” 

(2) According to hadith [6-13.1] (isnad: ... Malik—Humayd b. Qays [Mecca, 
d. 130/747—-8]), Mujahid (Mecca, d. 101/719—-20) narrated: 


I was with Ibn ‘Umar and an artisan came to him and said, “O Abu ‘Abd 
al-Rahman, I fashion gold and then sell what I have made for more than 
its weight (innt asughu al-dhahab, thumma abiu al-shay’ min dhalika 
bi-akthar min waznihi). I will ask an excess equivalent to my handiwork 
(fa-astafdilu min dhalika qadra ‘amal yadt).” Ibn “Umar forbade him to 
do that, so the artisan repeated the question to him, and Ibn ‘Umar con- 
tinued to forbid him until he came to the door of the mosque or to an 
animal that he intended to mount. Then Ibn ‘Umar said, “Dinar for dinar, 


118 Humaydi, Musnad, 2:13, no. 761. The remaining part of the text is substantially the same as 
the hadiths [6-3.UN1|-[6-3.UN8] cited above. 

119 Muslim, Sahih, 31217, no. 101 (1596). 

120 = Tayalisi, Musnad, 2:569, no. 2295. 

121 Tahawi, Mani, 4:67; Ibn Hanbal, Musnad, 10:32, no. 1003; Muslim, Sahih, 3:1209, no. 77 
(1584). 
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and dirham for dirham, with no excess between them. This is the advice 
of our Prophet to us and our advice to you.”!22 


Hadith | 6-12.1FH] (isnad: ... Abd al-‘Aziz b. Abi Rawwad—Nafi‘) reads that Ibn 
‘Umar narrated, on the authority of Abu Sa‘ld, that the Prophet stated, “Dirham 
for dirham, with no excess. Dinar for dinar, with no excess ...”!23 This state- 
ment of the Prophet originally was intended to express the rule regulating a 
hawala. But it is used in this athar to justify the rule that worked gold must 
be exchanged for gold in equal weight and the same applies to exchange of 
worked silver. Therefore, we may infer as follows: this rule was introduced after 
hadith [6-12] was put into circulation, but before hadiths were put into circula- 
tion that expressed the prohibition of excess in an exchange of gold for worked 
gold and silver for worked silver. This is why Ibn ‘Umar or one of the transmit- 
ters of this hadith borrowed this statement from hadith [6-12] or other similar 
hadiths. 

These examples indicate that the idea underlying hadiths that contain 
the phrase “gold for gold,” etc. appeared after hadiths that contain the phrase 
“dinar for dinar,” etc. had been put into circulation and that it took time for 
traditionists to express this idea in hadiths that use the phrase “gold for gold” 
etc. This inference finds support in the fact that many of the hadiths using this 
phrase take the final form, i-e., they include both the prohibition of excess and 
the prohibition of delay in an exchange of the class represented by gold and 
silver as well as of the class represented by wheat, barley, dates, and salt, as 
represented by hadiths [6-15.YPN3]-[6-15.YPN5], which have been repeatedly 
cited, while all the hadiths using the phrase “dinar for dinar” etc. are fragmen- 
tary in the sense that they express only part of the prohibition of riba. 

In the following pages, I will examine hadiths that take the final form in an 
attempt to detect how they were formed and developed. 


5.2 Hadith [6-74] 

Hadith [6-14], narrated by Abu Sa‘d, takes the final form of the prohibition of 
riba. The above-cited hadith [6-14.MY3] (isnad: Muslim—Ibn Abi Shayba— 
Waki—Isma‘ll b. Muslim—Abu al-Mutawakkil [Basra, d. 108/726—7]) reads 
that Abt Sa‘id narrated, “Gold for gold, silver for silver, dates for dates, wheat 
for wheat, barley for barley, salt for salt, similar for similar, hand to hand. 
Whoever gives more or demands more commits riba. He who receives and he 


122 Malik, Mwwatta’, recension of Yahya b. Yahya, 528, no. 28. 
123 Tahawi, Mushkil, 15:385, no. 6101. 
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who gives are equal.”!?4 All of the 16 hadiths belonging to this hadith use the 
terms “gold” and “silver.” 

Two remarks deserve to be made. First, on the one hand, Abu al-Mutawakkil 
appears also in the isndads of hadiths [6-12.2sF5] and [6-12.2sFR]. The former 
reads that Abu Sa‘id narrated that the Prophet stated, “Gold for gold, similar 
for similar, and silver for silver, similar for similar.”!25 The latter reads that he 
stated, “Silver for silver and gold for gold, like for like. Whoever gives more or 
demands more commits riba. He who receives and he who gives are equal.”!26 
Likewise, ‘Atiyya al-‘Awfi (Kufa, d. 111/729-30), who appears as the first trans- 
mitter in the isnad of hadith [6-14.MY6], appears in the isnad of hadith 
[6-12.2sTFR] as well, which reads that Abu Sa‘id said to Ibn ‘Abbas, “Don't you 
know that the Messenger of God forbade gold for gold and silver for silver ...”!2” 
On the other hand, according to hadith [6-10] transmitted by a Basran isnad, 
Abu Sa‘id narrated that the Prophet stated, “Do not sell two sa‘s of dates for 
one sd‘ or two sa‘s of wheat for one s@§ or one dirham for two dirhams” or 
something like it. It is plausible that Abi al-Mutawakkil and ‘Atiyya al-‘Awfi (or 
possibly their subsequent transmitters) combined hadiths [6-12] and [6-10] to 
make hadith [6-14]. The second remark is that in 15 out of 16 hadiths belonging 
to hadith [6-14], fidda is used to refer to “silver” (wariq is used only in hadith 
[6-14.M7]). 


5.3 Hadith [6-15] 

I have shown that some early hadiths were reformulated as hadiths that use 
the terms “gold” and “silver.” Although the hadiths analyzed above do not indi- 
cate the motive for such a reformulation, the analysis of these hadiths suggests 
that Abu Salih (d. 101/719—-20) at the earliest and Suhayl b. Abi Salih (Medina, 
d. 138/755-6) at the latest reformulated these hadiths. We have also seen that 
Nafi‘ (Medina, d. 117-120/735-738) finally substituted “gold” and “silver” for 
“dinar” and “dirham” to make hadith [6-12.2wF]. Therefore, we may infer that 
the prohibition of riba in an exchange of gold for gold and silver for silver was 
introduced by the first quarter of the second century AH. Bearing this point 
in mind, in this and the following subsections, I take up hadiths that allude to 
the rationale for the prohibition of excess in an exchange of gold for gold and 
silver for silver. 


124 Muslim, Sahih, 31211, no. 82 (1584). 
125 Tayalisi, Musnad, 2:594, no. 2339. 
126 = Ibn al-Jarad, Musnad, 2:226, no. 648. 
127. Tabarani, Kabir, 1:177, no. 458. 
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To start with hadith [6-15], all the hadiths belonging to it are narrated by 
‘Ubada b. al-Samit and contain the statement of the Prophet expressing the 
prohibition of excess, or the prohibition of delay, or both of them. ‘Ubada 
was a Companion who moved to Syria and died at Ramla in 34/654-5. He 
was appointed as the first qadi in Palestine.!?° It is interesting to note that the 
Prophetic statement contained in some hadiths is substantially the same as 
the one contained in several hadiths belonging to hadith [6-14]. For exam- 
ple, hadith [6-15.PN15] reads that the Prophet said, “Gold for gold, weight for 
weight, silver for silver, weight for weight, wheat for wheat, measure for mea- 
sure, barley for barley. There is no harm in selling barley for dates if the dates 
are more voluminous than the barley, as long as it is undertaken hand to hand. 
Dates for dates, salt for salt. Whoever gives more or demands more commits 
riba.”!2°9 The hadith [6-14.MY3] cited above reads that he said, “Gold for gold, 
silver for silver, dates for dates, wheat for wheat, barley for barley, salt for salt, 
similar for similar, hand to hand. Whoever gives more or demands more com- 
mits riba. He who receives and he who gives are equal.”!°° It is clear that part 
of the matn of one of the two hadiths was appropriated to be inserted into the 
other or the two hadiths have the same source. 

But whereas the wordings of hadiths belonging to hadith [6-14] are almost 
uniform, those of hadiths belonging to hadith [6-15] are very variable: some 
have a longer matn than hadith [6-14], while others have a shorter matn. But 
what is more characteristic of hadith [6-15] is that 32 out of 79 hadiths mention 
Mu‘awiya b. Abi Sufyan (element M). 

(1) According to hadith [6-15.MPN5] (isnad: ... Muhammad b. Khalid b. 
Khidash—Ibn ‘Ulayya—Salama b. ‘Alqama al-Taymi—Muhammad b. Sirin), 
Muslim b. Yasar and ‘Ubayd Allah b. ‘Ubayd said: 


‘Ubada b. al-Samit and Mu‘awiya happened to meet, either in a church 
or a synagogue. Then ‘Ubada b. al-Samit narrated to them and said, “The 
Messenger of God forbade us selling wariq for wariq, gold for gold, wheat 
for wheat, barley for barley, dates for dates—one of them added ‘salt for 
salt; while the other did not—and he told us to sell wheat for barley and 
barley for wheat hand to hand as we wish.”3! 


128 Ibn Hibban, Thiqat, 3:302-303; cf. Ibn Sa‘d, Tabaqat, 3:506, no. 255; Ibn Hajar al-‘Asqalani, 
Tahdhib, 3:76, no. 3563. 

129 ©Tahawi, Ma ‘ani, 4:66. 

130 ©Muslim, Sahih, 31211, no. 82 (1584). 

131 Ibn Maja, Sunan, 2:757-758, no. 2254. 
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(2) Hadith [6-15.MP1] (ésnad: Waki‘—Isma‘ll b. Abi Khalid—Hakim b. Jabir) 
reads that ‘Ubada said, “I heard the Prophet stating, ‘Gold for gold pan for pan, 
silver for silver pan for pan ...’ until he mentioned salt.” Then ‘Ubada said, “By 
God I do not care if I am in land where Mu‘awiya is not present.”!52 

(3) Hadith [6-15.MPNi] (isnad: ‘Abd al-Razzaq al-San‘ani—Sufyan _al- 
Thawn—Sa‘ld b. Masrag—Abu Qilaba—Abi al-Ash‘ath) reads: 


‘Ubada said that Mu‘awiya used to sell a container of silver for silver of 
more than its weight. ‘Ubada said that he heard the Messenger of God say- 
ing, “Gold for gold, weight for weight, silver for silver, weight for weight, 
wheat for wheat similar for similar, barley for barley, similar for similar, 
dates for dates, similar for similar, salt for salt, similar for similar. Sell gold 
for silver as you wish if exchanged hand to hand, and wheat for barley as 
you wish if exchanged hand to hand.”!83 


(4) Hadith [6-15.MP17] (isnad: “Ubayd Allah b. ‘Umar al-Qawaniri [Basra, 
d. 235/849|—Hammad b. Zayd—Ayyub) reads as follows: when Abt Qilaba 
(Basra, d. 104-107/722—726) was in a study circle in Syria, Abu al-Ash‘ath came. 
So they asked him about the hadith of ‘Ubada, whereupon Abu al-Ash‘ath 
narrated: 


Yes. We went out on an expedition, Mu‘awiya being the leader of the 
people, and we gained a lot of spoils of war, in which was included a 
container of silver. Mu‘awiya ordered a man to sell it for stipends to be 
paid to the people (yabiaha ft atiyat al-nas). The people made haste in 
acquiring it. When the news of this event reached ‘Ubada b. al-Samit, he 
stood up and said, “I heard the Messenger of God forbidding the sale of 
gold for gold, silver for silver, wheat for wheat, barley for barley, dates for 
dates, salt for salt, except like for like and same for same (‘ayn bi-‘ayn). 
Whoever gives more or demands more undertakes riba.” So the people 
returned what they had got. This reached Mu‘awiya, who stood up as a 
preacher and said, “What is the matter with people who narrate from the 
Messenger of God such hadiths which we did not hear while we saw and 
accompanied him? Thereupon ‘Ubada b. al-Samit stood up and repeated 
that story, and said, “We will definitely narrate what we heard from the 


132 Ibn AbiShayba, Musannaf, 11:470, no. 22938. 
133 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:34, no. 14193. 
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Messenger of God even though Mu‘awiya does not like it. I do not mind if 
I do not remain among his troops in the dark of night.!34 


How was hadith [6-15] formed? On the assumption that the statements of the 
Prophet were put into circulation in the last quarter of the first century AH 
(694-742 CE) at the earliest, that is, after the death of Mu‘awiya (d. 60/680), 
two scenarios are conceivable. The first scenario is faithful to the matns of 
hadith [6-15]: the episodes involving Mu‘awiya had been known before the 
statement of the Prophet was brought to the form as found in hadith [6-15] 
to explain why his policy was deemed unlawful. In other words, the prohibi- 
tion of excess existed in the time of Mu‘awiya, but found its expression after 
his death. But the difficulty with this scenario is that hadiths [6-15.MPN5] and 
[6-15.MP1] do not mention what Mu‘awiya did: the former relates only that 
‘Ubada was with Mu ‘awiya, while the latter relates only that ‘Ubada did not like 
Mu‘awiya. These hadiths give the impression that the transaction or policies 
(hereafter “transactions”) of Mu‘awiya mentioned in hadiths [6-15.MPN1] and 
[6-15.MP17] were so well known that the audience of these hadiths was sup- 
posed to associate the name of Mu‘awiya with them. But his transactions do 
not seem to be problematic. It is rather customary to sell a container of silver 
for more than its weight, whether because the former as a work of art is more 
valuable than the latter,3° or because the wages of the artisan is included in 
its price, as suggested by the hadith [6-13.1] cited above. It is doubtful that his 
transactions—even if they were historical—were memorized by future gen- 
erations as particular events. 

The second scenario is that this prohibition was introduced as a reaction to 
the monetary reform undertaken by the Umayyads in the 70s/6g0s, as explained 
below. Mu‘awiya, the first Umayyad caliph, is mentioned as representing the 
Umayyads. I am inclined to endorse this scenario, but before substantiating 
my contention, let us examine other Aadiths which are narrated by Syrians or 
in which Syrians cited the statement of the Prophet. 


5-4 Hadith [6-X79] 
According to hadith [6-Xig] (isnad: ... Malik—Zayd b. Aslam [Medina, 
136/754]), ‘Ata b. Yasar (Medina, Alexandria, d. 103/721-2) narrated: 


134 Muslim, Sahih, 3:1210, no. 80 (1587). 

135 According to an athar recorded in the Mabsut of the Hanafi jurist al-Sarakhsi, ‘Umar b. 
al-Khattab gifted a very fine container to Anas b. Malik. When Anas said to ‘Umar that he 
was offered a sale of this container for more than its weight, ‘Umar prohibited the sale in- 
voking the prohibition of riba of excess. Sarakhsi, Mabsut, 14:4. Cf. Sahniin, Mudawwana, 
3:433- 
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Mu‘awiya b. Abi Sufyan sold a gold or silver drinking vessel for more than 
its weight. Abt al-Darda said, “I heard the Messenger of God forbidding 
such a transaction, saying, ‘Except similar for similar’ Mu‘awiya said to 
him, “I see no harm in it.” Abt al-Darda’ said, “Who will excuse me before 
Mu‘awiya?!” I told him something from the Messenger of God, whereas 
he gives me his own opinion. I will not live in the same land as you.’ Then 
Abi al-Darda went to ‘Umar b. al-Khattab and told him about it. Then 
‘Umar b. al-Khattab wrote to Mu‘awiya, “Do not sell it except similar for 
similar, weight for weight.’56 


Abi al-Darda (Damascus, d. 25/645-6 or 32/652—3) was a Companion. He was 
appointed as the gadi there by Mu‘awiya in accordance with the instructions 
of ‘Umar.!87 It is not possible to detect the origin of this single hadith, but it 
is noteworthy that a Companion who lived in Syria objected to Mu‘awiya by 
quoting the statement of the Prophet. In other words, it contains the same 
motif as the hadith [6-15.MPN1] cited above. 


5.5 Hadiths [6-16] and [6-X20] 

Hadith [6-16] comprises 38 hadiths narrated by Hanash b. ‘Abd Allah (d. 100/ 
718-9). According to hadith [6-16.6] (ésnad: Abt al-Tahir Ahmad b. ‘Amr [Egypt, 
d. 250/864 ]—Ibn Wahb—Qurra b. ‘Abd al-Rahman al-Ma‘afiri [Medina, then 
Egypt, d. 147/764—-5], ‘Amr b. al-Harith [Medina, then Egypt, d. 148/765] and 
others—‘Amir b. Yahya al-Ma‘afiri [Egypt, d. 120/737-8]), Hanash narrated: 


We were along with Fadala b. ‘Ubayd in an expedition. There a neck- 
lace made of gold, silver, and jewels fell to my and my companions’ lot. 
I wanted to buy it for myself. I asked Fadala b. ‘Ubayd, whereupon he 
said, “Separate its gold and place it in one pan (of the balance) and place 
your gold in the other pan, and do not receive but similar for similar, 
for I heard the Messenger of God say, ‘He who believes in God and the 
Hereafter should not take but similar for similar’”!9* 


Fadala b. ‘Ubayd b. Nagid (or Naqidh, Nafidh) al-Ansari (d. 53/672-3) was a 
Companion who participated in the conquest of Syria and Egypt. He led 


136 Malik, Muwatta’, recension of Yahya b. Yahya, 529, no. 30; ibid., recension of Suwayd al- 
Hadathani, 196, no. 235; ibid., recension of Aba Mus‘ab al-Zuhrni, 2:335, no. 2541; cf. Nasa’l, 
Sunan, 4:30, no. 6164; Bayhaqi, Sunan, 5:280. 

137 Ibn Hajar al-‘Asqalani, Tahdhib, 4:428—429, no. 6070; Idem, Isaba, 7:565-567, no. 6147. 

138 Muslim, Sahih, 31214, no. 92 (1591). 
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expeditions and was appointed the qadi of Damascus by Mu‘awiya.!89 Hanash 
b. ‘Abd Allah (d. 100/718-g) was originally from San‘@ in Damascus, and then 
moved to Egypt, and participated in the expedition to the Maghrib, and died 
in Ifriqiyya.14° 

The wording of the episodes narrated by Fadala in these hadiths is different 
from one variant to another, but they all demand that gold be exchanged for 
gold in equal weight. According to hadith [6-16.21] (isnad: Qutayba b. Satd— 
al-Layth—Abt Shuja‘ Sa‘d b. Yazid—Khalid b. Abi ‘Imran—Hanash), Fadala 
narrated as follows: on the occasion of the expedition to Khaybar, he bought a 
necklace made of gold and jewels for 12 dinars. Then he found that the gold in- 
cluded in the necklace was heavier than 12 dinars. On hearing this, the Prophet 
told him that a necklace should not be sold until the gold is separated from the 
remaining jewels.!*! In most of its variants, Fadala narrated that the event took 
place on the occasion of the expedition to Khaybar, while according to some 
variants this episode took place on the occasion of the expedition to Rhodes 
(hadiths [6-16.9 |, [6-16.15], and [6-16.16])!#2 or “on the sea” (hadith [6-16.18]).!48 

Hadith [6-X20] (isnad: Ibn Wahb—Ibn Lahi‘a—‘Abd Allah b. Hubayra al- 
Siba’'i [Egypt, d. 126/743-4]—Abut Tamim al-Jayshani [Egypt, d. 77/696-7]) 
has a similar matn. This hadith reads that Abu Tamim narrated as follows: 
Mu ‘awiya bought a necklace made of gold, emerald, pearl, and sapphire at 600 
dinars. When he mounted a pulpit or offered the midday prayer, ‘Ubada b. al- 
Samit objected to it, saying, “Mu‘awiya bought riba and ate it. He is in Hell, with 
fire up to his neck.”!*4 This hadith shares the motif of a necklace with hadith 
[6-16], and that of the objection of ‘Ubada to Mu‘awiya with hadith [6-15]. It is 
possible to infer that several variants which shared some element with these 
hadiths were brought from Syria with or without an isnad. 


5.6 Hadith [6-17] 

According to hadith [6-17.3] (isndd: Qutayba b. Sa‘id—al-Layth b. Sa‘d—Ibn 
Abi Ja‘far [Egypt, d. 132/654-5]—al-Jallah Aba Kathir [Egypt]—Hanash), 
Fadala narrated: 


We were with the Messenger of God on the day of the conquest of Khaybar, 
and made transactions with the Jews by which one ounce (ugiyya) of gold 


139 Ibn Hajar al-Asqalani, Isaba, 8:548-550, no. 7025. 

140 Ibn Hajar al-‘Asqalani, Tahdhib, 2:37, no. 1854; cf. Ibn Hibban, Thiqat, 4184. 
141 Abia Dawid, Sunan, 3:249, no. 3352. 

142 Tabarani, Kabir, 18:302—303, no. 776. 

143 Tahawi, Mani, 4:74. 

144 Tahawi, Mani, 4:75. 
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was exchanged for two or three dinars, whereupon the Messenger of God 
said, “Do not sell gold for gold except weight for weight.”45 


As indicated by Diagram 6.17, all of the eight hadiths belonging to this group 
have in common the isnad Hanash—Fadala, and they have almost the same 
matin. 


5-7 Formation of Hadith 
I posited two scenarios about the formation of hadith [6-15] and rejected the 
first scenario that the episodes involving Mu‘awiya had been known before 
the statement of the Prophet as found in hadith [6-15] was associated with it 
to explain why his transactions were unlawful, primarily because they are in 
accordance with commercial practice. The same reasoning applies to hadiths 
[6-15], [6-16], [6-17], [6-X19], and [6-X20]. This is why I am inclined to the sec- 
ond scenario that the prohibition of riba of excess in an exchange of gold for 
gold and silver for silver was introduced as a reaction to the monetary reform 
undertaken by the Umayyads and that the prohibition found its expression in 
these hadiths. There is circumstantial evidence to support this scenario.!46 

(1) The Maliki jurist al-Utbi (d. 254/868 or 255/869) writes in his Mustakhraja 
as follows: in Damascus, people would pay a fee for the coinage when they 
brought silver to the mint (bayt al-darb) to receive minted dirhams in exchange, 
but pious people would avoid this.!*” In his Bayan wa-al-tahsil, a commentary 
on the Mustakhraja, Ibn Rushd al-Jadd (d. 520/1126) writes that this was an 
Umayyad practice,48 and describes the procedure as follows: people brought 
their gold to the mint, where it was melted down, purified and weighed, and 
then minted. When the minting was over, each person received his share in 
minted coins calculated in proportion to the weight of his gold, and each per- 
son paid his share for the minting."49 

This policy must have been part of the monetary reform undertaken in the 
70s/6g0s by the fifth Umayyad Caliph ‘Abd al-Malik b. Marwan (r. 65-86/685— 
705), who decided to issue a new coinage, substituting the dinar (Arabicized 
denarius) for the Byzantine solidus or denarius aureus and dirham (Arabicized 
drahm) for the Sasanian drahm. Al-Baladhuni (d. 297/892) writes that the Iraqi 
governor al-Hajjaj b. Yusuf (r. 75-95/694—-715) collected bullion and good metal 


145 Ibn Hanbal, Musnad, 17:86, no. 23850; cf. Abu Dawud, Sunan, 3:249, no. 3353; Muslim, 
Sahih, 3:1214, no. g1 (1591). 

146 The following text draws on Yanagihashi, History, 220-224. 

147. ‘Utbi, Mustakhraja, 6:442. 

148 Ibn Rushd al-Jadd, Bayan, 6:443. 

149 Ibn Rushd al-Jadd, Bayan, 6:442. 
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obtained from spurious coin, alloyed silver, and counterfeit coin.*° It is certain 
that al-Hajjaj tried to collect bullion and metal to carry out this reform. It is 
also plausible that he exchanged new coins for less than their weight by claim- 
ing a commission for minting. The opposition to this policy as suggested by the 
sentence “pious people avoid this” in the Mustakhraja seems to be reflected 
in hadiths [6-15|-[6-17], [6-X19], and [6-X2o]. In this connection let us cite a 
report regarding this matter. According to an athar (athar [6-X21]) recorded in 
the Musannaf of ‘Abd al-Razzaq al-San‘ani, the Kufan Companion Ibn Mas‘td 
(d. 32/652-3) “exchanged silver for silver coin (sarafa fidda bi-wariq)” in the 
public treasury (bayt al-mal). Afterwards when he went to Medina and asked 
about this matter, he was told that “it is not acceptable except similar for simi- 
lar” (la yasluhu illa mithl bi-mithl).! It seems that in this athar fidda means 
silver bullion, while wariq means silver coins. 

The same opinion is at the basis of the solution of the Kufan jurist and tradi- 
tionist Ibrahim al-Nakha‘l concerning the sale of a sword decorated with silver 
inlay for silver heavier than the silver inlay. He permitted it since it meets the 
requirement “silver for silver, and excess for excess” (al-fidda bi-'t-fidda, al-fadl 
bi-'l-fadl),>* that is to say, it is considered a combination of the exchange of 
silver inlay for an equal weight of silver and the exchange of the sword for the 
surplus of silver. Likewise, the Kufan jurist al-Hakam b. ‘Utayba (d. 113/731-2) 
reportedly said, “If dirhams are heavier than a hilya, there is no harm.”!53 “Hilya” 
in this statement seems to mean an ornament made of silver. 

It appears that the Umayyad monetary reform exercised an additional 
important influence on the formation of hadiths related to the prohibition 
of riba: several athars and legal opinions apply the prohibition of excess to 
an exchange of dinars or dirhams for dinars or dirhams in unequal weight. 
According to one athar (athar [6-X22]), ‘Abd al-‘Aziz b. Hakim (Kufa, d. after 
130/747-8) narrated that he saw Ibn ‘Umar approached by a Basran, who said 
that he used to be with those who gave “small dirhams’ (al-darahim al-sighar) 
and took “big ones” (Aibar) in exchange. When Ibn ‘Umar asked him whether 
there was an excess or not, he responded affirmatively. Ibn ‘Umar said, “No, 
except weight for weight.”54 Ibrahim al-Nakha‘l disapproved of making up for 


150 Baladhuni, Futuh, 2:468; idem, The Origins of the Islamic State, vol. 2 (tr. Murgotten), 267. 
151 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:123-124, no. 14568; cf. Bayhaqi, Sunan, 5:282. 

152 Shaybani, Hujja, 2:577. 

153 Ibn AbiShayba, Musannaf, 10:534, no. 20561. 

154 Ibn AbiShayba, Musannaf, 11:474, no. 22949. 
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the “surplus” (fadl) with silver when a Syrian dinar is exchanged for a Kufan 
dinar,!>> while al-Hakam saw no harm in this transaction.'56 

These athars appear to echo the above-mentioned Umayyad monetary 
reform, by which the weight of the new Umayyad dinars was set at approxi- 
mately 4.25 grams, while the Byzantine solidus weighed 4.55 grams;}>” and the 
weight of the new Umayyad dirhams was set between 2.91 and 2.95 grams, 
while the Sasanian drahm used to weigh approximately 3.98 grams.!5® Al- 
‘Askari (d. 395/1005) writes that people used to evaluate dirhams according to 
their weight, then they made it rule to exchange them by number (akthara 
dhalika ywkhadhu ‘adad), until al-Hajjaj executed a Jew named Sumayr for 
having forged dirhams for himself.59 Commenting on the athar [6-X21] above 
cited, the Kufan Companion Abu ‘Amr al-Shaybani said that he saw Ibn Mas‘ud 
returning what remained in his hand (qutuf biha yarudduha) and saying to a 
money-exchanger whom he met, “Silver for silver (wariq bi-wariq) is not ac- 
ceptable except similar for similar.”!©° This statement may have been intended 
to criticize the Umayyad policy. 

To summarize the foregoing arguments, one of the origins of the prohibi- 
tion of excess is opposition to the Umayyad monetary reform, by which the 
Umayyads exploited people in two ways: first, by demanding a commission for 
minting, and secondly, by making people exchange old coins for new coins by 
number rather than according to their weight. In this connection it is interest- 
ing to cite a statement attributed to Ibrahim al-Nakha’: 


It is not acceptable for one Syrian dinar to be exchanged for one Kufan 
dinar and one dirham. However, if you have a credit of one Kufan dinar 
toward someone and he repays with one Syrian dinar and buys some- 
thing from you with the difference, there is no harm in doing so as long as 
what is due is paid for before the two parties separate.!®! 


155 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:121, no. 14559; Ibn Abi Shayba, Musannaf, 11:400, 
no. 22692. 

156 Ibn Abi Shayba, Musannaf, 11:400, no. 22690. 

157 Grierson, “Monetary Reform,” 244-48; G.C. Miles, Encyclopaedia of Islam, second edition, 
s.v. “Dinar”; Ehrenkreutz, “Money,” 93. 

158 GC. Miles, Encyclopaedia of Islam, second edition, s.v. “Dirham.” Ehrenkreutz estimates 
the weight of the dirham at 2.97 grams. Ehrenkreutz, “Money,” 93. 

159 ‘Askari, Awa’il, 369-370. 

160 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:123-124, no. 14568; cf. Bayhaqi, Sunan, 5:282. 

161 Ibn Abi Shayba, Musannaf, 11:400-401, no. 22694. 
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It was first in Kufa and then in Wasit that al-Hajjaj b. Yusuf built his mint.16? 
Al-Baladhuri writes that the Persians disapproved of the “mule-dirhams” 
(darahim baghliyya) he coined on account of their light weight. For this reason 
they were called “disapproved” (makriha).!6 

It follows that “the Kufan dinar” refers to the lighter Umayyad dinars. Malik 
said, regarding “clipped Kufan gold” (dhahab Kufiyya muqatta‘a), that it was 
unpopular among the people.!*4 Therefore, the meaning of this citation is as 
follows: the heavier dinars must be exchanged for the lighter dinars by number, 
in spite of the difference in their weight. But if a person who owes one Kufan 
dinar repays with one Syrian dinar, i.e., a heavier coin, he can demand that the 
difference be made up for as long as the exchange is completed on the spot. 
That is to say, in the latter case Ibrahim al-Nakhai demands that the amount— 
defined in terms of the weight—of the original debt be equal to the amount 
that the debtor is to repay according to the accord and satisfaction, evidently 
to safeguard the interests of the debtor.!® 

(2) The analysis of the isnads of hadiths [6-15] and [6-16] may corrobo- 
rate the second scenario. To start with the isnads of hadith [6-15] narrated 
by ‘Ubada b. al-Samit (d. 34/654-5), in 50 out of 79 hadiths, Abu al-Ash‘ath 
is the first transmitter. Ibn Sa‘d writes that Abi al-Ash‘ath al-San‘ani Sharahil 
b. Shurahbil b. Kulayb b. Ada lived in Damascus and died during the reign of 
Mu‘awiya (r. 41-60/661—680).!66 In the remaining 29 hadiths, the isndads of the 
second and the first transmitters and their number are as follows: 

(a) Isma‘ll b. Abi Khalid—Hakim b. Jabir (d. before 95/714), 8 hadiths 

(b) Ibn Sirin (d. 10/728—g)—Muslim b. Yasar (d. 100/718-19), 4 hadiths 

(c) Ibn Sin—Muslim and “another man,” 4 hadiths 

(d) Ibn Sirin—Muslim and ‘Abd Allah b. ‘Ubayd (d. 113/731-4), 5 hadiths!67 
(e) al-Rabi‘ b. al-Sabih—Ibn Sirin, 1 hadith 

(f) Muslim—‘“a man called Hurmuz,” 1 hadith 

(g) Ishaq b. Qabisa—Qabisa b. Dhu’ayb (d. 83/702-3), 1 hadith 


162 A. Dietrich, Encyclopaedia of Islam, second edition, s.v. “Hadjdjadj b. Yusuf.’ 

163 Baladhuni, Futih, 468. 

164 Malik, Muwatta’, recension of Yahya b. Yahya, 533; ibid., recension of Abi Mus‘ab al-Zuhni, 
2:340, no. 2554; cf. Shaybani, Hujja, 2:586. 

165 In this connection, let us note that Ibrahim is reported to have disapproved of accord and 
satisfaction by which a debtor who owes dirhams is to repay with dinars if the debt arose 
from a loan. Nasa’i, Sunan, 4:33, no. 6178. 

166 Ibn Sa‘d, Tabag4t, 8:96, no. 2576; cf. Ibn Hibban, Thigat, 4:365-366; Ibn ‘Asakir, Ta’rikh, 
22:442, NO. 2721. 

167 I count these hadiths twice, for they are transmitted by Muslim and ‘Abd Allah from 
Ubada. 
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Hakim b. Jabir was a Kufan who died toward the end of the governorship of 
al-Hajjaj b. Yusuf (r. 74-95/694-714).168 Muslim b. Yasar was a Basran and a 
mawla of the Umayyads or of Talha b. ‘Ubayd Allah.!®° Ibn Sirin was a famous 
jurist and traditionist of Basra. ‘Abd Allah b. ‘Ubayd was a Meccan. Qabisa 
b. Dhwayb was a Syrian. This is to say, these first transmitters died after the 
Umayyad monetary reform undertaken in the 70s/6go0s and could hardly have 
heard from ‘Ubada b. al-Samit. 

We can observe a similar phenomenon with regard to hadith [6-16]. Out of 
38 hadiths belonging to this group, 28 hadiths include in their isnads Hanash 
(d. 100/718—-g) as the first transmitter, while in the isnads of the remaining 
10 hadiths the first transmitters are all Egyptians younger than he: ‘Amr b. Malik 
(d. 102/720-1), ‘Ali b. Rabah (d. 1.4/732-3), Humayd b. Hani?’ (d. 142/759-60), 
and Khalid b. Abi Imran (d. 125/742). This is to say, these first transmitters died 
after the Umayyad monetary reform, and hadiths that the oldest of them (i.e., 
Hanash, as judged from his date of death) heard from the narrator (Fadala b. 
‘Ubayd) represent the highest percentage within hadith [6-16]. 

We can explain these phenomena, i.e., most of the first transmitters died 
after the Umayyad monetary reform, while hadiths with the isndds that con- 
tain the oldest pupil of the narrators represent the majority among hadiths 
belonging to the respective hadiths, as follows: as for hadith [6-15], some 
Iraqi, mainly Basran, traditionists who objected to the Umayyad monetary 
reform put into circulation hadiths which contained the statement of the 
Prophet prohibiting the exchange of gold for gold and silver for silver in un- 
equal weight on the authority of ‘Ubada b. al-Samit, at first without mention- 
ing the first transmitter. They chose him, or they chose hadiths narrated by 
him, because he was the first qadi in Palestine, which was at the center of the 
Umayyad dynasty. Subsequently, traditionists preferred isnads which included 
Abu al-Ash‘ath as the first transmitter, with the result that such hadiths repre- 
sent the vast majority of hadith [6-15]. We have seen that according to hadith 
[6-15.MP17], when Abt Qilaba (d. 104-107/722—726) was sitting in a study circle 
in Syria, Abt al-Ash‘ath came and narrated this hadith to the people on their 
request. According to all 36 hadiths whose isnads include Abu Qilaba, he heard 
them from Abi al-Ash‘ath. In contrast, out of the remaining 43 hadiths whose 
isnads do not include Abt Qilaba, only 14 were transmitted by Abt al-Ash‘ath. 
Abu Qilaba may have been the first or amongst the first traditionists who in- 
serted Abu al-Ash‘ath as the first transmitter (ie., the one who heard from 


168 Ibn Hibban, Thigat, 4:60. 
169 Ibn Hibban, Thigat, 5:390. 
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‘Ubada b. al-Samit), and subsequent traditionists preferred variants transmit- 
ted by Abu Qilaba or borrowed the name of Abt al-Ash‘ath from them. 

A similar process is conceivable with respect to hadith [6-16]. The origin 
of the motif of a necklace is not known, but Egyptian traditionists seem to 
have put this hadith into circulation in order to criticize the Umayyad mon- 
etary reform, whereby they chose Fadala b. ‘Ubayd, a gadi of Damascus ap- 
pointed by Mu‘awiya, as the counterpart of ‘Ubada in hadith [6-15], at first 
without mentioning the first transmitter. Subsequently, ‘Amir b. Yahya and 
Khalid b. Abi ‘Imran added Hanash as the first transmitter to make the isnad 
complete. Subsequently traditionists preferred hadiths transmitted by him to 
those transmitted by others, who were less likely to have heard from Fadala b. 
‘Ubayd than he. 

Finally, let us make two remarks. The first concerns element M, i-e., the epi- 
sodes involving the first Umayyad caliph Mu‘awiya. Graph 6.3 represents the 
change over time in the number (/(,;, mp)n) of the transmitters of hadiths that 
contain elements P and M (hadith [6-15.MP] hereafter) and that (hq;,p)n) of 
hadiths that contain element P, but not element M (hadith [6-15.P] hereafter) 
classified according to the death date of the transmitter. 

This graph displays a phenomenon that needs to be explained. The change 
over time in hy, p)n follows closely the standard pattern, whereas the change 
over time in Ai; p)n diverges from it. What is the cause of this divergence? In 
my view, the cause is related to the period during which this hadith was put 
into circulation. To explain my point of view, let us examine the transmission 
from four transmitters of hadith [6-15.MP]. 

(1) Hammad b. Zayd (d. 179/795) and ‘Abd al-Wahhab al-Thagqafi (d. 194/ 
809-10) from Ayyub al-Sakhtiyani (d. 125/742-3 or 131/748-9) 

(2) Yazid b. Zuray‘ (d. 182/799), Bishr b. al-Mufaddal (d. 186/802), and Ibn 
‘Ulayya (d. 193/808—g) from Salama b. ‘Alqama (d. before 140/757-8) 

(3) Khalid al-Tahhan (d. 182/798-9) and ‘Abd al-Wahhab al-Thagafi 
(d. 194/809-10) from Khalid al-Hadhdh@ (d. 141/758-9) 

(4) Yahya b. Hamza (d. 183/799-800), Waki‘ b. al-Jarrah (d. 196/811-2), Yahya 
b. Sa‘d al-Qattan (d. 198/813—4), and ‘Ubayd Allah b. Musa (d. 212/827-8) 
from Isma‘ll b. Abi Khalid (d. 145/762-3) 

Thus, the difference between the date of death of these teachers and that of 

their pupils is 52.9 years (if Ayyub died in 125/742-3) or 51.9 years (if Ayyub 
died in 131/748—g), on average. This is too large for the period during which 
these teachers died, for the difference between the dates of death of transmit- 

ters who died between 131/748-9 and 145/762-3 and those of their pupils is 41.1 

years, on average. To add, Hammad b. Zayd (d. 179/795) is the first transmit- 
ter who appears in the isnads of hadith [6-15.MP] since Isma‘ll b. Abi Khalid 
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GRAPH 6.3 Change over time in the number (A(:5,mp)n) of hadiths belonging to hadith [6-15] 
that contain elements P and M (hadith [6-15.MP]) and that (hq; p),) of hadiths 
that contain element P, but not element M (hadith [6-15.P]) 


(d. 145/762-3), whereas the isnads of hadith [6-15.P] include 8 transmitters 
who died between 145/762-3 and 179/795-6 (including Isma‘il b. Abi Khalid 
and Hammad b. Zayd). How can we explain these phenomena? 

The answer may be provided by three facts. The first is that the Umayyad 
dynasty collapsed in 132/750. The second is the great textual variety exhibited 
by element M, that is, the content of the episode involving Mu‘awiya differs 
from one hadith to another. The third fact is that Ayyub al-Sakhtiyani, Salama 
b. ‘Alqama, Isma‘ll b. Abi Khalid, and Khalid al-Hadhdha’,, who appear in the 
isnad of 29 hadiths belonging to hadith [6-15.MP] in all, also appear in the 
isnads of 32 hadiths belonging to hadith [6-15.P]. 

Bearing these facts in mind, I surmise as follows: the textual variety of ele- 
ment M suggests that various episodes involving Mu‘awiya were in circulation 
in various restricted study circles, for it is plausible that these episodes, which 
were inspired by opposition to Umayyad policy, were kept secret during the 
Umayyad rule. By assuming that a transmitter, who passed on a hadith con- 
taining element M before the downfall of the Umayyads, told his pupils not to 
mention his name when the latter passed it on later to their pupils, it is pos- 
sible to explain why the difference between the dates of death of Ayyub and 
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hadith [6-15.MP | /—— T, —— 7) 


hadith (6-15.P] T,, <—————— T, 


DIAGRAM’ = Ahypothetical isnad of hadith [6-15] 


the other three teachers who transmitted hadith [6-15.MP] and the dates of 
death of their pupils, on average, is more than 10 years larger than the differ- 
ence between the dates of death of transmitters who died between 131/748—9 
and 145/762-3 and those of their pupils extracted from the analysis of other 
hadiths considered in this book, and why Hammad b. Zayd, who died in 
179/795, is the first transmitter since Isma‘ll b. Abi Khalid (d. 145/762-3) who 
appears in the isndds of hadith [6-15.MP]. For example, suppose, on the one 
hand, that transmitter T,, received a hadith [6-15.P| from T,, and an episode 
involving Mu‘awiya (element M) from T,, to make hadith [6-15.MP], and that 
he told his pupil T,, not to mention his and T,,’s name when T,, passed it on to 
his pupils. If T,, did so, T,,, one of his pupils, would receive a hadith [6-15.MP] 
with the isndd T,,-T,,. On the other hand, if T,,, who received a hadith [6-15.P] 
from T,,, passed it on to one of his pupils T,, with the isnad T,,-T,,, the differ- 
ence between the date of death of T,, and that of T,, tends to be longer than the 
difference between the date of death of T,,, and that of T,,. 

The second remark concerns the definition of sarf: In Section 2.11 noted as 
follows: the Hanafis, the Shafi‘s, and the Hanbalis call the exchange of gold 
for silver, gold for gold, and silver for silver sarf, while the Malikis call only the 
exchange of gold for silver sarf: Since, however, the verb sarafa means “to turn” 
or “to divert” in its etymological sense, the Maliki definition looks nearer to 
its original meaning. We may ask why the exchange of gold for gold or silver 
for silver is also called sarf. If we admit that the prohibition of excess in an 
exchange of gold for gold and silver for silver originated in the Umayyad mon- 
etary reform, we can infer that the term sarf, which originally denoted an ex- 
change of dinar for dirham in particular, as inferred from the Maliki definition, 
came to be applied also to an exchange of gold for gold and silver for silver, 
including coins of various types, bullion, and worked gold and silver. 


6 Gold for Gold, Silver for Silver—Riba of Delay 


In the previous section, I concluded that the reaction of traditionists to the 
Umayyad monetary reform led to the prohibition of excess in an exchange 
of gold for gold or silver for silver. But the process by which the prohibition 
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of delay in an exchange of gold for gold and silver for silver was introduced 
remains to be determined. In this section, I will clarify this process by examin- 
ing a number of hadiths. 


6.1 Hadith [6-74] 

Let us take up again hadith [6-14]. It can be divided into two groups. The first 
group (hadith [6-14.M]) is represented by hadith [6-14.M4] (isnad: Isma‘ll 
b. Mas‘td [Basra, d. 248/862—3]—Khalid b. al-Harith [Basra, d. 186/802]— 
Sulayman b. ‘Ali [Basra, d. 142/759-60]—Abu al-Mutawakkil [d. 108/726—7]— 
Abu Sa‘id), according to which the Prophet stated, “Gold for gold, silver for 
silver, dates for dates, wheat for wheat, barley for barley, salt for salt, like for 
like. Whoever gives more or demands more undertakes riba. He who receives 
and he who gives are equal [in guilt].’!”° Although there are some variants to 
hadith [6-14.M], they all include this statement of the Prophet. The second 
group (hadith [6-14.MY]) is represented by hadith [6-14.MY3] (isnad: Ibn Abi 
Shayba—Waki‘—Isma‘ll b. Muslim [Basra]|—Abt al-Mutawakkil—Abt Sa‘id), 
according to which the Prophet stated, “Gold for gold, silver for silver, dates for 
dates, wheat for wheat, barley for barley, salt for salt, similar for similar, hand to 
hand. Whoever gives more or demands more undertakes riba. He who receives 
and he who gives are equal [in guilt].”!”! This is to say, some transmitters after 
Abu al-Mutawakkil added the phrase “hand to hand” in an exchange of gold 
for gold and silver for silver, i.e., element Y. Diagram 6.14 indicates that hadiths 
[6-14.M2] and [6-14.MY5] have in common the isnad Yazid b. Hartin (Wasit, 
d. 206/822)—Sulayman b. ‘Ali—Abu al-Mutawakkil—Abt Sa‘id. Likewise, it 
indicates that hadiths [6-14.M8] and [6-14.MY7] have in common the isnad: 
Hayyan b. ‘Ubayd Allah—Abu Mijlaz Lahiq b. Humayd (Basra, d. 109/727-8)— 
Abi Sa‘id. Yazid and Hayyan may have added this phrase. Hadith [6-14.MY6] 
(isnad: Aba Yusuf—Abu Hanifa—‘Atiyya al-‘Awfi—Abt Sa‘ld) reads that the 
Prophet stated, “Gold for gold, weight for weight, hand to hand, and the excess 
is riba. Silver for silver, weight for weight, hand to hand, and the excess is riba. 
Wheat for wheat, volume for volume, and the excess is riba. Barley for barley, 
measure for measure, and the excess is riba. Dates for dates, measure for mea- 
sure, and the excess is riba. Salt for salt, measure for measure, and the excess is 
riba.””? It is noteworthy that Abu Hanifa is included in the isnad of this hadith. 
I will return to this point. 


170 Nasai, Sunan, 4:28-29, no. 6158. 
171 Muslim, Sahih, 31211, no. 82 (1584). 
172 Abu Yusuf, Athar, 183, no. 833. 
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6.2 Hadith [6-15] 

Then I examine hadith [6-15] to clarify two processes: the process by which 
hadith [6-15.PN] was formed and the one by which hadith [6-15.YPN] was 
formed. For this purpose, let us begin by classifying 79 hadiths belonging to 
hadith [6-15] according to the elements that they contain. Element P means 
the statement of the Prophet that refers to the prohibition of excess in an ex- 
change of gold for gold and silver for silver; element Y means his statement that 
refers to the prohibition of delay in an exchange of gold for gold and silver for 
silver; element M means the mention of Mu‘awiya or an episode involving him; 
element N means a statement of the Prophet prohibiting delay in an exchange 
of riba goods for riba goods of a different species, such as, “If these species dif- 
fer, then sell them as you please, if payment is made from hand to hand.’ The 
following are the numbers of hadiths that combine some of these elements. 


Hadith [6-15.P]:10 
Hadith [6-15.PN]: 25 
Hadith [6-15.MP]: 18 
Hadith | 6-15.MPN]:12 
Hadith [6-15.YP]: 2 
Hadith [6-15.YPN]: 10 
Hadith [6-15.YM]:1 
Hadith | 6-15.YMN]:1 


I have cited hadiths [6-15.MPi], [6-15.MPNi], [6-15.MPN5], and [6-15.MP17]. 
To cite some additional hadiths, hadith [6-15.PNi4] (ésnad: Abu Dawud—al- 
Hasan b. ‘Ali—Bishr b. ‘Umar—Hammam— Qatada—Abi al-Khalil [Basra]— 
Muslim b. Yasar—Abi al-Ash‘ath) reads that ‘Ubada narrated: 


The Messenger of God said, “Gold for gold, raw and coined, silver for 
silver, raw and coined, wheat for wheat measure for measure, barley for 
barley in equal measure, dates for dates measure for measure, salt for salt 
measure for measure. Whoever gives more or demands more undertakes 
riba. There is no harm in selling gold for silver when the silver is heavier 
as long as it is exchanged hand to hand. If it is delayed, then do not sell. 
There is no harm in selling wheat for barley when the barley is heavier 
as long as it is exchanged hand to hand. If it is delayed, then do not sell.”!”8 


173. Abu Dawud, Sunan, 3:248, no. 3349. 
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According to hadiths [6-15.YPN3]-[6-15.YPN5] (isnad: Ibn Abi Shayba, ‘Amr 
al-Naqid [Baghdad and Raqaga, d. 232/846-—7], and Ibn Rahawayh—Sufyan al- 
Thawri—kKhalid al-Hadhdh@ [Basra, d. 141-142/758—60]|—Abt Qilaba—Abu 
al-Ash‘ath—‘Ubada b. al-Samit), the Prophet stated, “Gold for gold, silver for 
silver, wheat for wheat, barley for barley, dates for dates, and salt for salt, simi- 
lar for similar, like for like, and hand to hand. If these species are different, sell 
as you wish, if (they are exchanged) hand to hand.”!”4 

To reconstruct the formation of hadith [6-15], let us note that out of 
28 hadiths whose isndds include Muslim b. Yasar, 25 hadiths (hadiths 
[6-15.MPN2], [6-15.MPN3], [6-15.MPNS], [6-15.MPN6], [6-15.MPN8], (6-15. MPNu], 
[6-15.PN8]—[6-15.PNi6], [6-15.PNi8], [6-15.PN20]-[6-15.PN25], [6-15.YMN], 
[5-15-YPNg], and [5-15.YPNio]) contain element N (a statement of the Prophet 
prohibiting delay in an exchange of riba goods for riba goods of a different spe- 
cies), whereas out of 51 hadiths whose isnads do not include him, 23 hadiths 
contain this element (see Diagram 6.15). This is interesting, because he was a 
mawila of Talha b. ‘Ubayd Allah, according to one opinion,!”> whereas Talha is 
mentioned in the hadith [6-18.GWBK] cited below, according to which ‘Umar 
b. al-Khattab narrated to him that the Prophet stated, “The exchange of silver 
for gold is riba except hand to hand...” The historical Muslim b. Yasar may have 
related hadiths that contain element N (represented by the last four sentences 
of the statement of the Prophet in the hadith [6-15.PN14] cited above), but it is 
also probable that some of transmitters subsequent to him selected his name 
when they passed on a hadith that contains element N. 

Let us turn to element Y. Out of 10 hadiths belonging to hadith [6-15.YPN], 
eight hadiths (hadiths | 6-15. YPN1|—[6-15.YPN8]) share the issnad Waki‘—Sufyan 
al-Thawri—Khalid al-Hadhdha—Abia Qilaba—Abt_al-Ash‘ath—‘Ubada, 
and three (hadiths [6-15.YPN3]-[6-15.YPN5]) out of these eight hadiths were 
transmitted from Waki‘ to Ibn Abi Shayba. But two hadiths (hadiths [6-15.PN2 | 
and [6-15.PN3]) belonging to hadith [6-15.PN] share also the isnad: Waki‘— 
Sufyan al-Thawri—Khalid al-Hadhdha—Abt Qilaba—Abuw al-Ash‘ath— 
‘Ubada (see Diagram 6-15.1). Likewise, among hadiths that share the isnad al- 
Shafii—‘Abd al-Wahhabal-Thaqafi—Ayyub al-Sakhtiyani, hadiths [6-15.YPNg], 
[6-15.YPNio], and [6-15.YM] contain element Y, whereas hadith [6-15.PN23] 
does not (see Diagram 6.15). 

As for hadiths having the isnad Waki‘ —Sufyan al-Thawn—..., we may infer 
that Waki reformulated the matn that he received from Sufyan al-Thawn 
by adding element Y. But as for hadiths having the isnad al-Shafii—‘Abd 


174 Muslim, Sahih, 31211, no. 81 (1587). 
175 Ibn Hibban, Thigat, 5:390. 
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al-Wahhab, it is difficult to decide who introduced element Y on the basis of 
their isnads. Instead, let us ask why this element was introduced. The Hanafis 
assimilate a delay in delivery in an exchange of riba goods for another of the 
same species or a different species to an excess in weight or measure, because 
of “the excess of being due over not being due’ (fadl al-hulul ‘ala al-ajal).”6 
This is to say, some transmitters added element Y by analogy from the prohibi- 
tion of excess. In fact, the hadith [6-14.MY6] cited above, the isnad of which 
includes Abu Yusuf—Abt Hanifa, reads that the Prophet stated, “Gold for gold 
weight for weight hand to hand, and the excess is riba. Silver for silver weight 
for weight hand to hand, and the excess is riba etc.”!”” This hadith suggests 
that a delay in delivery is assimilated to an excess. But there are two other pos- 
sibilities. First, it might have been for a systematic reason: on the one hand, 
an exchange of riba goods (including both the class represented by gold and 
silver and the class represented by wheat, barley, dates, and salt) for riba goods 
of the same species is subject to the prohibition of excess. On the other hand, 
an exchange of wheat, barley, dates, or salt for an item of the same species is 
subject to the prohibition of delay according to some hadiths. It follows sys- 
tematically that an exchange of gold for gold and silver for silver is subject to 
the prohibition of delay. 

Secondly, some traditionists might have added the phrase “hand to hand” in 
accordance with the doctrinal change. To verify this inference, let us compare 
the definitions of hawala given by jurists. As noted, Hanbalis and the majority 
of Malikis and Shafi‘ls define hawala as an exchange of one credit for another. 
According to some Shafi‘ls, hawala is construed as “an onerous contract by 
which the transferrer exchanges what he possesses in the dhimma of his debt- 
or for what the transferee possesses in his [viz., the transferrer’s] dhimma.”!”® 
The Maliki jurist al-Baji writes, “Hawala consists in exchanging the transferee’s 
credit for the transferrer’s credit, thus transferring a credit from one dhimma 
to another.”!”9 If A exchanges his credit against B for B’s credit against C by an 
agreement between A and B, A obtains a credit against C, while B obtains a 
credit against himself, with the result that the latter credit is offset, and only 
the former credit subsists. 

If, however, the prohibition of delay is applied to a hawala, it should be con- 
sidered prohibited, as long as it is defined as the exchange of one credit for an- 
other. Therefore, the Hanafi definition of hawala might have been introduced 


176 Kasani, Bada’, 5:183; cf. Zuhayli, Figh, 5:3702. 

177. Tabarani, Kabir, 1:177, no. 458. 

178 Baghawi, Tahdhib, 4:162. 

179 Baji, Muntaq@, 5:67; cf. Ibn Rushd al-Jadd, Mugaddamat, 2:403. 
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in order to make it lawful. By way of explanation, suppose that A has a credit 
of 1000 dirhams against B, who in turn has a credit of 1000 dirhams against C. 
As noted, a hawala concluded between A and B permits A to demand that C 
pay 1000 dirhams directly to A. As noted, also, many jurists define hawala in 
this case as the exchange of A’s credit for B’s credit. But the same legal effect 
arises if A and C agree that C should satisfy A instead of B. In fact, the Hanafis 
construe hawala in this way. Let us set forth their doctrine primarily as it is 
explained by al-Kasani.!®° According to him, the Hanafis divide hawala into 
(a) unrestricted hawala (hawala mutlaqa), and (b) restricted hawala (hawala 
muqayyada). 

(a) Regarding unrestricted hawala, we can distinguish between two situa- 
tions: (i) if B does not have against C the same credit as his debt toward A, C can 
satisfy A with or without B’s consent. If C satisfies A without B’s consent, C can- 
not demand that B repay him; (ii) even if B has against B a credit whose content 
and amount are the same as those of his debt toward A, A, B, and C can agree 
that C satisfies A independently of his debt toward B. In this case, if C satisfies A 
and B at their demand, he can claim compensation against B.!*! Regarding the 
contracting parties to an unrestricted Aawdla, al-Kasani writes that the offer 
by the original debtor (muhil, i.e., B in the case at hand) and the acceptance by 
the creditor (muhdl. i.e., A in the case at hand) and the debtor (muhal ‘alayhi, 
ie., C in the case at hand) are required.!®? Ibn Maza writes that the agreement 
between the creditor and the second debtor is enough for a hawala to be valid, 
but that only if it is concluded with the consent of the original debtor can the 
debtor (C) sue for reimbursement.!83 Al-Kasani seems to call this a hawala only 
if the claim for reimbursement is admitted. 

(b) Restricted hawala is sub-divided into (i) one restricted by a specified 
object, and (ii) one restricted by a dayn. The former is exemplified by the fol- 
lowing case. A has a credit of 1000 dirhams against B, while B has deposited 
1000 dirhams with C, or C has usurped 1000 dirhams from B, i.e., B has the right 
to demand at any time that C return 1000 dirhams to him. In this case, A and B 
can agree to order C to repay A with the 1000 dirhams in C’s possession. In this 
case, B in principle can no longer demand that C return them to B, but if B dies 
before A takes possession of the 1000 dirhams, leaving no property other than 
them, A cannot demand that C repay him and should be satisfied as one of the 


180 For the details of rules governing hawala according to the Sunnis, see Albert Chéron and 
Mohamed Sadek Bey Fahmy, “Le transport de dette.” 

181 Kasani, Bada‘, 616-17. 

182 Kasani, Bada’, 6:15; cf. Qudiri, Mukhtasar (1405), 2:160; Quduri, Mukhtasar (2010), 303. 

183 Ibn Maza, Muhit, 15:393-394; cf. Ghunaymi, Lubab, 2:160. 
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general creditors.!*4 If B has a credit of 1000 dirhams against C and orders him 
to satisfy A, we are dealing with (ii), i.e., the latter type of hawala.!*5 

At first glance, a restricted hawala by a dayn is the same thing as a hawala 
defined as an exchange of dayn for dayn by the majority of the Malikis and the 
Shafi‘ils. But in contrast to them, the Hanafis do not require that the debt owed 
by the original debtor be identical with the one owed by the debtor. Ibn Maza 
writes as follows: if A has a credit of 100 dirhams toward B arising from a loan 
for consumption (i.e., this credit is due, as noted), while B has a credit of 100 
dirhams that is also due, it is permitted to stipulate that the debt that C owes to 
A becomes due after one year, since this debt arises from a hawala rather than 
from the loan for consumption concluded between A and B.!86 

The Hanafi definition of hawala may have been inspired by the prohibition 
of delay in an exchange of gold for gold or silver for silver. In this connection, 
it is interesting to make two remarks. First, the hadith [6-14.MY6] cited above, 
the isnad of which includes Abi Yusuf—Abwt Hanifa, reads that the Prophet 
stated, “Gold for gold weight for weight hand to hand, and the excess is riba. 
Silver for silver weight for weight hand to hand, and the excess is riba etc.’ 
Secondly, Waki‘, who seems to have reformulated hadith [6-15.PN] as hadith 
[6-15.YPN], used to issue fatwas based on the doctrine of Abu Hanifa according 
to Ibn Hajar and al-Dhahabias well as the Hanafi biographer Ibn Abi al-Wafa’ 187 
Thus, Waki‘ may have reformulated the hadith in accordance with the Hanafi 
doctrine. But it remains to be determined why the Hanafis prohibited delay in 
an exchange of gold for gold or silver for silver. They do not seem to have done 
so for a practical reason, for despite this prohibition they do not forbid hawala. 
Conversely, they adopt a more lenient position on hawala than other Sunni 
schools of law. 

Some Shafi‘ls define a hawala as an exchange of a dayn for a dayn, as noted. 
But others adopt a different position, that is, they regard a hawala as “a receipt” 
(istifa’), as if they took into consideration the prohibition of delay in an ex- 
change of gold for gold or silver for silver. Al-Juwayni writes: 


Hawala is a receipt. What a creditor receives [in a hawala] is not the dayn 
itself, for a dayn cannot be specified, nor is what is specified and received 
in consideration for a dayn a dayn, but rather a claim that has been 


184 Ibn Maza, Muhit, 15:400—401; cf. Sarakhsi, Mabsit, 20:87. 

185 Kasani, Bada’‘, 6:17; Ibn Maza, Muhit, 15:403-404. 

186 Ibn Maza, Muhit, 15:398-399. 

187. Ibn Abi al-Waf@&, Jawahir, 3:576-577, no. 1785; Ibn Hajar al-‘Asqalani, Tahdhib, 6:82, 
no. 8577; Dhahabi, Siyar, 9:148, no. 48. 
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performed. Therefore, a hawala is considered a receipt, as if the creditor 
received what the debtor owes in his dhimma in exchange for what be- 
longs to the creditor in the dhimma of the original debtor, and obtained 
his claim against the debtor. The second debtor’s taking the place of the 
original debtor is assimilated to receipt of an ayn instead of a dayn (al- 
hawala istifa@. Wa-man kana lahu dayn fa-stawfahu, fa-ma qabadahu laysa 
nafs al-dayn, fa-inna al-dayn lam yakun muta‘ayyin®, wa-laysa ma ‘uyyina 
twad@ ‘an al-dayn huwa al-dayn ayd®™, bal huwa al-haqq al-muwaffa. 
Kadhdalika al-hawala uqimat istifa’ haqq, hatta ka-anna al-muhtal istawfa 
ma ft dhimmatihi amma kana lahu fi dhimmatihi, wa-sara istihgaquhu 
‘ala al-muhal ‘alayhi. Wa-huliluhu mahill al-muhil nazil manzilat istif@ 
‘ayn ‘an dayn),.188 


In principle, a credit is extinguished when the creditor receives its object, 
which is specified at the moment of performance. Strictly speaking, the cred- 
itor has not received payment in a hawala, but some Shafi‘is assimilate the 
credit of the original debtor toward the debtor to an ‘ayn, with the result that 
by transferring it to the creditor the original debtor is relieved of obligation. 
Al-Baghawi writes that those Shafi‘is who explain that in a hawala the creditor 
is treated as if he had received payment justify this explanation by invoking 
the fiction that the creditor received payment and lent what he received to the 
debtor as a loan for consumption.!89 

Whatever the explanation given by Shafii jurists such as al-Juwayni and al- 
Baghawi, the different definitions that they give do not affect the positive rules. 
As noted, al-Shafit is included in the isndds both of hadiths that refer to the 
prohibition of excess in an exchange of gold for gold or silver for silver and of 
those which do not. Even if he rewrote the hadiths that he received from ‘Abd 
al-Wahhab al-Thagqafi as hadith [6-15.YPN], he does not seem to have done so 
for any practical reason. 

Having examined the Hanafi and the Shafi definitions and positive rules 
of hawala, I am inclined to consider that element Y was inserted into hadith 
[6-15] for a systematic reason. To repeat, on the one hand, an exchange of riba 
goods for riba goods of the same species is subject to the prohibition of excess. 
On the other hand, an exchange of wheat, barley, dates, or salt for an item of 
the same species is subject to the prohibition of delay as well as the prohibition 
of excess according to some hadiths. Some scholars may have reasoned that 


188 Juwayni, Nihaya, 6:5—512; cf. Rayani, Bahr, 8:57; Ramli, Nihaya, 4:410. 
189 Baghawi, Tahdhib, 4:164. 
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GRAPH 6.4 Change over time in the number (A(5,noy)n) of hadiths belonging to hadith [6-15] 
that do not contain element Y (hadith [6-15.noY]) and that (Aq5.yyn) of those 
which contain it (hadith [6-15.Y]) 


the systematic exchange of gold for gold and silver for silver is subject to the 
prohibition of delay. 

I have analyzed hadiths that include element Y. What about those which 
do not include this element? Taking into account the context in which hadith 
[6-15] was put into circulation—opposition to the monetary reform of the 
Umayyads, who intended to exploit people by demanding a commission for 
minting and by forcing them to exchange old coins for new coins according to 
their nominal value in spite of the difference in their weight—we may safely 
say that the original hadith [6-15] was not intended to regulate an accord and 
satisfaction or a hawala of a monetary claim and did not include element Y. 
May we judge that the transmitters of hadiths belonging to hadith [6-15] that 
do not include this element were of the opinion that an exchange of gold for 
gold or silver for silver was not subject to the prohibition of delay? To answer 
this question, let us examine the change over time in the number (Aqs.noy)n) 
of hadiths belonging to hadiths [6-15] that do not contain element Y (hadith 
[6-15.noY]) and the change in the number (fq;,yyn) of those which contain it 
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(hadith [6-15.Y]). Graph 6.4 represents the change in each hadith compared to 
E, for hadith [6-15.noY] (E(is,noy)n). It indicates that hi; noyyn follows closely 
the standard pattern, whereas /,,, yy, hardly grows over time. This may imply 
that traditionists were aware that the latter hadith contradicts the view validat- 
ing hawala, which certainly was approved by the vast majority of traditionists 
as well as jurists. 

We are now in a position to explain the formation of hadiths [6-12] and 
[6-15]. The original hadith [6-12] was intended to regulate a hawala by put- 
ting two restraints on it. First, the amounts of the credits to be exchanged in 
a hawala must be equal. Secondly, the two credits must fall due on the same 
date. Subsequently, the original hadith [6-15] was put into circulation in op- 
position to the Umayyad policy to express the prohibition of excess in an ex- 
change of gold for gold or silver for silver. The two hadiths were reformulated 
by traditionists in accordance with their position with regard to the prohibi- 
tion of riba. 

(1) Some traditionists and jurists (Aba Hanifa and al-Shafil among others) 
applied the prohibition of delay to an exchange of gold for gold or silver for sil- 
ver in general, that is, including gold or silver handiwork, gold or silver bullion, 
or gold or silver coins, for a systematic reason. This position found its expres- 
sion in hadith [6-12.s], which use “silver” (fidda) rather than wariq, and hadiths 
belonging to hadith [6-15] that include element Y (the phrase “hand to hand”). 

(2) Other traditionists limited the application of the prohibition of delay to 
hawata. This position is reflected in hadiths [6-12.d] and [6-12.w]. 

(3) Yet others were of the opinion that the prohibition of delay did not 
apply to an exchange of gold for gold or silver for silver. This opinion validates 
hawala, and it was the majority opinion among traditionists. It is expressed by 
hadith |6-12.FA], [6-12.F], and hadiths belonging to hadith [6-15] that do not 
include element Y. 


6.3 Hadith [6-78] 

I have shown that the application of the prohibition of delay to the exchange 
of gold for gold or silver for silver was a later development. It is suggested also 
by the analysis of hadith [6-18]. Hadiths belonging to this hadith except hadith 
[6-18.DiBL] are divided into two groups according to whether they include 
elements G-W (the clause, “gold for silver (wariq)’ or “silver [wariq] for gold”) 
or G-G (the clause, “gold [dhahab] for gold”). The first group comprises 
32 out of 47 hadiths belonging to hadith [6-18]. It is represented by hadith 
[6-18.GWBK17] (isnad: Qutayba b. Sa‘id—al-Layth b. Sa‘d—al-Zuhn), accord- 
ing to which Malik b. ‘Aws b. al-Hadathan (Medina, d. 92/710-1) narrated: 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


406 CHAPTER 6 


I came and asked, “Who is prepared to exchange dirhams?” Thereupon 
Talha b. ‘Ubayd Allah, who was with ‘Umar b. al-Khattab, said, “Show 
me your gold and then come to us. [K] When our servant comes, we will 
give you your wariq.” But ‘Umar b. al-Khattab said, “No. By God, either 
give him his silver or return his gold to him, for the Messenger of God 
said, ‘[GW] The exchange of wariq for gold is riba unless it is hand to 
hand (al-wariq bi-’t-dhahab riba illa h@ wa-ha@). [|B] Wheat for wheat is 
riba unless it is exchanged hand to hand. Barley for barley is riba unless it 
is exchanged hand to hand. Dates for dates is riba unless it is exchanged 
hand to hand."!9° 


According to this hadith, when a foodstuff is exchanged for foodstuff of the 
same species, the exchange should be completed on the spot. The same rule 
applies to an exchange of silver for gold, but it is not indicated whether it ap- 
plies to an exchange of gold for gold or of silver for silver. In other words, this 
hadith applies the prohibition of delay to an exchange of gold for silver, but 
not—at least explicitly—to an exchange of gold for gold or silver for silver. 

The second group comprises 14 hadiths. It is represented by hadiths 
[6-18.GGB1]-[6-18.GGB5] (ésnad: Ibn Abi Shayba, ‘Ali b. Muhammad, Hisham 
b. ‘Ammar, Nasr b. ‘Ali, and Muhammad b. al-Sabah—Sufyan b. ‘Uyayna— 
al-Zuhn—Malik b. Aws—‘Umar), according to which the Prophet stated, 
“Gold for gold is riba unless exchanged hand to hand (illa h@ wa-h@), wheat 
for wheat is riba unless exchanged hand to hand, barley for barley is riba unless 
exchanged hand to hand, and dates for dates is riba unless exchanged hand to 
hand.”!9! 

What is the relationship between the two groups? As Diagram 6.18 in- 
dicates, hadiths belonging to the second group are transmitted by the 
isnads (i) ... Ibn ‘Uyayna—al-Zuhn— Malik b. Aws (in hadiths [6-18.GGB1]- 
[6-18.GGBi0]), (ii) al-Qa‘nabi—Malik b. Anas—al-Zuhn—NMalik b. Aws (in 
hadith [6-18.GGBu]), (iii) ... al-Shafil—Malik b. Anas—al-Zuhri—Malik b. 
Aws (in hadith [6-18.GGBK1]), (iv) ‘Abd Allah b. Yusuf—Malik b. Anas—al- 
Zuhri—Malik b. Aws (in hadith [6-18.GGBK2]), and (v) Yazid b. Haran—Ibn 
Ishaq—al-Zuhnii—Mailik b. Aws (in hadith [6-18.GGBL]). The hadiths belonging 
to the first group are transmitted by many other isndds, some of which include 
the isnads Ibn ‘Uyayna—al-Zuhni and Malik b. Anas—al-Zuhri. It follows that 
elements G-G were substituted for elements G-W in the hadiths belonging to 


1g0 Muslim, Sahih, 3:1209-1210, no. 79 (1586); cf. Malik, Muwatta’, recension of al-Shaybani, 
289-290, no. 817. 
1g1_ Ibn Maja, Sunan, 2:757, no. 2253. 
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the second group. Judging from their isnads, we see that Ibn ‘Uyayna and Malik 
may have done so. 

In this connection, let us cite hadith [6-18.GW1]. It reads that ‘Umar narrated, 
“The Messenger of God said, ‘Gold for wariq is riba unless exchanged hand to 
hand.” It is interesting to note that Ibn Abi Shayba writes, in his note to this 
hadith, “I heard Sufyan [b. Uyayna] say, ‘Gold for wariq’ Memorize (ihfagi).”!92 
What does this note mean? Why did he feel it necessary to add “memorize”? An 
answer to this question is suggested by the fact that four transmitters (al-ShafiT 
[d. 204/820], Ibn Abi Shayba, Ibn Rahawayh [Nishapur, d. 237/851-2], Mahmud 
b. Adam [Marw, d. 258/871-2]) transmitted hadiths belonging to the first group 
(hadiths [6-18.GW1], [6-18.GWB1]-[6-18.GWB4]) and 10 transmitters, including 
Ibn Abi Shayba, transmitted hadiths belonging to the second group (hadiths 
[6-18.GGB1]—[6-18.GGBi0]), from Ibn ‘Uyayna. While the former hadiths were 
received mainly by non-Iraqis, all of the latter hadiths were received by Iraqis. 
I surmise as follows: although Iraqis, including Ibn Abi Shayba, preferred the 
version received from Ibn ‘Uyayna that include elements G-G, probably for 
the systematic reason I explained above with regard to hadith [6-15], Ibn Abi 
Shayba knew that this was a reformulated version, so he felt it necessary to at- 
tract the attention of his pupils to that fact. 

In the same vein, let us examine the transmission of Malik b. Anas. Like 
Ibn ‘Uyayna, he transmitted hadiths belonging to the both groups. While six 
pupils including the four compilers of the Muwatta’ transmitted hadiths be- 
longing to the first group (hadiths [6-18.GWBK3]|—[6-18.GWBKu]), three pupils 
(al-Qa‘nabi, al-Shafid, and ‘Abd Allah b. Yusuf) transmitted hadiths belonging 
to the second group, as noted. While Malik himself held that the prohibition of 
delay applies to an exchange of gold for gold or silver for silver? he transmit- 
ted also hadiths intended to express the opposite view. 


6.4 Hadith [6-79] 
To repeat, I have inferred that the application of the prohibition of delay in an 
exchange of gold for gold and silver for silver was due to the systematic reason. 
In this sub-section, I will analyze hadith [6-19], which may indicate the process 
by which the prohibition of delay was applied to the exchange of gold for silver. 
Hadith [6-19] comprises 14 hadiths narrated by Abi Bakra Nufay‘ b. Masrtiq 
(or Masruh, d. 52/672 at Basra). They can be divided into two groups accord- 
ing to their matn. The first group is hadith [6-19.GW] comprising two hadiths 
(isnad: ... Yaaya b. Abi Ishag—‘Abd al-Rahman b. Abi Bakra—Abu Bakra). It 


1g2_ Ibn Maja, Sunan, 2:759, no. 2259. 
193 Sahnin, Mudawwana, 4:19, 363; 6:83. 
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reads that the Prophet stated, “[G] Do not sell gold for gold except similar for 
similar, silver for silver except similar for similar, [W] wheat for wheat except 
similar for similar, barley for barley except similar for similar, dates for dates 
except similar for similar.”!94 

The second group (hadith [6-19.GK] comprising eight hadiths, and hadith 
[6-19.GKY] comprising four hadiths) hardly exhibits a textual variation, either. 
Hadith | 6-19.GK4] (isnad: al-Bukhari—Sadaqa b. al-Fad|—Ibn ‘Ulayya—Yahya 
b. Abi Ishag—‘Abd al-Rahman b. Abi Bakra) reads that Abt Bakra narrated: 


The Messenger of God said, “[G] Do not sell gold for gold except like for 
like, silver for silver except like for like. [K] Sell gold for silver and silver 
for gold as you please (kayfa shi’tum).’195 


Hadith [6-19.GKY] has similar matns, except that when ‘Abd al-Rahman b. Abi 
Bakra (Basra, d. 96/714—-5) ended his narration, the Kufan Successor Thabit b. 
‘Ubayd (in [6-19.GKY3]) or “a man” (in hadiths [6-19.GKY1], [6-19.GKY2], and 
[6-19.GKY4]) asked ‘Abd al-Rahmaan, “Hand to hand?” (yad@ bi-yad, i.e., ele- 
ment Y). That is, Thabit asked ‘Abd al-Rahman if an exchange had to be com- 
pleted on the spot, whereupon the latter responded, “This is what I heard.”!96 

It is not clear how these hadiths were formed. One possible explanation 
is that the original hadith [6-19] consisted only of element G, which is com- 
mon in hadiths [6-19.GW], [6-19.GK] and [6-19.GKY]. Subsequently, on the one 
hand, one of the transmitters of hadith [6-19.GW] combined element G with 
element W to form hadith [6-19.GW]. Element G was originally intended to be 
a counter argument against the Umayyad monetary policy, whereas element 
W was originally intended to grant a respite to the seller in a salam if he be- 
came unable to perform his debt. As neither element G nor element W implies 
the prohibition of delay, hadith [6-19.GW] does not contain an element refer- 
ring to it. On the other hand, one of the transmitters of hadith [6-19.GK] or 
[6-19.GKY] combined element G with element K. 

What is the origin of element K? At first glance, it is inspired by the prohi- 
bition of delay in an exchange of gold for silver, for the hadiths [6-15.YPN3|- 
[6-15.YPN5] cited above—among many other hadiths—read that regarding 
the exchange of riba goods for an item of the same kind, the Prophet stated, “If 
these species differ, then sell them as you please (kayfa shi’tum), if payment is 


194 Bazzar, Bahr, 9:99, no. 3633; 100, no. 3634. 

195 Bukhari, Sahih, 3:74, no. 2175. 

196 Ibn Hanbal, Musnad, 15:203, no. 20274; Muslim, Sahih, 3:1213, no. 88 (1590); Bayhaqi, Sunan, 
5:282. 
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made hand to hand.”!97 However, this explanation is tricky, for the answer of 
‘Abd al-Rahman to the question of Thabit b. ‘Ubayd indicates that he did not 
think that the prohibition of delay applied to the exchange of gold for silver 
and silver for gold. 

I surmise that the question of Thabit was among the first attempts to syn- 
thesize two rules of distinct origins. The first forbids an accord and satisfac- 
tion in the matter of a monetary claim, as expressed by hadiths [6-2.YN], 
[6-2.YNR], [6-3.UY], and athar [6-X5]. The second requires that gold be ex- 
changed for gold in equal weight and silver be exchanged for silver in equal 
weight, whether they are coins, bullion, or worked gold or silver, as expressed 
by Aadiths | 6-12.s] and [6-15], and element G in hadith [6-19]. Element K seems 
to have been intended to complement element G, that is, to rule that the par- 
ties to an exchange of gold for silver are free to determine the amount to be ex- 
changed. By assuming so, we can explain why ‘Abd al-Rahman did not expect 
that the exchange of gold for silver was subject to the prohibition of delay, for 
the exchange of gold for gold and silver for silver was not, as noted. However, 
Thabit held the opposite view. It is not clear why he did so. Hanafis assimilate 
a delay in delivery in an exchange of riba goods for another of the same species 
or a different species to an excess in weight or measure, because of “the ex- 
cess of being due over not being due’ ( fadl al-hulul ‘ala al-ajal), as the Hanafis 
reasoned.!%8 It is doubtful, however, that traditionists held the same interpreta- 
tion, for most of hadiths referring to the exchange of gold for gold and silver for 
silver lack the requirement “hand to hand,” as noted. I think it more plausible 
that Thabit applied the first rule, which was expressed by the requirement that 
the delivery of dinars and dirhams to be exchanged be completed on the spot, 
while parties to the exchange of dinars for dirhams are free to determine the 
rate of exchange when trading gold for silver. 


7 Conclusion 


The formation of hadiths related to the prohibition of riba can be summarized 
as follows: they can be classified into four classes according to the rules that 
they express. 

(1) The prohibition of delay in an exchange of gold for silver originated 
in an attempt to regulate sarf, i.e., an accord and satisfaction with regard to 
a monetary claim, as reflected by hadiths [6-.DSFB], [6-1.DSB], [6-1.DFB], 


197 Muslim, Sahih, 31211, no. 81 (1587). 
198 Kasani, Bada@’is 5:183. 
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[6-1.DGF], [6-3.UN], and [6-2.N]. The last three Aadiths rule that an accord and 
satisfaction is valid as long as the debtor repays by the end of the contrac- 
tual session in which it is concluded. According to hadith [6-3.UN], Ibn ‘Abbas 
quotes Usama b. Zayd as having cited the statement of the Prophet, “There 
is no riba except in a delay” (la riba illa ft al-nasta). But after these hadiths 
were put into circulation, the opinion appeared which prohibits outright ac- 
cord and satisfaction. Some transmitters who adopted this opinion rewrote 
hadith [6-3.UN] as hadith [6-3.UY] and hadith [6-2.N] as hadith [6-2.Y]. This 
opinion is reflected also by hadith [6-4.SUN], according to which Abt Sa‘id 
al-Khudri asked Ibn ‘Abbas to justify his opinion, whereupon the latter cited 
the statement cited just above of Usama b. Zayd, and athar [6-X5], according 
to which Ibn ‘Abbas retracted his opinion about accord and satisfaction, that 
is, he changed his opinion to prohibit it, and this occurred toward the end of 
his life, according to some hadiths. This opinion was expressed as the maxim 
“Gold for silver, hand to hand,” among others included in statements attributed 
to the Prophet. 

(2) The prohibition of excess in an exchange of a foodstuff for a foodstuff of 
a different species demands that each party deliver what he owes to the other 
party on the spot. The prohibition is included in many hadiths belonging to 
hadith [6-15]. According to hadith [6-15.P12], the Prophet stated that there is 
no harm in selling barley for wheat if the quantity of the former is greater than 
that of the latter, as long as the sale is completed “hand to hand.” It originated 
in an attempt to safeguard the seller in a salam who is unable to provide what 
he owes as stipulated in the contract. It amounts in fact to the prohibition of 
an accord and satisfaction by which the seller is to provide a foodstuff of a dif- 
ferent species from the one stipulated in the salam contract. The idea underly- 
ing the prohibition is the presumption that if the contracting parties agree on 
such an accord and satisfaction, the value of the debt stipulated in the accord 
and satisfaction is equal to that of the market price of the foodstuff stipulated 
in the salam contract as calculated on the date of performance, which is usu- 
ally much higher than expected. The prohibition implies that if the seller is 
required to provide an item other than a foodstuff its value is presumed to be 
equal to the price of the salam. In this case, accord and satisfaction is permit- 
ted. The Malikis apply the prohibition to an accord and satisfaction in a salam, 
whereas non-Malikis forbid any accord and satisfaction in a salam. 

(3) The prohibition of excess in an exchange of a foodstuff for a foodstuff of 
the same species originated also in salam. The idea underlying it is as follows: 
if the seller is unable to provide the foodstuff stipulated in a salam, the agree- 
ment between the contracting parties by which the seller is to provide the 
same species of foodstuff as stipulated in the salam along with postponement 
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of the date of performance is lawful only if its value is equal to that of the origi- 
nal claim. In other words, an accord and satisfaction is valid only if it amounts 
to an interest-free respite. Otherwise, accord and satisfaction is invalid. The 
prohibition is expressed by hadiths [6-6]-[6-9]. According to hadiths [6-6] and 
[6-7], the Prophet told the owner of a date orchard who had exchanged his 
dates for other dates of unequal quality in unequal quantity first to sell his 
dates for a commodity, and then to buy whatever dates he wished in exchange 
for that commodity. 

(4) The prohibition of excess in an exchange of gold for gold or silver for 
silver was introduced as an opposition to the monetary reform undertaken by 
the Umayyads in the 70s/6g0s. They exploited people in two ways: first, by de- 
manding a commission for minting, and secondly, by making people exchange 
old coins for new coins on the basis of their nominal value rather than accord- 
ing to their weight. The opposition to these measures is reflected in hadiths 
[6-12 |—[6-15], and in particular many hadiths belonging to hadith [6-15] are di- 
rectly aimed at criticizing the first measure. The prohibition of delay in an ex- 
change of gold for gold and silver for silver, as expressed by hadiths [6-18] and 
[6-19], was a later development. 


8 Elements of Matn 


Hadith [6-1]: B = al-Baqi‘. D = Ibn ‘Umar used to take dinars in place of dirhams 
and dirhams in place of dinars. F = “So long as you do not separate leaving 
something to be settled”. G = Ibn ‘Umar used to take silver in place of gold. L 
= Ibn ‘Umar saw no harm in receiving dirhams in place of dinars and dinars 
in place of dirhams. S = Current rate (sir yawmiha). 

Hadith | 6-2]: D = “on credit” (daynan). N = “with delay” (nastat2"). R = riba. S = 
sarf- Y = “hand to hand” (yad@ bi-yad). 

Hadiths [6-3] and [6-4]:1 = “Dinar for dinar, dirham for dirham” or “Dirham for 
dirham.” 2 = “Gold for gold, silver for silver.” A = “what is due for what is not 
due” (Gil bi-ajil). F = “with no excess between the two” (/a fad! baynahuma), 
‘like for like” (sawa@@ bi-sawa@’), “similar for similar” (mith/@ bi-mithl), etc. 
G = “what is absent for what is present” (al-gha’ib bi-l-ndjiz). N = “with delay.’ 
R = “riba.” S = Dialog between Abu Sa‘id and Ibn ‘Abbas concerning sarf- 
U = “There is no riba except in a delay” (a riba illa ft al-nasi‘a). Y = “hand to 
hand.” UN = Usama b. Zayd narrated that the Prophet stated, “Riba exists 
only in delay.” UY = Usama narrated that the Prophet stated, “There is no 
riba in what is undertaken hand to hand.” 
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Hadith [6-7]: A = a brother of the sons of ‘Adi al-Ansari. M = “balance” (mizan). 
R=a man. S = Sawad b. Ghaziyya. 

Hadith [6-9]: A = “Which is the better?” (ayyuhuma afdal). B = “White wheat 
for barley (al-bayd@ bi-'l-sult). F = “Is there a surplus between the two?” 
(a-baynahuma fadl). N = “with delay.” Q = The Prophet asked whether or not 
fresh dates decrease (yanqusu) when dried. S = The Prophet prohibited it to 
buy fresh dates for dried dates in a salaf(i-e., salam). 

Hadith [6-10]: B = “Don't sell barley one sa‘ for two sas.’ D = “Don't sell one 
dirham for two dirhams.” F = “with no excess between the two,’ like for like 
(sawaan bi-sawa’), “similar for similar,” etc. R = “riba.” T = “Don't sell dates 
(tamr) one sa‘ for two sa‘s.’ 

Hadith [6-12]: 1 = “Dinar for dinar, dirham for dirham” or “Dirham for dirham.’ 
2 = “Gold for gold, silver for silver.’ F = “with no excess between the two,’ “like 
for like,” “similar for similar,’ etc. G = “What is absent for what is present” 
(al-ghaib bi-l-najiz). H = “What is absent for what is present” (al-gha’ib bi-l- 
hadir). R = riba. s = silver; T = “Repent!” and “I repent.” U = “There is no riba 
except in a delay” (a riba illa fi al-nasia). Y = “hand to hand.” UN = Usama 
b. Zayd narrated that the Prophet stated, “Riba exists only in delay.” UY = 
Usama narrated that the Prophet stated, “There is no riba in what is under- 
taken hand to hand.’ w = wariq. 

Hadith [6-14]: M = “similar for similar.” Y = “hand to hand.” 

Hadith [6-15]: M = the episode involving Mu‘awiya. P = the statement of the 
Prophet referring to the prohibition of excess and the prohibition of delay. 
N = the prohibition of delay (nasta) in an exchange of riba goods for riba 
goods of different kinds but of the same class. Y = “hand to hand.” 

Hadith [6-18]: B = wheat (burr). GG = “Gold (dhahab) for gold.” GW = “Gold for 
silver (wariq)’ or “Silver (wariq) for gold.” K = a servant (khadim) or a store- 
keeper (khazin). Di = “Dinar for dinar, dirham for dirham. L = “no excess 
between them.” 

Hadith [6-19]: G = “Don't sell gold for gold, silver for silver, except like for like 
(or similar for similar).’ K = “Sell gold for silver and silver for gold as you 
please.” W = “Don't sell wheat for wheat except similar for similar, barley for 
barley except similar for similar, dates for dates except similar for similar.” 
Y = “hand to hand.’ 
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10 Diagrams 


[DSFB1]-[DSFB3] al-Tahawi < 
Salih b. ‘Abd al-Rahman.M <— 
Aba ‘Abd al-Rahman al-Muqri’ 
[DSFB4]-[DSBF6] al-Tahawi < 
Yiinus [b. ‘Abd al-A‘la.E] — Yahya 
b. Hassan.B.Tinnis 
[DSFB7]—[DSBF9] al-Tahawi < 
Yazid b. Sinan 

‘ 


\ 
Abii al-Walid al-Tayalisi.B, ‘“Ubayd 
Allah b. Muhammad.B.Bg, ‘Abd 
al-Malik b. Ibrahim.Jedda 


CHAPTER 6 


[DGFi] Yahya b. Hakim.B < Ya‘qib b. Ishaq.B 

[DSBi] al-Hasan b. ‘Ali.U < Yazid b. Hariin.W 

[DSFBio] ‘Abd Allah b. Muhammad b. ‘Abd al-“Aziz.Bg « ‘Abd al- 
Wahid b. Ghiyath.B 

[DSFBu][DSFBiz}] Abi Dawid « Misa b. Isma‘ll.B 

[DSFB13][ DSFB1q4] Aba Dawid « Muhammad b. Mahbib.B 
[DSFBi15 |[DSFB16] al-‘Abbas b. Muhammad.Bg « Ya‘qitb b. Ishaq 
[DSFB17] Ahmad b. Yahya.E « Aba Nu‘aym.K 

[DSFBi8] Muhammad b. ‘Abd Allah b. ‘Ammiar.Bg < al-Ma‘afi 

b. Sulayman.Mar.Bg 

[DSFBig] Muhammad b. ‘Abbas « Isma‘il b. Maslama.M.E 
[DSFB20] Muhammad b. Yahya « Abi al-Walid al-Tayalisi 


[GFi] al-Nasa’i + 
Qutayba b. Sa‘id.Bal 


| Abi al-Ahwas.K 


Le 


Simak b. Harb.K (or Simak 


or ‘Ata’ b. al-Sa’ib * 
in [DGF2]-[DGF4]) 


Abii Khalid [Yazid b. 
‘Abd al-Rahman].K. 
Dalan 


‘Umar b. 
“‘Ubayd.K 
j 


{GF2] ‘Abd al-Salam | 
b. Harb.K.B > ‘Abd al- | 
Mu’min.Bg = ‘Ali b. | 
Sa‘id [b. Bashir] + | 
al-Tabarani 


‘ 


Ibn Rahawayh, Ibn Waki“.K, 
Muhammad b.‘Ubayd b. 
Tha‘laba.Himman 


[DGF2]-[DGF4] 
Ibn Maja 


DIAGRAM 6.1 Hadith [6-1] 


{DFBi] Abi al-Jawwab 

| + Muhammad b. Ishaq 
al-Saghani > > al-Bayhaqi 

| I-Sagh |-Bayhaq 


= sare +——— Ibn ‘Umar.M 
Dawid b. 
Qays.M Abii Hashim.W 
‘Ammiar b. 
Ruzayq.K x 
| Isra’ll b. Sufyan al- 
Thawri.K 


| Yinus.K 


[L1] Mu’ammal.B 
+ Muhammad 


[GF4][L2]‘Abd __b. Bashshar.B > 
‘al-Razzaq al-Nasa’i 
al-San‘ani.Y 


v 
[GF3] Yahya b. Adam.K > Ibn Hanbal 
[DFB2] ‘Ubayd Allah b. Miisa.K > Husayn b. al-Aswad.Bg.K 
> Abii Dawid 
[DSFBa21] ‘Ubayd Allah b. Misa + Abii Umayya > al-Tahawi 
[DSB2] Muhammmad b. Kathir > Yazid b. 
Sinan > al-Tahawi 
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[YN3] al-Bayhaqi « al-Hakim « Muhammad b. Ya‘qib < Ibrahim b. ‘Abd Allah.Bg < Aba ‘Asim.B 
[YN4] al-Daraqutni « Muhammad b. Makhlad.B < al-Fad] b.Ya‘qib.Bg < al-Hajjaj b. Muhammad.Bg 
[YN5] al-Nasa’i « Ibrahim b. al-Hasan b. al-Haytham.Mas < al-Hajjaj b. Minhal.B 


[YN2] al-Daraqutni « Aba Rawq « Ahmad b. Rawh 


[YNRi] Muslim « Muhammadb. Hatim.Mas «—— Ibn ‘Uyayna. 


[YNR2] al-Nasa’i ~- Muhammadb. Mansir.Bg 


[YNi] ‘Abd al-Razzaq , “Amr b. 
al-San‘ani.Y Ma'mnee.B.y Dinar.U 


al-Bara’ b. ‘Azib.K 


Ibn Jurayj.U 
4 
U 


‘Amr b. Dinar.U, 
‘Amir b. Mus‘ab.U 
a 


» Abi al-Minhal.B.U 


and Zayd b. Arqam.K 


[N] Aba Dawid al-Tayalisi.B 

[D1] Ibn Abi Shayba.K « ‘Affan.B 

[D2] al-Tabarani < ‘Ali b. ‘Abd al-‘Aziz.B « Idem 

[D3] Ibn Hanbal « Muhammad b. Ja‘far.B 

[D4] Ibn Hanbal < Bahz.B 

[D5] al-Bukhari « Hafs b. ‘Umar.B 

[D6] al-Bayhaqi « Abi al-Husayn b. al-Fadl < Abii Sahl 

b. Ziyad « Ahmad b. Muhammad b. ‘Isa « Idem 

[D7] al-Nasa’i « Ahmad b. ‘Abd Allah b. al-Hakam.B 

« Muhammad b. Bashshar.B 

[D8] Muslim < ‘Ubayd Allah b. Mu‘adh « Mu‘adh b. Mu‘adh.B 
[ND] al-Tabari ~ Muhammad b. al-Muthanna. B < Ibn Abi ‘Adi.B 


DIAGRAM 6.2 Hadith [6-2] 


Habib b. Abi 
Thabit.K 


+ Shu‘ba.B 
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[1] al-Bayhaqi 


al-Hakim 
Abia ‘Amr b. Abi 
‘far.Ah 
ferapane [7] Abia Ya‘la 
‘Abd Allah b. 
Muhammad [2][3][4] Muslim [5] al-Nasa’i 
: Sale [6] Ibn Abi 
ee Abt Kurayb.K Wasil b. ‘Abd Shayba.K 
Abu Sa‘id al-A1a.B.K 
al-Ashaj.K ings 
al-Muharibi.K.Bg Muhammad 
b. Fudayl.K 
Fudayl b. 
Ghazwan.K 
Abi Zur‘a Abia Hazim 
b. OR of 
Abia Hurayra 


DIAGRAM 6.5 Hadith [6-5] 
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[2] al-Bayhaqi 
al-Hakim 
‘ [5] al-Tahawi 
Aboal-Regi -—‘(3](4] Muslim 
b. Ibrahim Mnisaadd 
Khuzayma b. 
Salama b. Rashid.B 
Ahmad b. Shabib.N.U 
Salama.Kh 
al-Hasan b. Musaddad.B 
[1] Ibn Hanbal A‘yan-Har 
Ibn Rahawayh.Kh 
Yahya b. 
Abii Mu‘awiya tae b. Sa‘d.B 
Muhammadb ‘Abda-Alah Ma‘ailb."Ubayd 
Khazim.K ‘Abdal-Ala.B Alllah.B 
Oe A = - 
Dawid b. Abi Qaz‘a.B Sakhtiyani.B 
Abi Hind.B 
Abia Nadra.B 
Abia Sa‘id 
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[2] Muslim « Hardin b. Ma‘raf.Mar.Bg 

[3] al-Bayhaqi < al-Hakim « < Ibrahim b. Yusuf b. Khalid ~ Aba al-Tahir Ahmad b. ‘Amr.E 
[4] Muslim <« Idem 

[5] al-Tabarani « Ahmad b. Rishdin « Ahmad b. Salih.E 

[6] al-Tahawi < Yunus b. ‘Abd al-A‘a.E 

[7] al-Daraqutni < al-Hakim < Idem 

[8] al-Bayhaqi « al-Hakim « « Muhammad b. Ayyab.W.B « Ahmad b. ‘Isa.E 

[9] Ibn Hibban < ‘Abd Allah b. Muhammad b. Salm < Harmala b. Yahya.E 


[10] al-Daraqutni 


Ahmad b. Muhammad b. 
al-Hasan al-Dinawari 


} 


[1] Ibn Hanbal Ibn Wahb.E Ibrahim b al-Hasan 
\ al-Hamdani 
al-Hasan b. Muhammad b. 
Musa.Kh.Bg. Isma‘ll al-Ja‘fari.M 
‘Amr b. al- f 
\ Masi ‘Abd Allah 
Ibn Lahi‘a.E 
b. Salama 


Abiial-Zubayr.U Salama b. Aslam.D 
Abi al-Nadr.Bg 


Busr b. Sa‘id.M 


Ma‘mar b. 
‘Abd Allah.M 
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[Qu] ‘Ali b. al-Madini.B < Yahya b. Sa‘id.B; [Qz2] ‘Amr b. ‘Ali.B < Yahya b. Sa‘d; [Q3] Muhammad b. 
‘Abd Allah b. al-Hakam.Q « Ibn Wahb.E; [QB1] Salih b. ‘Abd al-Rahman. M < al-Qa‘nabi.M.B; [QBz2] 
Abi Dawid al-Tayalisi.B; [QB3] Ibn Abi Shayba.K — Waki.K; [QB4] Suwayd al-Hadathani.Had; 
[QB5] Zuhayr b. Harb.Nasa.Bg < Ibn Mahdi.B; [QB6] Ibn al-Muthanna.B < Ibn Mahdi; [QBA1] ‘Abd 
al-Razzaq al-San‘ani.Y; [QBA2] al-Shaybani.K; [QBA3] Yahya b. Yahya al-Laythi.Q; [QBA4] 
Muhammad b. ‘Amr al-Harshi « Yahya b. Bukayr.N; [QBAS5] Ja‘far b. Muhammad al-Bazzi « Yahya 
b. Bukayr; [QBA6] Misa b. Muhammad al-Dhihli < Yahya b. Bukayr; [QBA7] Aba Mus‘ab al- 
Zuhri.M; [QBA8][QBAg] Isma‘il b. Ishaq.B < al-Qa‘nabi.M.B; [QBA1o] Abi: Dawid < al-Qa‘nabi; 
{QBAu] Suwayd al-Hadathani.Had; [QBA12] al-Tirmidhi « Qutayba Sa‘id.Bal; [QBA13] [QBA14] 
Abi al-‘Abbas < al-Rabi‘ al-Mu’adhdhin.E < al-Shafit; [QBA15] ‘Ali b. Muhammad.K « Waki‘.K; 
[QBAi6] ‘Ali b. Muhammad < Ishaq b. Sulayman.K.Ray; [QBA17][QBAi8] Muhammad b. 
Ayyiib.W.B; « Abii al-Walid al-Tayalisi.B 


a 
| 


| [Q4] Muhammad b. ‘Ali < al-Firyabi.K 

[Qs] ‘Abd Allah b. Abi Maryam.M « Idem 

[Q6] ‘Ali b. al-Hasan « ‘Abd Allah b. al-Walid 

[Q7] Ahmad b. Sayyar.Mar « Muhammad b. Kathir.Mas 
(Q8] Ahmad b. Muhammad.Bg « Abii Nu‘aym 

{Q9] Ahmad b. Muhammad + Abu Hudhayfa.B 
(QB7] ‘Abd al-Razzaq al-San‘ani 

(QB8] al-Humaydi.U 


Sa‘d b. Abi 
Waqqas Malik.M | 
Pe i Sufyan al-Thawri.K 
| * 
| ‘Abd Allah | 
| Zayd Abi b. Yazid al- Isma‘ill b. 
| “Ayyash.M Makhziimi Umayya.M 
, / al-Muqri.M 
a mawla of 
Bani Makhzim [~ ee 
Bas, 
wea! ' a ore 
ae 2 Usama b. Yahya b. Abi 
Imran b. Abi Anas.M Zayd.M Kathir.B.Yam 
Bukayr b. ee 
‘Abd Allah.M Mu‘awiya b. Harb b. 
ae ea Shaddad.B 
‘Amr b. al- Makhrama | | 
aM hha [Ni] [Na] al-Raby' b. Nafi’ ‘Abd Allah 
a Aleppo > Abi Dawid > b. Raja’.B 
oe ~ al-Bayhaqi 
Ibn Wahb [N3] Yahya b. Salih.E > Ibn | 
Abi Dawuad.E > al-Tahawi 
t [N4] Hisham b. ‘Ali.B 
[S][QBo] al-Tahawi < Yanus b. ‘Abd al-A1a.E > ~ al-Bayhaqi 
[QBF1] al-Bayhaqi < [QBF2] al-Hakim.N + Abii al-‘Abbas < al- [N5][N6] Idem > > 
Raby al-Mu’adhdhin al-Hakim 


[Quo] Ibn al-Jarad « Muhammad b. ‘Abd Allah b. al-Hakam.Q 


DIAGRAM 6.9 Hadith [6-9] 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


429 


PROHIBITION OF RIBA 


[or-9] yo o1'9 WVUDVIA 


PLes nqy 
aayeyoye = Wemelesndy 
Pav, “4 eqbn, 
\ 
\ wrueurgey-e 
weg yey PAV: “4 ‘PREHTP 
Iqy ‘q eAqeX 


GF 


. saya 
queers 
-q eAIME, NI ‘ueqdeys / 
ee ie ed / 
d . _,  tHuekunyy-q 
qaq'uesseyy \ . esa ; 
-q edtyex HraUTes = yey pkegn, = PPI 
“q edye, / 
| : 
| aeqn, 4 
TTEMA-je 
Sqrueuyey-je pqy, query = Msueyy en 
Pqy, Sa Tyes ‘q peummmernyy q beysy / 
uvdied-[e yetV 


wysny [PYyL] 
-[zul[btaa] 


Pqy, “q udesnyy-ye 


Oc 


aLezmy-[e 


— 


qemnyseq 
-je weysty 
ee n'4¢4d 'qy Uqi 

q'ezweyy pa ee 

-q vaio, mueyyeL 

‘ ele “Te PueWN 

quewury, a ; 
quysnyy ‘queysiH = q"pnseyy TIP Sa 
‘a pyeM-[e "q Lewis] 


| 
’ 

arwryqesqy “q 

ueuntyey-le pay, 


arqvkngwpes"q pay, "q peurure’nyy 
peuruedny “4 yeiIV PAV, 


ueqair uqi [HL] [ELaa] 


[zLaa) [tad] FeLV-e 
Pqy, ‘qsnuny 


Sgq-unuteyy “q YeTIV 


meyej-le (ad) [ad] 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


CHAPTER 6 


430 


[11-9] yupoy 11'9 WvaDVIa 


Wuliwie J, : . k 
tqy-q psaye Nk “A PS ¢ ———- afm OGY 
wap! > ,Iqey-[e > > rbeydeg-te [or]-[g] 
Lyeys-e > gurypype.np-pe tqey-ye [4] 
[egPLes “q eqkeynd > Lesen-[e [9] 
AspeumEIW —wyeng-q me ena ag ples ‘q ieuip, > ueqqiy uqy [S] 
qakeynz —yeurkeng xrueqteys- [¥] 
peH tueysepeyy-e pxemng [€] 
WuYNZ-e qe,sny ngy [z] 
“Tpye u Tqyem uq Dredyenq eden [1] 
y i TW gqeu,ed-[e 
ada quuy,‘qpewyy  — FeLVv-[e pay, 
ON Sqresny ayei-[e nqy "qsnunx 
pewuerynyy ‘q pryefnyy 
esny nqy “ 
ese uPsey] imeqe{f-e [11] 
Te “q sn 
uaysny [£1] [Zt] 
eLea uqy [9t][St] 


eukeznyy uq] > ibeydeg-fe [FT] 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


aupey iqy “q eAqeA > C*Lezmy-[e [62g 4mz][gz51Mz] 
ezurey Iqy “q qde,nyg > IH'pLes ‘q uewAN, [ZzQ4Mz][9z4Me] 
WRT Pav, 4 YeITV PAeqn, + ueUARINg 

“q zou, NA-[e YadeunN °q YETTY PV, [S29amz][Pzp1Mz] 
nedkeury *q [Leurs] 

> viizefeueyseyy “q ples ‘q'qnddy -q eAyey [11yMz][oLpmz] 
AAW “q WeY-[e pqy, > Wewy, “4 yey pAeqn, [ttysz] 
aryrey iqy “q edyeg + qrueqdeys [Zo48z] 

wuelly, q peuuedny + qyxemys “q eatery [95487] 
W'SjeHT “q teuIN, “q YeITV PqV, > ATuL,uesg-fe [SO,Jsz] 

wap] > ples “q edteg + jequeyy uqi [E9482] 

qaesny “q ueurdeyng + qruepAeyy ‘q sey] [EN48z] [ZO 48z] 
pemmey iqy “q zizy,-[e pqy, > wisy, nqy [Hat] 

WURIIV pAeqn, > qeweyes “q peuweyy [POAT] 

pomeg iqy q wryeaq, + qrunsy, nqy [E541] 


431 


Lyeys-[e [A9aMz] 
PPH 

“luvwpepery-[e pxemng ‘que ug] WHEW ee 

‘peg q vqaeind “.yeys-fe ‘stuuLy'S | 
‘FOSDA "A YELV PAV, WP AV “4 
peurtyy ‘tueqdeys-e ‘qe snyy nqy ‘> 
“wipe “q vate [EeQame]-[11912] 
aque uqi [zat] 


quizery 
“q duel 


aypynuey 
“q uegkeys 
Yorouae] 


PROHIBITION OF RIBA 


ayey 


wkepng “q 
pewuweqny > ELV 
“Pe Pq¥, “4 [82M [D487] 
aquny “q 
peuwueynyy 
[eaphes ‘q 
eqkeindy 


wisn [651M] [S9AMz] 


“UeN 


[21-9] ynpoyy z1'9 WVUDVIG 


wuynz-fe 
qepefaryseg’q — [Lymz][gamz] 
qeny, [orgsz]- evel 


‘Sgq'elnys: quuewye jf Muney WSqzizy,-[e 
ueauey [L482 uiyerqy [9487 ‘qpizey [wasz] pay, -q uv, [WaLs2] 
| ‘ye qistedej-ye [bysz] f [ 
qa bere | f / 
-je rejeyy apes ‘q ruereye7-[e wbnziey 
apryefny Wueuwy, uq] \ BuaeMAcl? “yeiry Pay, q Aepng 
sed, ee vA 
, WYMy, 
tqv “4 Biv, erpprem je vkKiiy, 
-eanyA-[e NqY 


ey qauy, 


W'qes qv 
A anes qv 
I a eyn 
ran a Iqy"q [Aeyng 
qumy, uq] phes nqy \ 
ples 
qiuednyyes “q vate queuyey-ye 


“Je qnady 


\ 


pqy, ‘q qnb,e, [Samz]-[Eymz] 
apHeyy “4 qxeyny [zamz] 
wueuwdejng -q qAerng [tymz] 


Aqueu.ew [4o4nz] aryebeys-je qeqyem qruntisnyy 
qedceyy, se pqy, [Pyat][togme] widen Igy "4 "q zizy,-e pqy, [z4sz][tysz] 
uq] [994Mz] [6402] yepiez weutey-[e pqy, 
apaez iqy uq [Svay[Evat] “iat 
‘q peur] [1541] MuneH | arpatean4s 
q pizeg [eva] [twat] 
ywesbiyy 


“q eaLysnyy arentyy-[e wisy, 
@IPV, qv 
uq] > qeuueynyy-je “q peuueynyy (SH pMz 
wap] > qepe,sey “q pxeunyy [PO IMz] eoame| \ 
aq Avinz -q pizex > q’pn,sey “q [Lewis] [ZD4nz] ; 
Sera eiv, q qeqyem WUPH “4 
4 PQy, > eBerpreM-Te'q peuniyy [gare] WLPS-Te Pav, [base] 


qruewdeyng “q 
qeureqe ny [E4sz} 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


432 CHAPTER 6 


[6][7] al-Bayhaqi 
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\ al-Hakim.N ‘Abd Allah b. 
Yunus b. ‘Abd Muhammad 
al-AIAE b. al-Hasan 
. ‘Uthman b. Ahmad 
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epered Aq poyttusuen [SI-9] ypoE11"s1'9 WVUDVIG 
ayHEM- |e pqy, “4 pures-je pqy, > euUeYINA-[e “q peuUeyN > sezzeg-e [9d] 
wap! > 8g'wrunyerqy q qnb,ex > Lesen-e [1ZNd] 
quisy, q tury, > geuURYIN|\-[e ‘gq peUUeYyN > Lesen-[e [OzNd] 
Ta ysen -q queyy > qqdenyg -q uewdeyng > meyej-fe [6tNd][8tNd] 
a'PHeuN “q eqpny > Sg’peuryy “q YeTIV Pqy, > > Twinbereq-e [ZtNd] 
wap] > uesefy-je ‘q beysy > pedrz ‘q [yes Nqy > [peg-[e ‘q uxesnzy-je nqy > rbeyxeg-e [91nd] 
queyy, > quewlyey-le pqy, -q Iv, > meqej-le [StNd] 
queurn, ‘q 1Ystg > YTV, ‘q ueseF]-[e > pnmeq nqy [PtNd] 
GV, q weysiH > HHseyes-je pAeqn, ‘q peuryy > uepqy, ‘q uesepy-[e nqy > tbeydeg-ye [EtNq] 


yrueuxejng -q epqy, > se~wepy ‘q peumeyny > Lesen-[e [ZtNd] 
wap] > eyy’esnyy ‘q pryefnyy > ueqej-ye [IN] 

wap] > geqdeys ‘q Ty, > Meye;j-ye [ong] 

Mune q pizex > Sg'yerty pAeqn, ‘q peuuedqny 

> qnb.ex ‘q peuumeyny seqqy,-je nqy > wryep-je > tbeydeg-je [6Nq] 
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[91-9] ypoE 91'9 WvUDVIA 


ie 


pAeqn, *q eeped 


= aren ayeqey “4 tv, 
ae | “‘qawy, 
uly Ue], 
Iqv “4 PHEGN qeAqex  gueyq 
‘qatury, pAewnyy 
Jey"yereqny-[e uq] «———. [v"x,e{nyg nqy Soy 


pomeq nqy < ge, v-[e pqy, ‘q snung [g&] ae a 
wiysny < yqdeiny nqy [Ze] TW DEEL TE qyAeinys 


ibeyxeg-je « < seyes-ye peumednyy my, bel sepeiue hanes 
sus Sreuate on a 
pomeq nqy + eyes], q peumuernyy ae ee . . ; 
pomed nqy « Sg°uew “q pouty [ze] : par [pizea “4 UPIIV PAV, ] Rie it] + 


pnaeq nqy « wapy [16] — 
grueurceng “q pyey « wapy [of] 


weqdeys iqy uqy [62] 


uewiey-[e pqy,nqv SS *supy -q 2yeg [€] 


lequeyy uqy [z][1] 


aesow 


sepegypnmeq QPV sauen Uq 
Iqyv UqI + M'uMy, *q IULy, [gz] ay ows 
LeSeN-[e < seNINsueyy ‘qaury, * FT APUSTH 
© gqnqtew ‘q peuuegnyy [22] asepbi “q z1zy,-[e pq, > zizv,-[e pqy, ‘q zeurn, [9t] 
7 NAeyng “q edyex > uIpysry ‘q peutyy > ruezeqej-fe [St] 
mete, -[e gUryPypenwrte teu Dweyeyy-[e-q YETTY Pay, *q peumuuednyy > pef-ye uqy [+1] 
< nrqe,nygq peuntyy [92] “Je > meqe {te [oz]-[21] aes}, “q peurty + m'qnddy -q peurmednyy [Er] 
N1G.ey-Te peumumednyy-q YET Wap] > wiysnyy “q peuruednyy 4 4EIIV PAV, [zt] 
pqy, « qnéty -q peururetnyy [Sz] leq‘pLes a'PLV-1e Pav, “q snung + meqe|-fe [1] [or] 
Lesey-ye [bz] “_-q eqdend wap] > ulpysty “q purty > tuereqej-le [6] 
wirysnyy [€z] adres “q peurtyy > jeyeyy-ye weseyy-[e “q [ews] Is] 
eseq ‘q Deg nqy « wapt [zz] ATeansuew “q pies [4] 


pnmeq nay [12] qumy, -q peuty nyei nqy > wysnyw [9)[$] 
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[6][7] al-Bayhaqi 
al-Hakim Abit al-Hasan 
[ b.‘Abdan 
[3] Ibn Hanbal f 
[4] Aba Dawid Abi Bakr ‘Mined 
. 5 . mai 
[5] Muslim b. ® b. ‘Ubayd [8] Bazzar 
Ahmad b. / 
a Salama.Kh ‘Uabyd b. Ibrahim 
[2][2] + Sharik.B b. Han?’.E 
Yanus b. ‘Abd nals , Yahya b. ‘Abd ‘Abd Allah 
al-A'la.E er Allah b.BukayrB hy, Salih.E 
Ibn ca al-Layth b. Sa‘d.E 
Ibn Lahi‘a.E ‘Ubayd Allah 


\ b. Abi Ja‘far.B 


‘Amir b. Yahya.E 
al-Jallah b. ‘Abd 


and Khalid b. Abi 7 7 ‘ 
mran.E Allah Abi Kathir.E 


Hanash.D. 
Ifriqiyya 


Fadala b. ‘Ubayd 
DIAGRAM 6.17 Hadith [6-17] 
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[GGBu] Aba Dawid < al-Qa‘nabi.M.B 

(GGBKi] al-Shafii 

[GGBKa2] al-Bukhari « ‘Abd Allah b. Yasuf.D.E 
[GWBK3] al-Shaybani.K 

[GWBK4] Yahya b. Yahya.Q 

[GWBK5] Abit Mus‘ab.M 

[GWBK6] Ibn Hibban + al-Husayn b. Idris « Idem 
[GWBK7] Suwayd al-Hadathani.Had 

{GWBK8] al-Tabari « Yanus b. ‘Abd al-Aa.E « Ibn Wahb.E 
[GWBKog] Ibn Hanbal « Uthman b. ‘Umar.M 
[GWBKio} Ibn Hanbal « Aba ‘Amir.B 


[GGBL] al-Darimi < 


Yazid b. Harin.W [GGB1]-[GGBio] 


439 


[GWBKi3][GWBK14] 
al-Tabari 
t 
GWKi] Ibn Hanbal 
teenage “eee eatente 
Ahmad b. Mansiir.Bg 


[GWBKis] Abii Ya‘la 


[GWBKu][GWBKi2] ‘Abd 
al-Razzaq al-San‘ani.Y 


al-Qawariri.B 


Yazid b,  [GW2] al-Tabari- < 


[DiBL] al-Tabari « [ Zuray.B ‘Ali b. Muslim.Bg 
GWi][GWBi]- “ uray‘. 
Ibn paar ich [GWB4][GWBKi] Malik | 
[GWBK2] / 
a see Diagram 6.18.1 “Abbad b.al- 
Ibn Ishaq.M t Ma‘mar.B.Y ‘Awwam.W 
Ibn ‘Uyayna.U 
7 Sufyan b. al- 
Dinar.U Husayn.E 
ae eee - fo —— 
Malik b. Aws.M — 
—— ee 
Ayyub b. ~~, 
Masa.U [GWBs] Ayyiib b. Masa 
se + ‘Isa b. Jabir 
‘Isa b. Jabir 
[GWBs] a d aes," 
GWB5] Muhamma = 7 
b. ‘Isa + Ahmad b. al-Walid Yahya b.Abi 
Kathir.B.Yam 
Rishdin > al-Tabarani b. Mazid e 
Muh d 
b.Rumhé.  Abial-Walid + ; 
Qutayba : al-Tayalisi.B al-‘Abbas b. al- oe 
b. Sa‘id.Bal Walid al-Bayriti ea 
= t 
[GWK2] Ibn Maja Hudba b. 
[GWBKig] Khalid.B 
al-Firyabi.Bg, Abi Khalifa. a}-Tabari 
al-Hasan Bg.Isf 7 ’ 
‘Imran b. 
{GWBKi6][GWBKi7]} Muslim Masa.Jur 
[GWBKi8] al-Tirmidhi | 
[GWK3]-[GWKs5] Abi Bakr al-Isma‘ili ’ 
> Aba ‘Amr Muhammad.N > al-Bayhaqi [GWBK2o0] Ibn Hibban 


DIAGRAM 6.18 Hadith [6-18] 
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[GGB1]-—[GGB5] Ibn Maja < Ibn Abi Shayba.K, ‘Ali b. Muhammad.K, 
Hisham b. ‘Ammar.D, Nasr b. ‘Ali.B, Muhammad b. al-Sabah.Bg 
[GGB6] Ibn Hanbal 
[GGB7|-[GGBog] al-Tabari ~ Ahmad b. Hammad al-Dulabi.Bg.E, 
Yunus b. ‘Abd al-A‘la.E, Ibn Waki. K 
[GGBio] al-Bazzar + Ahmad b. Aban al-Qurashi.B.Bg 
[GGBu] Aba Dawud < al-Qa‘nabi.M.B 
[GWi] Ibn Abi Shayba.K <——— 
[GWBi] Ibn Maja < Ibn Abi Shayba 
[GWB2] al-Nasa’i < Ibn Rahawayh 
[GWB3] Ibn al-Jarad « Mahmid b. Adam.Mar 
[GWBg] al-Shafii 
[GWBKi] al-Humaydi.U 
[GWBKa] al-Bayhaqi « Abu al-Husayn b. al-Fad|.Bg < ‘Abd Allah b. 
Ja‘far b. Durustwayh.Bg.Fasa « Ya‘qib b. Sufyan.Fasa + idem 


Sufyan b. 
“‘Uyayna.U 


DIAGRAM 6.18.1 Hadith [6-18] transmitted by Sufyan b. Uyayna 
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[GKY2] al-Bayhaqi 
ry 


[GKa] al-Nasa’i « Ahmad b. Mani‘.Bg 


[GK2] al-Bukhari < ‘Imran b. Maysara.B 


[GKYi] Muslim 

See [GK3] Ibn Hibban < al-Fad1 b. al Hubab 
Abii al-Rabr « Musaddad.B 
al-‘Ataki.B [GK4] al-Bukhari + Sadaqa b. al-Fadl.Mar 
{GKY3] Ibn Hanbal 
[GW] al-Bazzar — Muw’ammal b. Hisham.B 

‘Abbad b. al- 

‘Awwam.W 
Ibn ‘Ulayya.B 
Aba Bakra.B ___, ‘Abd al-Rahman Yahya b. 
b. Abi Bakra.B Abi Ishaq.B 


Yahya b. 


Salih.E 


fe 


[GK5] ‘Abd al-Rahman b. 
‘Amr Abt Zur‘a.B.D > 
al-Tabarani 

[GKY4] Ishaq b. Mansiir.N > 
Muslim 

[GWa2] ‘Abd Allah b. Ahmad 
b. Shabwayh = al-Bazzar 


DIAGRAM 6.19 Hadith [6-19 | 


Yahya b. Abi ‘Abd al-‘Aziz 
Kathir.B.Yam b. Mukhtar.E 
pale WuheybB al-Mu‘alla b. 
b. Sallam.D | 2 
Mansur.Bg 
Muhammad Ishaq \ 
al-Saghani.M.B ‘Ali b. Ma‘bad.E 
al-Rabi‘b. \ 
Nafi®.D 


[GK8] al-Tahawi 


\ [GK7] Ibn Abi Shayba.K 


Muhammad b. Yahya 
al-Harrani.Kh 


{ 


[GK6] al-Nasa’i 
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CHAPTER 7 


Hadiths that Originated in the Constitution of 
Medina 


1 Introduction 


Studies have been dedicated to the document known in the West as “the 
Constitution of Medina” or “the Medina Charter.” Although its original text 
does not survive, it is cited in the Stra al-nabawiyya of Ibn Ishag (d. 151/768-9) 
in the recension of Ibn Hisham (d. 218/833) and Kitab al-amwal of Abt ‘Ubayd 
al-Qasim b. Sallam (d. 224/838). According to Ibn Ishaq, in the early Medinan 
period (from 1/622 on) the Prophet composed a document in which he de- 
termined the relation “between the emigrants and the helpers and made an 
amical agreement and covenant with Jews (wada‘a fthi Yahiid wa-‘ahadahum), 
whereby he confirmed their belief and secured their properties and prescribed 
their rights and duties.”! On the assumption that this document is authentic, 
as generally admitted by modern researchers,” over 80 hadiths seem to have 
stemmed from it. 

Julius Wellhausen, who was the first to analyze the Constitution of Medina 
in depth, divided it into 47 articles. The following are the articles that seem to 
have been at the origin of these hadiths (translated by Montgomery Watt):3 


Article 2: The Emigrants of Quraysh, according to their former condition, 
pay jointly the blood-money between them, and they (as a group) ran- 
som their captive(s), (doing so) with uprightness and justice (bi-’-maruf 
wa-al-qist) between the believers.* 

Articles 3: Banu ‘Awf, according to their former condition, pay jointly 
the previous blood-wits, and each sub-clan (ta@ifa) ransoms its captive(s), 
(doing so) with uprightness and justice between the believers.® 


1 Ibn Hisham, Siva, 2:147. 

2 Wellhausen, Skizzen, 4:80; Watt, Muhammad at Medina, 225; Serjeant, “Sunnah,” 8; Gil, 
“Constitution,” 45. 

3 The original text is not necessarily included in the translation of Watt. 

4 Ibn Hisham, Siva, 2:147; Watt, Muhammad at Medina, 221. 

5 Ibn Hisham, Sira, 2:147; Watt, Muhammad at Medina, 222. 
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Articles 4-10 have similar texts, with different subjects, i-e., Bantu al-Harith, 
Bant Sa‘ida, etc. 


Article u: The believers do not forsake a debtor among them, but give 
him (help), according to what is fair, for ransom or blood-wit (wa-inna 
al-mu’minin la yatrukuna mufrah® baynahum an yutuhu bi-'l-maruf ft 
fid@ aw aql). 

Article 12: A believer does not take as confederate (halif) the client 
(mawla) of a believer without his (the latter’s) consent. 

Article 13: The God-fearing believers are against whoever of them acts 
wrongfully or seeks (? plans) an act that is unjust or treacherous or hos- 
tile or corrupt among the believers; their hands are all against him (wa- 
inna aydiyahim alayhi jami@"), even if he is son of one of them. 

Article 14: A believer does not kill a believer because of an unbeliever, 
and does not help an unbeliever against a believer (wa-la yaqtulu mu’min 
mumin™ ft kafir. wa-la yansuru kafir®” ‘ala mw’min). 

Article 15: The security of God is one: the granting of neighbourly pro- 
tection by the least of them (the believers) is binding on them (inna 
dhimmat Allah wahida yujiru ‘alayhim adnahum); the believers are pa- 
trons (or clients—mawalt) of one another to the exclusion of (other) 
people.® 

Article 22: It is not permissible for a believer who has agreed to what is 
in this document and believed in God and the Last Day to help a wrong- 
doer (muhdith”) or give him lodging, then upon this man is the curse of 
God and His wrath on the day of resurrection, and from him nothing will 
be accepted to make up for it or take its place (wa-la ywkhadhu minhu 
sarf wa-‘adl).” 

Article 39: The valley of Yathrib is sacred (haram) for the people of this 
document.® 


Most of the hadiths that seem to have stemmed from these articles can be clas- 
sified into four groups, hadiths [7-1|-[7-4]. Table 7.1 shows the elements con- 
tained in each group and the correspondence between these articles and the 
elements contained in these hadiths. 


6 Ibn Hisham, Sira, 2:148; Watt, Muhammad at Medina, 222. 
7 Ibn Hisham, Sira, 2:148-149; Watt, Muhammad at Medina, 223. 
8 Ibn Hisham, Sira, 2:149; Watt, Muhammad at Medina, 224. 
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TABLE 7.1 Elements that derive from the Constitution of Medina 


Article 2-10 11 12 13 14 15 22 39 
Hadith 
[7-1] K KY Q D H M 
[7-2] K KIY  Q D 
[7-3] K L Q 
[7-4] I Ww D H M 


The following are these elements: 


K: “Believers are equal with respect to their blood.’ 

Y: “Muslims are like one hand ... outside the community.’ 

Q: “A believer (or Muslim) should not be killed for an unbeliever.’ 

D: “The granting of protection by the lowest of them is binding on them.’ 
H: “I sanctify Medina ...” 

M: “Whoever innovates ...” 

L: “Blood money, the release of captives” 

I: “In it was written the age of camels.” 

W: “A manumitted slave who makes a contract of patronage ...” 


This table shows that some articles of the Constitution of Medina were extract- 
ed to form these hadiths. This does not necessary mean, however, that those who 
put them into circulation knew the original text of the Constitution of Medina. 
Whether they knew it or at least part of it, it is certain that these articles were 
rewritten in these hadiths in one way or another to convey a particular idea 
or a rule. In the following pages, I will examine the wording of these hadiths 
to detect how they were formed and developed (Sections 2-5). Finally I will 
analyze hadith [7-5], which concerns the murder of a non-Muslim (Section 6). 


2 Hadith [7-1] 


In this section, I analyze hadith [7-1], some of whose matns seem to be the 
closest to that of the Constitution of Medina. It is represented by hadith [7-1. 
KDYQA2] (isnad: Ahmad b. Hafs [Nishapur, d. 258/871]|—Hafs b. ‘Abd Allah 
[Nishapur, d. 209/824 |— Ibrahim b. Tahman [ Basra, d. 158/774—5 |—al-Hajjaj b. 
al-Hajjaj [Basra]|—Qatada [Basra, d. 117/735-6]—Abt Hassan al-A‘raj [Basra, 
d. 130/747—-8]), according to which al-Ashtar (Kufa, Egypt, d. 37/638) narrated: 
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He said to ‘Ali, “What the people have heard (from you) has become wide- 
spread among them. If the Messenger of God told you anything, then tell 
us.” He responded, [S] “The Messenger of God did not tell me anything 
that he did not tell the people, except that in the sheath of my sword 
there is a sheet (sahifa).” It was written therein, [M] “Abraham sanctified 
Mecca. I sanctify Medina. It is a sanctuary between its two rocks, where 
it is prohibited to cut trees except to use in breeding camels and to carry 
arms for battle. [H] Whoever innovates a heresy will incur the curse of 
God, the Angels, and all the people on himself, as well as whoever in- 
novates a heresy, and whoever harbors him. None of his compulsory or 
optional good deeds of worship will be accepted. [K] Believers are equal 
with respect to their blood, [D] the lowest of them being entitled to give 
protection to them. [Y] They are like one hand against all those who are 
outside the community. [Q] A believer shall not be killed for an unbe- 
liever, [A] nor a confederate within the term of confederation with him.” 


Let us call hereafter what was written in the sheet “document.” Table 7.2 shows 
the elements contained in each hadith. One element that is not found in the 
Constitution of Medina is element S, i.e., the clause to the effect that the docu- 
ment was found in the sheath of the sword of ‘Ali. 


TABLE 7.2 Combination of elements in hadith [7-1] 


hadith inte 
[7-1-KDQA1] S-K-D-Q-A 
[7-1-KDQA2]-[7-1.KDQA3] S-K-D-Q-A-M 
[7-1.KDYQA1] S-K-D-Y-Q-A 
[7-1-KDYQA2] S-M-H-K-D-Y-Q-A 
[7-1-KDYQA3] S-H-M-K-D-Y-Q-A 
[7-1-KDYQA4], [7-1.KDYQAg] S-K-D-Y-Q-A-M 
[7-1.KDYQA5]-[7-1.KDYQA8] S-K-D-Y-Q-A 
[7-1.KYDQA1 ]-[7-1.KYDQA5] S-K-Y-D-Q-A-M 
[7-1-KYDQA6], [7-1.KYDQA7 | K-Y-D-Q-A 
[7-1-YDQA] S-M-H-Y-D-Q-A 
[7-1.YKDQA1] M-H-Y-K-D-Q-A 
[7-1.-YKDQA2] S-Y-K-D-Q-A 


g Nasal, Sunan, 5:208, no. 8681. 
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In what follows, I will analyze at first element K, Y, and D, then elements 
Q-A, and finally element S. 


2.1 Elements K, Y, and D 

Table 7.2 shows that in 19 out of 22 hadiths the document begins with element 
K, ie., the clause that “believers are equal with respect to their blood.” As for 
the Constitution of Medina, Articles 2-10 prescribe that each group assumes 
the responsibility to pay blood money and ransom “with uprightness and jus- 
tice” (bi-’l-mauf wa-al-qist), as noted. The exact meaning of “with uprightness 
and justice” cannot be determined with exactitude, but in conjunction with 
the principle of the equality of Muslims before God, this article can easily lead 
to element K, which expresses the idea that the amount of blood money to 
be paid for the murder of a believer (if he/she is free) is equal. In fact, jurists 
unanimously hold that the amount of blood money to be paid in the case of 
the murder of a free male Muslim is equal irrespective of his race, his pro- 
fession, whether he is a descendant of a slave who was manumitted (i-e., he/ 
she is a mawla) or his ascendants were free from the outset (ie., he is hurr 
al-asl), or when he or his ancestors converted to Islam.!© The same is true of 
a female Muslim, although the amount of blood money to be paid in the case 
of the murder of a free female Muslim is half of a free male Muslim. But there 
is another possibility. Lecker writes that Article 13 concerns specifically those 
among the believers who made an excessive demand in a matter of retaliation 
or blood money." If this interpretation is correct, Article 13 may be another 
origin of element K. 

As for element Y, it may have derived likewise from Article 13, which refers to 
the solidarity of righteous believers against evil believers. It can be converted 
to element Y, that is, the idea of the solidarity and the supremacy of the Islamic 
community over other communities. 

What about element D? Hadiths belonging to hadith [7-1] can be divided 
into two groups according to whether it comes immediately after element K or 
element Y. The above-cited hadith [7-1.KDYQA2] belongs to the former group. 


10 —_ But the amount of blood money to be paid in the case of the murder of a free female 
Muslim is half of a free male Muslim. Shafit, Umm, 6:21; Nawawi, Rawda, 9:257; Shirazi, 
Muhadhdhab, 2:197; Kasani, Bada’, 7:254; Marghinani, Hidaya, 4:178; Ibn ‘Abd al-Barr, 
Kaft, 596; Ibn Shas, Iqd, 31112; Ibn Qudama, Kafi, 4:77; Mardawi, Insaf, 10:62. These ele- 
ments are taken into consideration to determine whether or not a man is an equal (kaf’) 
to a woman. If he is inferior to her in any of these elements, their marriage is invalid or 
susceptible to be annulled at the request of her ‘asaba (male agnates). 

11 Lecker, The ‘Constitution of Medina, 10-113. 
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The latter group is represented by hadith [7-1.KYDQA4], according to which 
the document in the sheath of the sword of ‘Ali reads: 


Believers are equal with respect to their blood. They are like one hand 
against all those who are outside the community, the lowest of them 
being entitled to give protection (dhimma) to them. Verily, a believer 
shall not be killed for an unbeliever, nor a confederate within the term of 
confederation with him ... 


Which order was the original, K-D or Y-D? Why did some transmitters change 
the original order? To answer these questions, it is necessary to determine 
the meaning of the term dhimma in these hadiths. Dhimma usually denotes 
a treaty concluded between the Islamic community and another community, 
by virtue of which the former must protect the latter, while the latter owes 
some obligations, including the payment of jizya and kharaj, to the former, 
or the security guaranteed by such a treaty. However, some scholars assert in 
their comments on some hadiths that dhimma signifies aman (“safe conduct”). 
Commenting on hadith [7-4.IMD2] (to be examined in Section 5), which con- 
tains the statement of the Prophet, “The protection granted by the Muslims is 
one, the lowest of them being entitled to give it” (dhimmat al-muslimin wahida 
yas‘@ biha adnahum),!8 al-Nawawi writes that dhimma in this hadith means 
aman, and that once a Muslim has conferred an aman upon an unbeliever, 
every Muslim must respect it.4 Al-Tirmidhi writes that this interpretation is 
accepted by scholars.!® 

According to jurists, “The term aman signifies a safe conduct or pledge of 
security given by a Muslim to a non-Muslim alien upon the termination of hos- 
tilities or, more often, to an outsider visiting the Abode of Islam (dar al-Islam) 
for a limited period of time.’ It can be given by any competent Muslim or by 
the Islamic state, and every Muslim is required to respect it. A non-Muslim 
harbi for whom aman is granted is called musta’min.!® 

Similar interpretations are adopted by non-Sunnis. According to the Twelver 
scholar al-Kulayni (d. 349/921), when asked about the meaning of the state- 
ment of the Prophet, “The lowest of them is entitled to give their dhimma,’ 
Ja‘far al-Sadiq responded as follows: if the Muslim army besieges polytheists 


12 Aba Dawud, Sunan, 4:180—-181, no. 4530. 

13. = Muslim, Sahih, 2:994—995, no. 467 (1370). 

14 Nawawi, Sharh, 9:203. 

15 Tirmidhi, Sunan, 4:142. 

16 —_ Hasan Khalilieh, Encyclopaedia of Islam, Three, s.v. “Aman.” 
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and one of them asks the Muslims to give a safe-conduct (aman) so that he 
can meet their commander to negotiate with him, whereupon the lowest of 
the Muslims gives him the safe-conduct, the highest of the Muslims must 
respect it.!” 

The Ibadi scholar al-Rabi‘ b. Habib (d. 171/787-8) gives a similar explanation 
in his comment on a similar hadith, which reads that Ibn ‘Abbas narrated: 


The Prophet stated, “Muslims are equal in respect of blood. Their prop- 
erty is inviolable among them. They are like one hand against all those 
who are outside the community, the lowest of them being entitled to 
give their dhimma and the farthest of them violating it (yas‘@ adnahum 
bi-dhimmatihim, wa-yaruddu ‘alayhim aqsahum). A Muslim shall not be 
killed for an unbeliever. An unbeliever does not inherit a Muslim and vice 
versa. 


Al-Rabr‘ writes that the clause “the lowest ... violating” means that “if the low- 
est of the Muslims give an ‘ahd, it is binding on the Muslims, and whoever 
among Muslims violates it is a violator” (dha ata adna rajul min al-muslimin 
al-‘ahd, lazimahum, wa-man radda al-‘ahd min al-muslimin kana radd™).8 He 
interprets ‘ahd (“pact”) to mean an aman (“safe-conduct”). 

We can easily understand hadith [7-1.KYDQA4] on the basis of these inter- 
pretations. Since the Islamic community is a single community constituted by 
equal Muslims, the aman that a Muslim confers on a harbi should be respected 
by every Muslim. With regard to hadith [7-.KDYQA2], however, it is difficult to 
harmonize elements K-D, i.e., the clause, “The believers are equal with respect 
to their blood, the lowest of them being entitled to give protection to them ...” 
(al-mu’minun tatakafa’u dim@uhum yas‘@ bi-dhimmatihim adnahum) with this 
interpretation, because this clause, if taken literally, means that every believer 
must give protection to any other believer, for it is natural to interpret the pro- 
noun hum/him which appears three times in this clause to mean “the believ- 
ers” (al-mu’minun). That is to say, dhimma in this hadith means the mutual 
protection that exists among the believers. 

This interpretation is the same as that which modern researchers adopt 
with regard to dhimma that appears in Article 15 of the Constitution of Medina, 
which states, “The security of God is one: the granting of neighborly protection 
by the lowest of them is binding on them (inna dhimmat Allah wahida yujtru 
‘alayhim adnahum); the believers are friends of one another to the exclusion of 


17 Kulayni, Furi‘ 5:19; cf. Tasi, Tahdhib, 6:53. 
18 — Rabi‘ b. Habib, Jami‘, 260, no. 664. 
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(other) people.” Gil writes, “Dhimmatu'llahi should therefore be understood, as 
indeed it was, in the sense of a solidarity union, protected by Allah, who inter- 
venes for the sake of every one, and so does every man concerning his fellow.’ 
Denny writes, “This probably means that all the members of the wnmah 
have equal protection, which the ummah as a whole guarantees under God.”?° 
According to hadith [7-X1] (ésnad: Isma‘l b. Muhammad b. al-Fad]—al-Fad] b. 
Muhammad b. al-Musayyab [Nishapur, d. 282/895—-6]—Ibrahim b. Hamza al- 
Zubayni [Medina ]—‘Abd al-‘Aziz b. Abi Hazim [Medina, d. 185/801—2 ]|—Kathir 
b. Zayd (Medina, d. 100/718—g9)—al-Walid b. Rabah [Medina, d. 117/735-6]), 
Abu Hurayra narrated that the Prophet stated, “Even the lowest of them may 
provide asylum on behalf of my community” (yujiru ‘ala ummati adnahum).”1 

It is disputed whether umma in the Constitution of Medina means the 
community of Muslims or it also includes Jews. Likewise, it is not certain 
whether “my community” in hadith [7-X1] means the community of Muslims. 
But hadith [7-2.YK(D)*] (isnad: Ibn Maja—Hisham b. ‘Ammar [Damascus, 
d. 245/858 |—Hatim b. Isma‘ll [Kufa, Medina, d. 186/802 ]—‘Abd al-Rahman b. 
‘Ayyash [Medina]|—‘Amr b. Shu‘ayb ...) reads that the Prophet stated: 


The hand of the Muslims is over others, and their blood and wealth is 
equal in value. The asylum granted by the lowest of them applies to the 
Muslims, and the farthest of them are violating against the Muslims (if 
they do not respect the granting of an asylum) (wa-yujiru ‘ala al-muslimin 
adnahum, wa-yaruddu ‘ala al-muslimin aqsahum).?? 


Let us note that the sentences, “Their blood and wealth is equal in value. The 
asylum granted by the lowest of them is binding on all Muslims” in this hadith 
corresponds to the statement, “Believers are equal with respect to their blood, 
the lowest of them being entitled to give protection on their behalf” in hadith 
[7-1.KDYQA]. Therefore, it is reasonable to interpret dhimma in hadith [7-1 
KDYQA] to mean the mutual protection among believers (expressed by the 
clause, yujiru ‘ala al-muslimin adnahum, in hadith [7-2.YK(D)*]) and that this 
hadith, which is close to the original hadith [7-1], was reformulated as hadiths 
in which element D comes immediately after Y, like hadith [7-1.KYDQA], 
whereby dhimma was redefined as an aman. 


19 Gil, “The Constitution of Medina,” 54. 

20 Denny, “Ummah in the Constitution of Medina” 46. 
21 Hakim, Mustadrak, 2:68, no. 2681. 

22 Ibn Maja, Sunan, 2:895, no. 2685. 
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2.2 Elements Q-A 
Elements Q-A, i.e., the clause, “A believer shall not be killed for an unbeliever, 
nor a confederate within the term of confederation with him,” poses a ques- 
tion of interpretation. To start with, so far I have translated “mu’min(un)” as 
“believer(s).” As far as the above-cited hadith [7-1.KYDQA4] is concerned, it is 
certain that “believers” mean Muslims. But this does not necessarily apply to 
the original hadith [7-1]. Modern scholars disagree as to the meaning of the 
mumin in the Constitution of Medina. Denny writes, “the many other occur- 
rences of mu’min (-tin) seem in any case to include everyone who is a party to 
the agreement, except for no. 25, which distinguishes Jews from the believ- 
ers and identifies, by means of parallelism, the believers with the Muslims.”% 
Hoyland writes, “One should perhaps, then, regard the term as including the 
Jews among, rather than distinguishing them from, all other monotheists, 
“believers” being the general appellation and Muslim and Jew specific cases 
thereof.’ Donner asserts that “Muhammad’s community in Yathrib, then, 
consisted of Believers in God and the Last Day (mu’minin),” include “Jews, who 
could observe the law of the Torah,” and other than Jews, who “observed the 
law as revealed in the Qur’an.”*5 

Other scholars have raised objections to these interpretations,?® but by 
assuming that mu’minun in the Constitution of Medina generally refer to all 
the parties to the agreement, we can explain Article 14, which reads, “A be- 
liever (mu’min) does not kill a believer on account of an unbeliever (Aajir).” 
This article seems to presuppose the following case: a mu’min has killed an 
unbeliever, who leaves behind heirs (i-e., those who have the right to claim re- 
taliation), at least some of whom are believers. This article demands that such 
believers forsake their claim to retaliation. Therefore, the “believers” seem to 
include Jews who concluded this agreement with the Prophet, for it is reason- 
able to suppose that the Prophet required all the parties to the agreement not 
to claim retaliation against one another in the case of one of a “believer” who 
killed a non-Muslim who had not concluded an agreement or a treaty with the 
Muslims. 

It must be objected, however, that the Prophet may have addressed explic- 
itly only Muslims in this Article, while he expected that a non-Muslim confed- 
erate would forsake retaliation against a Muslim who killed a non-confederate 


23. Denny, “Ummah,” 43. 

24 Hoyland, “Sebeos, the Jews and the Rise of Islam,’ 95. 

25 Donner, “From Believers to Muslims,” 16. 

26 ~~ Serjeant, “The ‘Constitution of Medina,” u; idem, “The Sunnah Jami‘ah,’ 12; Lecker, The 
‘Constitution of Medina, 43-45; Arjomand, “The Constitution of Medina,” 574, note 48. 
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(kafir, as he is called in Article 14) and vice versa. Whether the term mu’min in 
the Constitution of Medina include only Muslims or Muslims and their non- 
Muslim confederates, it should be noted that elements Q-A, which seems to be 
a reformulation of Article 14, suggest that non-Muslim confederates are sub- 
ject to the same rules as Muslims as far as murder is concerned. 

To demonstrate this point, let us set forth in brief the Sunni rules concern- 
ing retaliation. Several verses of the Quran refer to retaliation. Q. 5:45 states 
that the law of retaliation derives from the Old Testament: “And We prescribed 
for them therein: The life for the life, and the eye for the eye, and the nose for 
the nose, and the ear for the ear, and the tooth for the tooth, and for wounds 
retaliation. But whoso forgoeth it (in the way of charity) it shall be expia- 
tion for him. Whoso judgeth not by that which Allah hath revealed: such are 
wrong-doers.”?” Q. 17:33 reads, “And slay not the life which Allah hath forbidden 
save with right. Whoso is slain wrongfully, We have given power unto his heir, 
but let him not commit excess in slaying. Lo! he will be helped.”?® This verse 
prescribes that the right of retaliation belongs to the heirs of the victim. 

However, there are cases in which the heirs of the victim cannot claim re- 
taliation. The Shafi‘is and the Hanbalis hold that in three cases retaliation can- 
not be claimed: (i) the case of a free person who killed a slave; (ii) the case of a 
Muslim who killed a non-Muslim, whether the victim is a dhimmi, a musta’min, 
or a harbi; (iii) the case of a father who killed his child, and in general, the case 
of an ascendant who killed a descendant. In brief, if the offender is superior to 
the victim with respect to either his social status or belief or kinship, the for- 
mer is not subject to retaliation, so if a Muslim slave killed a free Christian, the 
former cannot be killed in retaliation. Likewise, if the latter killed the former, 
the latter is not killed in retaliation either.?9 But the Hanafis exempt from retal- 
iation only an ascendant who killed his descendant, the owner of a slave who 
killed his slave, and a Muslim who killed a harbi. In other words, a Muslim who 
killed a dhimmi or a slave belonging to another may be killed in retaliation.>° 

Elements Q-A, taken literally, accord with the Hanafi view for the following 
reason: jurists unanimously hold that a non-Muslim who has killed a dhimmi 
or a musta’min (let alone a Muslim) is killed in retaliation whether he is a 


27 Translated by Pickthall. 

28 Translated by Pickthall. 

29 Nawawi, Rawda, 9:150-152; Shirazi, Muhadhdhab, 2:173-174; Kalwadhani, Hidaya, 2:100- 
101; Ibn Qudama, K@fi, 4:5, 7. 

30 ©Marghinani, Hiddya, 4160-161; Kasani, Bada’, 7:236; Sarakhsi, Mabsut, 26:129-134. 
According to Zahir al-riwaya, a Muslim who killed a musta’min is not killed in retalia- 
tion, but the opposite view is attributed to Abu Yusuf. Kasani, Bada’i, 7:236. The Maliki 
doctrine is more complicated. ‘Utbi, Mustakhraja, 15:499. 
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dhimmi, or a musta’min.*! Ibn Junayd (Baghdad, d. 260/873-4) said to Yahya 
b. Ma‘in (Baghdad, Medina, d. 233/848) that people would say, “A Muslim shall 
not be killed for an unbeliever who is a harbi, and a confederate shall not be 
killed for an unbeliever who is a Aarbi within the term of confederation with 
him.”2? Likewise, al-Shafil quotes al-Shaybani as having said that “Aajfir” in ele- 
ments Q means “unbelievers who are among the people of war (ahl al-harb) 
and do not make a covenant (with Muslims).”33 Consequently, element Q, if 
followed by element A, means that a Muslim who has killed a harbi shall not be 
killed in retaliation and that, by argument a contrario, a Muslim who has killed 
a dhimmi or a musta’min shall be killed in retaliation. As noted just above, the 
Hanafis adopt this position. 

That elements Q-A can be interpreted in this way is corroborated by some 
athars concerning the case of a Muslim who has killed a dhimmi or a mu‘a@had. 
Al-Shaybani quotes ‘Ali as having said, “If a Muslim kills a Christian, he should 
be killed for him” (athar [7-X2]).34 He records also an athar (athar [7-X3], isnad: 
Qays b. al-Rabi‘ [Kufa, d. 165/781-2]—Aban b. Taghlib [Kufa, d. 141/758—9 |— 
al-Hasan b. Maymun—‘Abd Allah b. ‘Abd Allah, a mawla of the Hashimis), 
according to which Abi al-Janub al-Asadi (‘Uqba b. ‘Alqama al-Yashkuri, Kufa) 
narrated as follows: a Muslim who had killed a dhimmi (ahl al-dhimma) was 
brought before ‘Ali b. Abi Talib. When his murder was established, ‘Ali sen- 
tenced him to death, whereupon the brother of the victim came and said that 
he would forgive the murderer. ‘Ali said that perhaps they had threatened him, 
but he responded that even if the murderer were killed, the victim would not 
return. ‘Ali said, “You know best about our dhimma. His blood is equal to our 
blood, and his blood money is equal to our blood money (damuhu ka-damina, 
wa-dtyatuhu ka-diyatina).’*> The isnad of this athar alludes to its circulation in 
Kufa. The Kufan traditionist Ibn Abi Shayba records an athar (athar [7-X4]) to 
the effect that ‘Ali and Ibn Mas‘td said that if a Muslim killed a Christian or a 
Jew, he would be killed.3® 


31 ‘Abd al-Karim Zaydan, Ahkam, 248-254. 

32 Yahya b. Ma‘in, Swalat Ibn Junayd, 285, no. 53; cf. Tahawi, Mushkil, 3:277. 

33  Shafid, Radd, 7:322. 

34  Shaybani, Hujja, 4:347. 

35  Shaybani, Hujja, 4:352-355; cf. Shafit, Umm, 7:321; Bayhaqi, Sunan, 8:34. 

36 ~— Ibn Abi Shayba, Musannaf, 14:181, no. 28032. But Ibn Abi Shayba records also an athar 
(isnad: Isr#il b. Yunus [Kufa, d. 160/776-—7|—Jabir [b. Yazid al-Ju‘fi, Kufa]—al-Sha‘bi) that 
‘Ali stated, “It is a sunna that a believer shall not be killed for an unbeliever, nor shall 
be a free person be killed for a slave.” Ibn Abi Shayba, Musannaf, 14:86, no. 28048; cf. 
Daraqutni, Sunan, 3:134, no. 163. 
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Likewise, to the second caliph ‘Umar are attributed athars inspired by the 
same idea. Al-Shaybani records an athar (athar [7-X5]) to the effect that ‘Umar 
sentenced to death a Muslim who killed a Christian of al-Hira by treachery 
(ghilat2”),3” although this decision may have been exceptional, as suggested 
by the phrase “by treachery.” Al-Shaybani records another athar (athar [7-X6]) 
that relates as follows: a Muslim who belonged to the tribe Bakr b. Wail killed a 
man from al-Hira.38 Upon hearing of this, ‘Umar sent a letter commanding that 
the murderer be delivered to the owners of the blood-wit, who could elect ei- 
ther to kill or to exonerate him. In accordance with this command, the murder- 
er was delivered to a man called Hunayn, who killed him in return. Afterwards, 
‘Umar sent another letter, writing that if the murderer had not been killed by 
the victim’s relatives, the governor should not kill him either. People thought 
that ‘Umar wished that the heirs of the victim would be satisfied with blood 
money.®? Ibn Abi Shayba records an athar (athar [7-X7], isnad: Waki‘—Abi al- 
Ashhab [Basra, d. 165/782]|—Abt Nadra [Basra, d. before 110/728]), according 
to which ‘Umar killed in retaliation a Muslim who had killed a dhimmi.*° 

Regarding the amount of blood money, al-Shafii cites athar [7-X8] (isnad: 
‘Abd al-Wahhab al-Thaqafi—yYahya b. Sa‘id [b. Qays, Medina, d. 143/760-1), 
which states that the Medinan jurist and traditionists Sulayman b. Yasar 
(d. 107/725-6) said: 


People would issue a judgment [commanding a Muslim who had killed] 
a Zoroastrian [to pay] 800 dirhams, whereas in the case of a Jew or a 
Christian killed [by a Muslim], judgments would be issued requiring 
that the same amount be paid [to the victim’s relative] as that which 
their people pay as blood money among them (yugda lahum bi-qadr ma 
ya qiluhum gawmuhum fi-ma baynahum).*! 


37. Shaybani, Hujja, 4:345. 

38  Al-Hira was the ancient capital of the Lakhmid dynasty and its inhabitants were 
Christians. The Muslims concluded a treaty with them in 12/633 by which the Christians 
were to pay tribute. 

39  Shaybani, Hujja, 4:355-356; idem, Athar, 344-355, no. 590. 

40 Ibn Abi Shayba, Musannaf, 14:82, no. 28037. As noted, however, non-Hanafis hold that 
a Muslim who has murdered a non-Muslim (whether he is a dhimmi, a musta’min, or a 
harbi) is not killed in retaliation. We will see also that there are several athars to the effect 
that ‘Ali and ‘Umar decided that a Muslim who killed a non-Muslim should not be killed 
in retaliation. 

41 Shafi, Umm, 7:217. 
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Sunni jurists unanimously hold the Gqila*? of a person who has killed some- 
one unintentionally responsible for the payment of blood money. For our pur- 
poses, it is interesting that the Medinans or Muslims in general (in the earliest 
days of Islam) would differentiate between Zoroastrians on the one hand, and 
Jews and Christians on the other hand. They applied to the former the same 
rule as the one that later Sunnis applied to dhimmis in general, whereas they 
applied the law of the Jews or Christians to the case of a Muslim who killed 
one of them. 

In contrast, Malik narrated that the seventh Umayyad caliph ‘Umar b. ‘Abd 
al-‘Aziz decreed that if a Jew or a Christian was killed the amount to be paid 
was a half of the amount to be paid if a Muslim was killed.*3 This report in- 
dicates that Islamic law is applied to the case of a Muslim who has killed a 
dhimmi and that the status of the latter is inferior to that of a Muslim. Hanafi 
jurists hold that the amount of blood money of a dhimmi is the same as that 
of a Muslim, whereas non-Hanafi Sunnis hold that the former is inferior to the 
latter.4 

We can safely say that elements Q-A are inspired by the same idea as the 
aforementioned sentences attributed to ‘Ali (athars [7-X2]-[7-X4]) and ‘Umar 
(athars [7-X5|-[7-X7]), and the Hanafi view. In this context, it is interesting 
to note that ‘Ali, who is reported to have stated that “his blood is equal to our 
blood, and his blood money is equal to our blood money” in athar [7-X3], is 
the narrator of hadith [7-1]. If one takes this statement into consideration, 
“believers” in the clause, “Believers are equal with respect to their blood,” in 
hadith [7-1.KDYQA2] may originally have meant Muslims and their confeder- 
ates but later came to mean Muslims. Likewise, we may infer that “believer” 
in element Q originally meant a confederate as well as a Muslim but that, as 
it came to mean only a Muslim, element A was added to indicate that the rule 
that a Muslim shall not be killed for a Aarbi should be applied to a confederate 
by extension, implying that Muslims and dhimmis are equal in the matter of 
murder. 


42 Agila “denotes the group that, by virtue of its connection to a person who has acciden- 
tally injured or killed another, is held liable to pay blood money (diya or ‘aq/) on behalf 
of that person.” According to the Hanafis, it consists of the soldiers of the same regiment, 
whereas according to the non-Hanafis, it consists of tribesmen of the offender. R. Peters, 
Encyclopaedia of Islam, Three, s.v. “Agila.” 

43. Malik, Muwatta’, recension of Yahya b. Yahya, 750, no. 32; Malik, Muwatta’, recension of 
Abt Mus‘ab al-Zuhni, 2:241, no. 2294. 

44 Nawawi, Rawda, 9:258; Shirazi, Muhadhdhab, 2:97; Kalwadhani, Hiddaya, 2:25; Sahnin, 
Mudawwana, 6:395; Ibn ‘Abd al-Barr, Kafi, 597; Qarafi, Dhakhira, 12:356; Mardawi, Insaf, 
10:64. 
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Finally, let us make a remark. In 18 out of 22 hadiths belonging to hadith 
[7-1], the term “believer(s)” (mu’min, mu’minun) is used both in element K and 
element Q, as is the case with the hadith [7-1.KDYQA2] cited above. This is in 
contrast with hadiths [7-2] and [7-3]. I will return to this point. 


2.3 Element S 

This element, i.e., a document preserved in the sheath of the sword of ‘Ali, is 
found in 19 out of 22 hadiths belonging to hadith [7-1]. Relying on Mujam al- 
udab@ of Yaqut, according to whom Ibn Ishag “was exclusively devoted to ‘Abd 
Allah b. Hasan b. Hasan, ... the chief of the ‘Alawis in his day,” Robert B. Serjeant 
writes, “Here is the obvious source of the ‘Constitution’-—a person from whom 
Ibn Ishaq could have copied it; and in whose hands, were it preserved at all, 
would it more likely be found than in those of the chief of the ‘Alawis?”4> In 
support of this inference, he invokes the fact that a report that the Prophet en- 
trusted ‘Ali with a document referred to in the above-cited hadith [7-1.KDYQA] 
is prefaced to hadiths recorded in all six canonical hadith collections.*¢ This 
inference, however, is questionable, because, on the one hand, none of the 
hadiths belonging to hadith [7-2], whose isndads include Ibn Ishaq, mentions a 
document preserved by ‘Ali, and, on the other hand, Ibn Ishaq does not appear 
in the isndds of hadiths belonging to hadiths [7-1], [7-3], and [7-4], which refer 
to the document that ‘Ali preserved. The early transmitters of hadith [7-1] are 
mostly Basrans, and those of hadiths [7-3] and [7-4] are all Kufans. Therefore, 
it is reasonable to suppose that element S originated in Iraq. 

In this regard, it is interesting that many hadiths refer to the occasion 
on which the first transmitter saw the document that ‘Ali preserved in the 
sheath of his sword. In particular, n hadiths ([7-.KDYQA4]-[7-1.KDYQA7], 
[7-1.KYDQA1|-[7-1.KYDQA6], [7-1.KDQA2]) read that Qays b. ‘Ubad (Basra, 
d. after 80/699—700) narrated, “Al-Ashtar and I went to ‘Ali” and asked him if 
the Prophet had given him any instruction that he did not give to people in 
general.*’ Al-Ashtar, viz., Malik b. al-Harith al-Nakha’i al-Kufi (d. 37/638), was 
a Kufan Successor. He participated in the battle of the Camel and the battle 
of Siffin with ‘Ali. He was appointed by ‘Ali as the governor of Egypt, but died 
before he arrived there.48 We cannot say with any certainty whether this epi- 
sode is historical or not. But if it is not historical, we can nevertheless imagine 


45 Serjeant, “The ‘Constitution of Medina’” 4. 

46 —_ Serjeant, “The ‘Constitution of Medina’ 5. 

47. Inhadith [7-1.KDYQA8], Jariya b. Qudama al-Sa‘di (Basra, d. 62/681) went to ‘Ali with Qays 
b. ‘Ubad. He participated in the battle of Siffin with ‘Ali. Ibn Hajar al-‘Asqalani, Tahdhib, 
1:357, NO. 1044. 

48 Ibn Hajar al-‘Asqalani, Tahdhib, 5:354-355, no. 7488. 
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the motive on account of which hadith [7-1] (as well as hadiths [7-3] and [7-4]) 
was prefaced with a description of this scene. I will return to this point in the 
Conclusion (see pp. 470-471). 


2.4 Summary 

Let us summarize the formation and reformulation of hadith [7-1], with spe- 
cial emphasis on elements K-D-Y or K-Y-D and elements Q-A. The combina- 
tion of elements K-D-Y (as in hadith [74.KDYQA]) was found in the original 
hadith, which was inspired by the same idea as that which was behind the 
Constitution of Medina. It was later reformulated as the combination of ele- 
ments K-Y-D (as in hadith [7-1.KYDQA]). This process went hand in hand with 
the change in the meaning of dhimma, which originally referred to the mutual 
protection among Muslims but later came to mean an aman or guarantee of 
safe-conduct. Elements Q-A, which are found in all the hadiths belonging to 
hadith [7-1], are a reformulation of Article 14 of the Constitution. But while 
Article 14 concerned the case of a Muslim or a confederate who killed an unbe- 
liever, leaving behind heirs including Muslims or confederates, elements Q-A 
are inspired by the general idea that Muslims and confederates (dhimmis and 
musta’mins) are subject to the same rules, that is to say, treated equally, as far 
as murder is concerned. 


3 Hadith [7-2] 


Hadith [7-2] comprises 18 hadiths which have in common the isnad ‘Amr b. 
Shu‘ayb (Medina, Taif, Mecca, Kufa, d. 18/736—7)—Shu‘ayb b. Muhammad— 
Muhammad b. ‘Abd Allah b. ‘Amr b. al-‘As. As his name indicates, Muhammad 
was a descendant of ‘Amr b. al-‘As (d. 43/664), the famous commander 
who led the conquest of Egypt. He seems not to have been reputed as a 
traditionist,*9 while his father ‘Abd Allah b. ‘Amr (d. 63/683) was a Companion 
who transmitted many hadiths.5° Muhammad’s son Shu‘ayb is mentioned as 
the first generation of Taif in Kitab al-Tabaqat of Khalifa b. Khayyat.5! ‘Amr b. 
Shu‘ayb was a reputed traditionist.5? Ibn Hibban writes that he was a Kufan.5? 


49 Ibn Hajar al-‘Asqalani, Tahdhib, 5:173-174, no. 7035. 

50 Ibn Sa‘d, Tabagat, 5:82-90, no. 732. 

51 Khalifa b. Khayyat, Tabaqat, 5u; cf. Ibn Hibban, Thigat, 4:357; Ibn Hajar al-‘Asqalani, 
Tahdhib, 2:509, no. 3271. 

52 Ibn Hajar al-‘Asqalani, Tahdhib, 4:347-351, no. 583. 

53 Ibn Hibban, Thiqat, 8:486. 
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TABLE 7.3. Combinations of elements in hadith [7-2] 


hadiths matin 
[7-2.Q1]-[7-2.Q4] Q 

[7-2.QA1], [7-2.QA2] F-Q-A 
[7-2.KDYQA] F-P-K-D-Y-Q-A 
[7-2.KD*YQA1]-[7-2.KD*YQA3] K-D*-Y-Q-A 
[7-2.KD*Y] K-D*Y 
[7-2.YK(D)*] Y-K-(D)* 
[7-2.YK(D)*QN] FJ-Y-K-(D)*-Q-N 
[7-2.¥(D)*QN1]-[7-2.(D)*QN3]_—-F-Y-(D)*-Q-N 
[7-2.YD*QN1 ]-[7-2.YD*QN2] F-J-Y-D*-Q-N 
[7-2.YKQN(D)*] F-Y-K-Q-N-(D)* 


Al-Dhahabi writes that he was living in Taif and was a leading jurist and tradi- 
tionist there.5+ 

Table 7.3 represents the elements contained in these hadiths. The following 
are the elements contained in the statement of the Prophet other than those 
explained above: 


F: The Prophet stated in his khutba and/or in the year of the conquest 
P: “There is no prayer after the afternoon prayer ...” 

J: “Alliance (Ailf) that existed in the Jahiliyya period, ...” 

N: “diya of ... Muslim, their alms ... place” 


“D*” means that the term dhimma is explained in some detail, as in the case in 
hadith [7-2.KD*YQA1] (see below). “(D)” means that the term “dhimma’ is not 
used, but it is clear that dhimma is explained. The hadiths belonging to hadith 
[7-2] can be divided into three groups according to their matn. 


3.1 The First Group 

The first group comprises hadiths that consist only of element Q or elements 
Q-A. Hadith [7-2.QA] (ésnad: Ibn Hanbal—Waki‘—Khalifa b. Khayyat—‘Amr 
b. Shu‘ayb—Shu‘ayb b. Muhammad—Muhammad b. ‘Abd Allah) reads that 
the Prophet said, “A believer (mu’min) shall not be killed for an unbeliever, nor 
a confederate within the term of confederation with him.” As noted, elements 


54  Dhahabi, Siyar, 5:165, no. 61. 
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Q-A are the residue of the Constitution of Medina, and are inspired by the idea 
that a Muslim who killed a dhimmi or a musta’min shall be killed in retaliation. 

Hadiths [7-2.Q1]-[7-2.Q3] consist only of the statement of the Prophet, 
“A Muslim shall not be killed for an unbeliever.” The idea underlying these 
hadiths seems to be that a Muslim who has killed a non-Muslim is not killed in 
retaliation, whether the victim is a dhimmi, a musta’min or a harbi. As noted, 
non-Hanafis adopt this position. In contrast, hadith [7-2.Q4] uses “believer” 
instead of “Muslim.” The comparison of the isnads of hadiths [7-2.Q1]-[7-2.Q3] 
with the isnad of hadith [7-2.Q4] indicates that “Muslim” was substituted for 
“believer” for a doctrinal reason. 

Namely, the former hadiths have isnads that include some Damascenes: 
hadith [7-2.Qi] has the isnad Hisham b. ‘Ammar (Damascus, d. 245/858)— 
Hatim b. Isma‘ll (Kufa, then Medina, 186/802)—‘Abd al-Rahman [b. al-Harith b. 
‘Abd Allah] b. ‘Ayyash (Medina, d. 143/760-1)—‘Amr b. Shu‘ayb ...; hadith [7-2. 
Qz2] has the isnad Husayn b. Muhammad (Marw, then Baghdad, d. 213/828—9 )— 
Muhammad b. Rashid al-Khuzat (Damascus, then Basra, d. 166/782-—3)— 
Sulayman b. Musa (Damascus, d. 115/733-4 or 119/737)—‘Amr b. Shu‘ayb ...; 
hadith [7-2.Q3] has the isnad Hashim b. al-Qasim (Baghdad, d. 205/821 or 
207/823)—Muhammad b. Rashid al-Khuzai—Sulayman b. Musa—‘Amr b. 
Shu‘ayb ... Little is known about the opinion of Damascenes or Syrians regard- 
ing the case of a Muslim who killed a dhimmi or a musta’min, but the Syrian 
traditionist and jurist al-Awzail (d. 157/774), the leading figure of the Syrian 
jurisprudence in his time, is reported to have held that such a Muslim shall 
not be killed in retaliation.5> As for hadith [7-2.Q4], its isnad includes Yahya b. 
Zakariyya b. Abi Zaida—Ibn Ishaqg—‘Amr b. Shu‘ayb—... Yahya (d. 183/799 in 
Medina) was a Kufan traditionist who studied with Abt Hanifa. Al-Tahawi re- 
portedly counted him as one of the ten most important pupils of Abu Hanifa.5® 
We can safely say that Damascene transmitters in hadiths [7-2.Q1]-[7-2.Q3] 
intended them to express the Syrian thesis, and Yahya intended hadith [7-2. 
Q4] to express the Hanafi thesis, regarding the Muslim murderer of a dhimmi 
or a mustamin. 


3.2 The Second Group 

The second group comprises eight hadiths in which the statement of the 
Prophet begins with element Y. They are represented by hadiths [7-2.YD*QNi|- 
[7-2.YD*QN3| (isnad: ... Ibrahim b. Sa‘d [Medina, then Baghdad, d. 182/798-—9 | 


55  Jassas, Ikhtilaf, 5157, no. 2271; Ibn Qudama, Mughni, 8:218, no. 6592. 
56 Ibn Abi al-Wafa’, Jawahir, 3:585-586, no. 1796. 
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and Yunus b. Bukayr [Kufa, d. ca. 199/814-5|—Muhammad b. Ishaq— 
‘Amr—...), which reads that Muhammad b. ‘Abd Allah narrated: 


[F] In the year of the conquest of Mecca, I heard the Prophet stating, “O 
people! [J] Islam did nothing but strengthen the alliances (Ailf) that ex- 
isted in the time of Jahiliyya, but there is no [new] alliance in Islam (ma 
kana min hilf fi al-Jahiliyya, fa-inna al-Islam lam yazidhu illa shiddat, 
wa-la hilf fi al-Islam). [Y| Muslims are like one hand against all those who 
are outside the community (a/-Muslimun yad ‘ala man siwahum), [D*] 
the lowest of them being entitled to give protection to them (yas@ bi- 
dhimmatihim adnahum). The return is granted to the farthest of them, 
and those who got out along with a detachment can return to those 
who are stationed (yuraddu ‘alayhim aqsahum turaddu sarayahum ‘ala 
qadatihim). [Q] A believer shall not be killed for an unbeliever. [N] The 
blood money (diya) paid for an unbeliever is half that paid for a Muslim. 
Their alms should be collected neither from a distant place nor a nearby 
place (la jalab wa-la janab), but from their own place.5” 


Several aspects of the hadiths belonging to this group attract our attention. 
First, the statement of the Prophet begins with element Y, whereas the hadiths 
belonging to the third group begin with element K, as noted below. Hadiths 
belonging to the second group are intended to put more emphasis on the su- 
premacy of the Islamic community. 

Secondly, all but one hadith (hadith [7-2.YK(D)*]) contain elements Q-N, 
that is, the clause, “A believer shall not be killed for an unbeliever. The blood 
money paid for an unbeliever is half that paid for a Muslim.” As noted above, el- 
ements Q-A are inspired by the idea that a dhimmi and a musta’min are subject 
to the same rules as a Muslim as far as murder is concerned, whereas elements 
Q-N are inspired by the idea of the superiority of Muslims to non-Muslims, for, 
taken literally, they mean that a Muslim who has killed a non-Muslim is not 
killed in retaliation whether the victim is a dhimmi, a musta’min, or a harbi, 
and that the amount of blood money to be paid for a dhimmi who was killed is 
a half the amount paid in the case of the murder of a Muslim. 


57. Bayhaqi, Sunan, 8:29; cf. Idem, Ma‘rifa, 9:256, no. 13070. This is a provisional translation. I 
will review the second sentence of [D*] (“The return is granted ...”) below. For the mean- 
ing of “la jalab wa-la janab,” see Tirmidhi, English translation of Jami‘ at-Tirmidhi, tr. Abu 
Khaliyl, 2:494, note 2. 
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It is noteworthy that the two transmitters who appear in the isnads of hadiths 
belonging to this group, i-e., ‘Abd al-Rahman b. al-Harith (d. 143/760-1)°° and 
Ibn Ishaq, are Medinans, because two views existed in Medina regarding the 
murder of a dhimmi or a confederate. On the one hand, athar [7-X9] (isnad: 
Ma‘n [b. ‘isa, 198/814]—Ibn Abi Dhi’b [Medina, d. 158/774—5]—al-Harith b. 
‘Abd al-Rahman [Medina, d. 146/763-4]) reads as follows: a Muslim in Medina 
killed an Aramaic-speaking Christian (Nabati) by treachery. This case was 
brought before Aban b. ‘Uthman, the son of the third caliph ‘Uthman and the 
current governor of Medina (between 75—82/694—702), whereupon he sen- 
tenced the Muslim to death.5? On the other hand, Malik records athar [7-X10 | 
to the effect that the seventh Umayyad caliph ‘Umar b. ‘Abd al-‘Aziz decreed 
that if a Jew or a Christian was killed, the amount to be paid was a half that to 
be paid if a Muslim was killed.6° 

We may infer that athar [7-Xg] reflects the ancient Medinan doctrine, 
whereas athar [7-X1o] reflects the later doctrine. The transition from the 
former to the latter doctrine appears to be embodied by an athar related by 
al-Zuhni (athar [7-X11], isnad: Muhammad b. Yazid [al-kila’, d. 188/803—4|— 
Sufyan b. Husayn [b. al-Hasan al-Sulami, Wasit, d. after 150/767—8]—al-Zuhni 
[d. 124/742]). According to this athar, a certain Ibn Shash al-Judhami killed an 
Aramaic-speaking Christian of Syria. Upon hearing this, ‘Uthman sentenced 
him to death. But Companions including al-Zubayr b. al-‘Awwam (d. 36/656) 
opposed it, whereupon ‘Uthman told him to pay 1000 dinars as blood mon- 
ey.! This episode is interesting from a doctrinal point of view. The decision 
of ‘Uthman accords with the Maliki rule in that it exempted the Muslim mur- 
derer from being killed in retaliation. But it differs from the Maliki rule in that 
‘Uthman told the murderer to pay 1,000 dinars, i.e., the same amount of blood 
money owed for the accidental homicide of a free Muslim, whereas the Maliki 


58 Ibn Hibban calls Abd al-Rahman b. ‘Ayyash ‘Abd al-Rahman b. ‘Ayyash al-Sami. Ibn 
Hibban, Thigat, 7:71. Ibn Hajar al-‘Asqalani writes that he was called ‘Abd al-Rahman 
b. ‘Ayyash al-Ansari or ‘Abd al-Rahmaan b. ‘Abbas al-Ansari, and subsequently al-Sam4 
al-Madani al-Qubba’i. He writes also that ‘Abd al-Rahman b. al-Harith b. ‘Abd Allah 
b. ‘Ayyash b. Abi Rabi‘a is the same person as ‘Abd al-Rahman b. ‘Ayyash. Ibn Hajar al- 
‘Asqalani, Tahdhib, 3:405—406, nos. 4543-4544. Therefore, ‘Abd al-Rahman b. ‘Ayyash, who 
is a transmitter of hadith [7-2.Q1], seems to be the same person as ‘Abd al-Rahman b. 
al-Harith. 

59 Ibn Abi Shayba, Musannaf, 14:182-183, no. 28040. 

60 Malik, Mwwatta’, recension of Yahya b. Yahya, 750, no. 32; cf. ibid., recension of Abt Mus‘ab 
al-Zuhni, 2:241, no. 2294. 

61  Shaybani, Hujja, 4:356-357; Shafi, Umm, 7:321. 
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rule is that the blood money paid for a free Jew or a free Christian is half that 
paid for a Muslim, i.e., 500 dinars.®% 

Therefore, we may infer that Ibn Ishaq replaced elements Q-A, which were 
contained in the original hadiths [7-1] and [7-2], with elements Q-N in accor- 
dance with the change of Medinan doctrine in the matter of the murder of a 
dhimmi by a Muslim. 

Thirdly, seven out of the eight hadiths are prefaced with the clause to the 
effect that the Prophet uttered his statement in the year of the conquest of 
Mecca (8/630), whereas only one hadith (hadith [7-2.KDYQA]) belonging to 
the third group is prefaced with such a clause. It is not difficult to detect what 
this means. We know that the Prophet composed the Constitution of Medina 
shortly after his arrival in Medina in 1/622. Taking into account the difference 
between the ideas underlying the Constitution of Medina and those under- 
lying the hadiths belonging to the second group, we may infer that the per- 
son who added this preface was conscious of this difference or contradiction 
and presented this hadith as substituting for the Constitution of Medina. We 
can invoke verbatim what Gérke writes about this phenomenon. Asking the 
question, “how can we explain that the Aadith was furnished with a historical 
context at a secondary stage within the legal discussion?” he alludes to the pos- 
sibility that “A legal decision taken by the Prophet in the last years of his life 
would invalidate earlier rulings to the contrary.”* 

In this regard, it is worth adding that Ibn Ishaq, who records the Constitution 
in the Sira al-nabawiyya, appears in the isnad of five (hadiths [7-2.Y(D)*QN], 
[7-2.YD*QN1|-[7-2.YD*QN3], and [7-2.YK(D)*QN]) out of these seven hadiths. 
Since these five hadiths were transmitted to four different pupils of his (viz., 
Yazid b. Harun [Wasit, d. 206/822], ‘Abd al-A‘la b. ‘Abd al-A‘la [Basra, d. 189/ 
804-5], Ibrahim b. Sa‘d, and Yunus b. Bukayr), it is plausible that Ibn Ishaq 
added this preface purposefully, that is, to present the hadith that he related as 
abrogating the Constitution of Medina. 

The fourth and final remark concerns the clause, “The return is granted to 
the farthest of them” (yaruddu ‘alayhim ‘aqsahum) (clause 2) in element D*. 
This is the translation by Nasiruddin al-Khattab of the same clause found in 
the Sunan of Ibn Maja. He or Abu Khaliyl, the final reviewer of his translation, 
explains this clause as follows: 


62 Sahniin, Mudawwana, 6:395; Ibn Rushd al-Jadd, Mugaddamat, 3:296; Ibn ‘Abd al-Barr, 
Kaft, 596-597. 

63 For the amount of the blood money to be paid for a free male Muslim according to the 
Malikis, see Ibn Rushd al-Jadd, Muqaddamat, 3:291; Ibn ‘Abd al-Barr, Kaft, 595-596. 

64 — Gérke, “Relationship,” 378. 
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They say it refers to the spoils of war, and that those captured by this 
army should be returned to it, that it deals with not discriminating be- 
tween this group and that group when dividing the spoils of war.®> 


But we have seen that the Ibadi jurist and traditionist al-Rabi‘ b. Habib 
(d.171/787—8) interprets this clause to mean that whoever among Muslims vio- 
lates it is a violator. This means that the safe-conduct (aman) that a Muslim 
granted to a harbt is binding on every Muslim, so that a Muslim who does harm 
to such a harbi (viz., a musta’min) has violated the aman. This interpretation 
seems correct when it is read in conjunction with the clause, “the lowest of 
them being entitled to give protection on their behalf” (yas‘@ bi-dhimmati-him 
adna-hum) (clause 1). But if it is read in conjunction with the clause, “those who 
got out along with a detachment can rely on those who are stationed” (turaddu 
saraya-hum ‘ala qa‘dati-him) (clause 3), it can be translated as Nasiruddin al- 
Khattab does. Interestingly, hadith [7-2.YD*QN2], in which clause 2 is inter- 
posed between clauses 1 and 3, allows both readings. This is one of the most 
conspicuous examples to show that transmitters reformulated the wording 
of the matn they received purposefully and carefully. In the next subsection, 
I will take up the three clauses to compare them with the corresponding text in 
hadith [7-2.KD*YQA], which belongs to the third group. 


3.3 The Third Group 
This group comprises five hadiths in which the statement of the Prophet be- 
gins with elements K-D*-Y and a hadith in which his statement begins with 
elements K-D-Y. The former hadiths are represented by hadith [7-2.KD*YQAj] 
(isnad: Qutayba b. Said [Nishapur, d. 240/855|—Ibn Abi ‘Adi [Basra, 
d. 194/809—10 |—Muhammad b. Ishaq—‘Amr—...) and hadith [7-2.KD*YQA2 | 
(isnad: Aba Dawad—‘Ubayd Allah b. ‘Umar b. Maysara—Hushaym—Yahya b. 
Said al-Qattan—‘Amr—...), which read that Muhammad b. ‘Abd Allah nar- 
rated as follows: 
The Messenger of Allah (Sx) said: Muslims are equal in respect of blood, 
the lowest of them being entitled to give protection on behalf of them, 
and the one residing far away may give protection on behalf of them. 
They are like one hand over against all those who are outside the commu- 
nity. Those who have quick mounts should return to those who have slow 
mounts, and those who got out along with a detachment (should return) 


65 Ibn Majah, Sunan Ibn Majah, translated by Nasiruddin al-Khattab and final review by Abu 
Khaliyl, 3:540, note 1. 
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to those who are stationed. A believer shall not be killed for an unbeliev- 
er, nor a confederate within the term of confederation with him.® 


Hadiths belonging to this group represent a transition from the ancient ideas 
expressed in the Constitution of Media and hadith [7-1] to the later ones ex- 
pressed in hadiths belonging to the second group. To illustrate this point, let us 
start with comparing that part of the matn of hadith [7-2.YD*QN2] (comprised 
in the second group) and that of hadith [7-2.KD*YQA] (comprised in the third 
group) which contain element D* and Y. 

By comparing the two texts, we observe that the idea underlying hadith 
[7-2.YD*QN] is different from that behind hadith [7-2.KD*YQA|]. In the former, 
the rule that every Muslim can grant a safe-conduct, and the instructions con- 
tained in the sentence “The return ... are stationed” are considered effects of 
the supremacy of the Islamic community over other communities (element Y). 
In the latter hadith, the rule that every Muslim can give a safe-conduct and the 
two instructions mentioned in the two sentences after [Y] are considered to 
be independent of each other. The former is inspired by the idea of the equal- 
ity of Muslims, whereas the latter instructions are inspired by the idea of the 
supremacy of the Islamic community. 

The transition is also reflected in element K. On the one hand, in four 
(hadiths [7-2.KD*Y], [7-2.KD*YQA1]-[7-2.KD*YQA3]) out of five hadiths be- 
longing to the third group that contain element K, “Muslims” is used, whereas 


hadith [7-2.YD*QN] hadith [7-2.KD*YQA] 


[Y] Muslims are like one hand against all [D*] the lowest of them being entitled 


those who are outside the community, 
[D*] the lowest of them being entitled 
to give protection to them. The return 
is granted to the farthest of them, 

and those who got out along with a 
detachment can rely on those who are 
stationed. 


to give protection on behalf of them, 
and the one residing far away may give 
protection on behalf of them. [Y] They 
are like one hand over against all those 
who are outside the community. Those 
who have quick mounts should return to 
those who have slow mounts, and those 
who got out along with a detachment 
(should return) to those who are 
stationed. 


66 Aba Dawid, Sunan, 3:80-81, no. 2751; ibid., tr. Anmad Hasan, 2:767-768, no. 2745. 
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18 out of 22 hadiths belonging to hadith [7-1] that contain element K use “be- 
lievers.’ We may infer that “believers,’ which was contained in earlier versions 
of hadiths belonging to the second group, was rewritten as “Muslims” in the 
course of transmission. This reformulation implies that the amount of blood 
money in the case of the killing of a dhimmi or a musta’min is inferior to that 
to be paid in the case of the killing of a Muslim. In this regard, these hadiths 
coincide with those belonging to the second group. On the other hand, four 
(hadiths [7-2.KDYQA], [7-2.KD*YQA1]-[7-2.KD*YQA3]) out of five hadiths 
belonging to the third group contain elements Q-A. In this regard, it is clos- 
er to hadith [7-1]. Taken literally, hadiths that combine element K in which 
“Muslims” is used with elements Q-A are inspired by the idea that a Muslim 
who murdered a dhimmi or a musta’min shall be killed in retaliation, whereas 
if the former accidentally kills the latter the amount of blood-money to be 
paid is inferior to that to be paid in the accidental homicide of a Muslim. This 
is an intermediary position between hadiths belonging to hadith [7-1] and the 
second group of hadith [7-2] just like the aforementioned athar [7-X11]. 


4 Hadith [7-3] 


Hadith [7-3] comprises 24 hadiths that share the isnad Mutarrif b. Tarif (Kufa, 
d.136/753-4)—al-Sha‘bi (Kufa, d.103-107/721-726)—AbuJuhayfa(Kufa,d.71-75/ 
690-695)—“‘Ali.®” According to Ibn Hajar al-‘Asqalani, Abt Juhayfa was a 
Companion who met the Prophet in his last days. After his death, Abt Juhayfa 
served ‘Ali, who appointed him the chief of shurta of Kufa when he was elect- 
ed caliph.®* Al-Sha‘bi was a famous Kufan jurist and traditionist. Mutarrif was 
also a Kufan traditionist.® The matns of hadiths belonging to hadith [7-3] are 
almost identical. Hadith [7-3.Kg] (isnad: Muhammad b. Mansur [Baghdad, 
d. 254/868]—Sufyan b. ‘Uyayna—Mutarrif—...) reads that Abu Juhayfa 
narrated: 


We asked ‘Ali, “Do you have something from the Messenger of God other 
than the Quran?” He responded, “No, by the one who split the seeds 
and created the soul, unless God bestowed upon the slave the faculty to 


67 Only one hadith (hadith [7-3.K12]) has the isndd ... Isma‘ll b. Abi Khalid (Kufa, d.145/ 
762-3)—al-Sha‘bi—Abt Juhayfa—Ali. 

68 — Ibn Hajar al-Asqalani, Isaba, 11:357-358, no. 9206; cf. Ibn Sa‘d, Tabaqat, 6:550, no. 1395; Ibn 
al-Athir, Usd, 1294, no. 5761. 

69 Ibn Hibban, Thiqat, 7:493. 
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understand his Book, or what is written on this sheet.” I asked him, “What 
is on this sheet?” He said, “Blood money, the release of captives, and (the 
rule that) a Muslim shall not be killed for an unbeliever (al-‘aql wa-fikak 
al-astr wa an la yuqtala muslim bi-kafir).’7° 


It is clear that “blood money, the release of captives” (element L) derives from 
Article 11 of the Constitution of Medina, and “a Muslim shall not be killed for 
an unbeliever” (element Q) derives from Article 14. In 20 hadiths the word- 
ing of the document is the same as that found in this hadith. In 20 hadiths 
‘Muslim’ is used rather than “believer” (mu’min). 

As noted, element Q, if not followed by element A, expresses the idea that a 
Muslim who has killed an unbeliever is not to be killed in retaliation whether 
the victim is a dhimmi or a musta’min. This idea coincides with athar [7-X12] 
(isnad: Waki‘—Israil b. Yunus—Jabir [unidentified] —‘Amir [b. Sharahil al- 
Sha‘bi]), according to which ‘Ali stated, “It is a sunna that a believer shall not 
be killed for an unbeliever, nor shall be a free people killed for a slave.”” Al- 
Sha‘bi, the narrator of this athar, appears also in the isnad of hadith [7-3] as the 
teacher of Mutarrif, who is the common link of this hadith. We may infer that 
al-Sha‘bi or Mutarrif put it into circulation. The uniformity of the matns of this 
hadith may corroborate this inference. 

But hadith [7-3.M] (comprising three hadiths) use “a polytheist” (mushrik) 
instead of “an unbeliever (mushrik).” This may be meaningful. As noted, the 
clause that “a Muslim shall not be killed for an unbeliever,” if it stands alone, 
expresses the idea that a Muslim who has killed an unbeliever is not to be killed 
in retaliation, whether the victim is a dhimmi or a musta’min. But the clause 
that “a Muslim shall not be killed for a polytheist” may imply that a Muslim 
who has killed a dhimmi, i.e., a Jew or a Christian, is subject to retaliation, for 
Jews and Christians can be classified monotheists as well as polytheists. It is 
plausible that some of the transmitters of these hadiths replaced purposefully 
“kafir” with “mushrik’ to make them express this thesis. 


5 Hadith [7-4] 


Hadith [7-4] comprises 19 hadiths that have in common the isndd al-A‘mash 
(Kufa, d. 147/764—5)—Ibrahim b. Yazid b. Sharik al-Taymi (Kufa, d. 92/710-1)— 
Yazid b. Sharik al-Taymi—‘Ali except one hadith in whose isnad al-Harth 


70 Nasa, Sunan, 4:220, no. 6946. 
71 ~~ Ibn Abi Shayba, Musannaf, 14:186, no. 28048; cf. Daraqutni, Sunan, 3:134, no. 163. 
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b. Suwayd appears instead of Yazid. Their matns differ from one hadith to 
another. Hadith [7-4.IMDRW2] (isnad Umar b. Hafs—Hafs b. Ghiyath— 
al-A‘mash—...), the longest hadith, reads: 


‘Ali addressed us while he was standing on a brick pulpit carrying a sword 
from which a sheet was hanging. He said, “By God, we have no book to 
read except God’s Book and what is written in this sheet.” Then he un- 
rolled it, and behold, on it was written [I] the ages of camels, and on it 
was written, “[M] Medina is a sanctuary from ‘Ayr to such and such place, 
[H] so whoever innovates in it a heresy or commits a sin therein will incur 
the curse of God, the angels, and all the people and God will not accept 
his compulsory or optional good deeds.” On it was also written, “[D] The 
dhimma of the Muslims is one, the lowest of them being entitled to grant 
protection. Whoever betrays a Muslim in this regard will incur the curse 
of God, the angels, and all the people, and God will not accept his com- 
pulsory or optional good deeds.’ On it was also written, “[W] A manumit- 
ted slave who makes a contract of patronage without the permission of 
his ex-master will incur the curse of God, the angels, and all the people, 
and God will not accept his compulsory or optional good deeds.’”? 


This hadith contains elements that derive from articles of the Constitution of 
Medina: 


Element I (“the age of camels”) derives from Articles 2-10. 
Element M (“Medina is ... such place”) derives from Article 39. 
Element H (“so whoever ... good deeds”) derives from Article 22. 
Element D (“The dhimma ... good deeds”) derives from Article 15. 
Element W (“a manumitted ... good deeds”) derives from Article 12. 


Element R is the clause, “Whoever betrays ... good deeds.” It does not corre- 
spond to any article of the Constitution. 

For our purposes, it is noteworthy that the clause in Article 15 of the 
Constitution, “The dhimma of God is one: the granting of neighborly protec- 
tion by the lowest of them is binding on them” (inna dhimmat Allah wahida 
yujtru ‘alayhim adnahum) is rewritten as “The dhimma of the Muslims is one, 
the lowest of them being entitled to grant protection” (dhimmat al-muslimin 
wahida yas‘a biha adnahum). As for hadith [7-4], only hadith [7-4.MDRW6] 
uses the locution, “the dhimma of God.” Judging from the isnads of hadith 


72 ~~ Bukhari, Sahih, 9:97, no. 7300. 
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[7-4], al-A‘mash may have replaced “the dhimma of God” with “the dhimma of 
the Muslims.” Gil writes: 


Dhimmatu'llahi should therefore be understood, as indeed it was, in the 
sense of a solidarity union, protected by Allah, who intervenes for the 
sake of everyone, and so does every man concerning his fellow.’”? 


Gil also writes, “Bukhari indeed has: Dhimmatu’l-muslimina wahdatun, which 
is obviously an alteration of the primary source, which is our document.” It is 
clear that this alteration was caused by the change in the concept of dhimma. 
The locution “the dhimma of the Muslims” suggests that individual Muslims 
take the initiative in conferring protection, as indicated by element R, which 
is found in u hadiths. We read, “Whoever betrays a Muslim ...” rather than 
“Whoever betrays God.” It is probably in the same vein that element W follows 
immediately element D or elements D-R,”° for it gives a prescription concern- 
ing relationships between individuals. 

Such an understanding of dhimma accords with the comment of al-Nawawi 
on hadith [7-4.IMD2] that “dhimma’ in this hadith means aman, and that once 
a Muslim has conferred an aman upon an unbeliever, every Muslim must re- 
spect it.”6 Al-Tirmidhi writes that this interpretation is accepted by scholars.’” 

That having been said, however, a question arises: why did scholars inter- 
pret the term dhimma in hadith [7-4] to mean aman, despite its usually being 
understood either as the protection granted to a religious community with 
which the Islamic community has concluded a treaty of protection or as such 
a treaty itself? In my view, this is because scholars feared that the clause, dhim- 
mat Allah wahida, would be interpreted to mean that everyone covered by the 
dhimma of God enjoys the same rights as Muslims. As noted, this was the idea 
underlying the Constitution of Medina. But since the classical doctrine de- 
fined the dhimma as the treaty between the Muslim community and another 
religious community subject to it, scholars abstained from using this clause, 
for it could easily be misunderstood. 


73 ~~ Gil, “Constitution,” 54. 

74 ~~ Gil, “Constitution,” 54. 

75 For the transfer and dissolution of wala’, see Mitter, “The Origin and Development of the 
Islamic Patronate,” 104-113. 

76 Nawawi, Sharh, 9:203. 

77 ~~ Tirmidhi, Sunan, 4:142. 
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6 Hadith [7-5] 


Hadith [7-5] is narrated by ‘Abd al-Rahman b. al-Baylamani, a mawla of ‘Umar 
b. al-Khattab. Al-Shafil discusses this hadith with his adversary. In the Book of 
Refutation of Muhammad 6. al-Hasan, his adversary Muhammad b. al-Hasan 
al-Shaybani cites hadith [7-5.D1] (ésnad: al-Shaybani—Ibrahim b. Muhammad 
[Medina, d. 184/800-1 or 191/806—7]|—Muhammad b. al-Munkadir [Medina, 
d. 130/747-8]), in which ‘Abd al-Rahman narrated, “A Muslim killed a dhimmt. 
This case was brought before the Messenger of God, who said, ‘I am the most 
entitled to carry out his protection’ (ana ahaqq man uft bi-dhimmatihi)’ to 
substantiate his view that a Muslim who killed a dhimmi should be killed in 
retaliation.’® Al-Shafi declares this hadith to be inauthentic, but for our pur- 
pose, it is important to note that he remarks that this hadith concerns a special 
case. According to him, this hadith regards the case of the Companion ‘Amr b. 
Umayya (d. before 60/681—2), “who killed an unbeliever who had obtained a 
temporary safe-conduct (‘ahd ila mudda), and the victim was an envoy (rasul),” 
so it cannot be invoked to substantiate the view of al-Shaybani.”9 

The victim is designated in various ways in variants of this hadith. The 
shortest hadith (hadith [7-5.F], isnad al-Shafi‘i—Rabi‘a b. Abi ‘Abd al-Rahman 
[Medina, d.136/753-4|—‘Abd al-Rahman b. al-Baylaman1) reads, “The Prophet 
killed a believer for [having killed] an unbeliever, and said, “I am the most en- 
titled to carry out his protection.”®° The victim is called “a dhimmi’ (ahl al- 
dhimma) in hadith [7-5.D], comprising four hadiths,*! “confederate” (mu‘Ghad) 
in hadith [7-5.M], comprising three hadiths,®? “people of Book” (ahl al-Kitab) 
in hadith [7-5.T],83 “a confederate from the people of the dhimma’ or possibly 
“a confederate, i.e., one of the people of the dhimma” (muGhad min ahl al- 
dhimma) in hadith [7-5.MD],°4 and “a Jew” (yahudt) in hadith [7-5.Y], compris- 
ing four hadiths.85 

If we believe al-Shafi', hadiths [7-5.M] and [7-5.MD] are based on the view 
that a Muslim should not be killed in retaliation for having murdered a dhimmi, 


78 Shafi, Radd, 7:323, where this hadith is cited in an abridged form. Its full text is cited in 
ibid., 7:320 and Shaybani, Hujja, 4:341-344. 

79 ~—«oShafi, Radd, 7:323. 

80 Shafi, Ikhtilaf, 222. 

81 — Bayhaqi, Sunan, 8:30. 

82  Bayhaqi, Sunan, 8:30-31; Tahawi, Ma ‘ani, 3:195. 

83 Bayhaqi, Sunan, 8:30. 

84 Tahawi, Ma‘ani, 3:195. 

85 ‘Abd al-Razzaq al-San‘ani, Musannaf, 10:101, no. 18514; Bayhaqi, Sunan, 8:31. 
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except if the victim enjoys a privileged status, like that of an envoy. Conversely, 
hadiths [7-5.D], [7-5.T], and [7-5.Y] are based on the opposite view. 


7 Conclusion 


Ihave shown that the reformulation of hadiths [7-1]-[7-4], which derived from 
some of the articles of the Constitution of Medina, was caused by changes in 
positive legal ruling and the meanings of terms such as dhimma and mu’min. 
This poses a fundamental question: what did the transmitters of these hadiths 
think of the relation between them and the Constitution of Medina? In par- 
ticular, Ibn Ishaq transmitted both the text of the Constitution of Medina and 
some variants of hadith [7-2], which cannot be regarded simply as an abridged 
version of the Constitution of Medina. To answer this question, let us examine 
Abu Dawud’s note on the hadith [7-2.KD*YQA1] cited above. He writes here, 
‘Ibn Ishaq mentioned neither ‘retaliation’ (al-qgawad) nor equality’ (takafu’).”®® 
That is to say, the version that Ibn Ishaq related to Ibn Abi ‘Adi consisted only 
of the second sentence (“They are like ... stationed,” i.e., element Y as I have 
labelled it). Let us call it here “hadith [7-2.Y].” 

However, the text Ibn Ishaq related in the Stra al-nabawiyya is much longer 
than hadith [7-2.Y] and contains all the elements that are found in hadith [7-2], 
to which hadith [7-2.Y] belongs. There is no doubt that hadith [7-2] originated 
in the Constitution of Medina. Indeed, it is no wonder that Ibn Ishaq received 
a variant of the Constitution of Medina via another isndd (in this case, ‘Amr 
b. Shu‘ayb—Shu‘ayb b. Muhammad—Muhammad b. ‘Abd Allah b. ‘Amr b. al- 
‘As), but if this was the case, the question arises: how did Ibn Ishaq perceive 
the difference between the Constitution of Medina and this hadith? I have in- 
ferred that element Y derived from Article 13 of the Constitution of Medina. 
It reads, “The God-fearing believers are against whoever of them acts wrong- 
fully or seeks (? plans) an act that is unjust or treacherous or hostile or cor- 
rupt among the believers; their hands are all against him (wa-inna aydiyahum 
‘alayhi jamit@"), even if he is the son of one of them.”®’ It is clear that Article 13 
has been rewritten here. 

In this particular case, Ibn Ishaq may have received and transmitted hadith 
[7-2.Y] as a variant of Article 13, which may be or may not be authentic: for ex- 
ample, we cannot exclude the possibility that the Prophet paraphrased Article 
13 as hadith [7-2.Y] onan occasion other than the one on which the Constitution 


86 Aba Dawid, Sunan, 2:81, no. 2751. 
87. Ibn Hisham, Siva, 2:148; Watt, Muhammad at Medina, 222. 
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of Medina was promulgated. But it is difficult to explain the existence of many 
variants of hadith [7-2] (as well as hadiths [7-1], [7-3], and [7-4]) by the same 
logic. On the basis of the analysis of several variants of a hadith related to the 
discussion of whether it is permitted for those who are in the state of ihram to 
eat game and those of a hadith concerning the amputation of a female’s hand 
for theft, Andreas Gorke remarks, “Traditions with juristic content would cir- 
culate mainly among jurists and hadith scholars, while traditions with histori- 
cal content would circulate mainly among those occupied with the maghazt 
or related fields.’®8 On the assumption that the same explanation applies to 
the relationship between hadiths [7-1|-[7-4] and the Constitution of Medina, 
the following scenario is conceivable regarding the formation of these hadiths, 
on the premise that traditionists who put these Aadiths into circulation were 
acquainted with parts or individual passages of the Constitution of Medina. 

They put them together in order to form these hadiths that were inspired by 

different ideas or rules regarding the dhimma, the murder of a dhimmi by a 

Muslim, and so on. Up to some point in time, these hadiths circulated among 

traditionists in Kufa (hadiths [7-1], [7-3], and [7-4]), Basra (hadiths [7-1] and 

[7-4]), and Medina (hadith [7-2]). Subsequently, when the Constitution of 

Medina became known to a wide audience, these traditionists felt compelled 

to demonstrate the authenticity of these hadiths. This is why they contain ele- 

ments that seem to have been incorporated for this purpose: 

(i) Most of hadiths belonging to hadith [7-1] contain element S, that is, the 
statement of ‘Ali, “The Messenger of God did not tell me anything that he 
did not tell the people, except that in the sheath of my sword there is a 
sheet (sahifa).” 

(ii) Most of hadiths belonging to hadith [7-2] contain element F, that is, the 
preface to the effect that the narrator Muhammad b. ‘Abd Allah heard the 
following statement of the Prophet in the year of the conquest of Mecca. 
As noted, I infer that this preface was added to show that it abrogated at 
least part of the Constitution of Medina, in agreement with the thesis of 
Gérke. 

(iii) All the hadiths belonging to hadith [7-3] contain the statement of ‘Ali, 
“No, by Him who split the seeds and created the soul, unless God be- 
stowed upon the slave the faculty to understand his Book, or what is writ- 
ten on this sheet.” 

(iv) All the hadiths belonging to hadith [7-4] contain the statement of ‘Ali 
that “by God, we have no book to read except God’s Book and what is 
written in this sheet.’ 


88 Gérke, “Relationship,” 380. 
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The insertion of elements S, F, and the statements of ‘Alt in hadiths [7-3] and 
[7-4] can be regarded as attempts to explain why these hadiths had been trans- 
mitted alongside the Constitution of Medina. Were these attempts successful? 
To answer this question, let us examine Graph 7.1, which represents the change 
in the number (hj_4)n) of hadiths belonging to hadiths [7-1]-[7-4] compared 
to the standard pattern (£(,_,)y). It indicates that hy), follows the standard 
pattern closely until the period 191-210, but deviates from it from the period 
211-30 onwards. Because Ibn Ishaq, who moved from Medina to Iraq, died in 
151/768—g, we may judge that hadiths [7-1]-[7-4] were accepted by traditionists 
for around a half century after the transmission of the Constitution of Medina 
to Iraq. How can we explain this deviation? 

In my view, the deviation of hj,_,), in hadiths [7-1]-[7-4] can be best ex- 
plained by assuming that it reflects a change in the perception of tradition- 
ists toward hadith. According to the established doctrine, hadith is defined as 
“an account of what the Prophet said or did, or of his tacit approval of some- 
thing said or done in his presence.” But the very fact that traditionists usually 
changed, up to some point in time, the matns of hadith in accordance with 
their legal opinions suggests that the early transmitters who were engaged in 
the transmission of hadith [7-1|-[7-4] perceived hadith to be a complex of his- 
torical facts and interpretations centered around the actions or the sayings of 
the Prophet rather than a faithful, verbatim report of his actions or sayings. 
Such a perception is likely to allow for the existence of multiple variants of 
a hadith, and in this particular case, the co-existence of the Constitution of 
Medina and hadiths that cannot be regarded as an abridged version of it. But 
their perception began to change—from around the turn of the second centu- 
ry, as one infers from Graph 7.1—and they adopted the established definition 
of hadith. This seems to be why fewer traditionists transmit these hadiths from 
the period 21-30 onward than expected from the standard pattern. 


8 Elements of Matn 


Hadiths [7-1] and [7-2]: A = “nor a confederate within the term of confedera- 
tion with him.’ D = “The lowest of them is entitled to give protection on 
their behalf.” F = The Prophet stated in his Ahutba and/or in the year of the 
conquest. H = “Whoever innovates a heresy will incur the curse of God, the 
Angels, and all the people on himself, as well as whoever innovates a heresy, 
and whoever harbors him. None of his compulsory or optional good deeds 
of worship will be accepted.” J = “Alliance (Aif) that existed in the Jahiliyya 
period, ...” K = “Believers are equal (takdfa‘a) with respect to their blood.” 
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1-30 


31-50 51-70 71-90 QI-110 111-30 131-50 151-70 171-90 191-210 211-30 231-50 251-70 271-90 291-320 


—B—h(1-4)n  ----- E(1-4)n 


GRAPH 7.1 Change over time in the number (A(,_4)) of hadiths belonging to hadiths 


[71]-[7-4] compared to the standard pattern (E(,_4)n) 


M = “Abraham sanctified Mecca. I sanctify Medina.” N = “Diya of ... Muslim, 
their sadaqa ... place.” P = “There is no prayer after the afternoon prayer ...” 
Q = “A believer shall not be killed for an unbeliever.” S = “The Messenger of 
God did not tell me anything that he did not tell the people, except that in 
the sheath of my sword there is a sheet (sahifa).” Y = “They are like one hand 
(yad) against all those who are outside the community.” 


Hadith [7-3]: K = “A believer shall not be killed for an unbeliever (kafir).’ M = “A 


believer shall not be killed for a polytheist (mushrik).” 


Hadith [7-4]: D = “The dhimma of the Muslims is one, the lowest of them being 


entitled to give protection. Whoever betrays a Muslim in this regard will 
incur the curse of God, the angels, and all the people and God will not ac- 
cept his compulsory or optional good deeds.” H = “So whoever innovates in 
it a heresy or commits a sin therein will incur the curse of God, the angels, 
and all the people and God will not accept his compulsory or optional good 
deeds.’ I = “the age of camels.” M = “Medina is a sanctuary from ‘Ayr to such 
and such place.” R = “Whoever betrays a Muslim in this regard will incur 
the curse of God, the angels, and all the people, and God will not accept his 
compulsory or optional good deeds.” W = “A manumitted slave who makes 
a contract of patronage without the permission of his ex-master will incur 
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the curse of God, the angels, and all the people and God will not accept his 
compulsory or optional good deeds.” 

Hadith [7-5]: D = “a dhimmi’ (ahl al-dhimma) F = The Prophet killed a believer 
for (having killed) an unbeliever, and said, “I am the most entitled to carry 
out his protection.” M = “confederate (mu‘Ghad).’ T = “people of Book (ahl 
al-Kitab).’ Y = “a Jew (yahidt).’ 


9 Reference of Hadiths 


[7-1.KDQA1] Nasa@i, Sunan, 4:220, no. 6948; [7-1.KDQA2] Bazzar, Bahr, 
2:290-291, no. 714; [7-1.KDYQA1] Nasa, Sunan, 4:220, no 6947; [7-.KDYQA2] 
Nasa’, Sunan, 5:208, no. 8681; [7-1.KDQA3] Ibn Hanbal, Musnad, 2:21-22, 
no. 959; [7-1.KDYQA4] Tahawi, Ma‘ani, 3:92; [7-1.KDYQA5]-[7-1.KDYQA7] 
Hakim, Mustadrak, 2:167-168, no. 2680; [7-1.KDYQA8] Bayhaqi, Sunan, 8:29; 
[7-1.KDYQAg] Abu Ya‘la, Musnad, 1:282, no. 338; [7-1.KYDQA1] Nasa’, Sunan, 
5:208, no. 8682; [7-1.KYDQA2] Nasa’i, Sunan, 4:217, no. 6936; [7-1.KYDQA3] Ibn 
Hanbal, Musnad, 2:35-36, no. 993; [7-1. KYDQA4] [7-1.KYDQA5] Abu Dawud, 
Sunan, 4:180-181, no. 4530; [7-1.KYDQA6] Abu Ya‘la, Musnad, 1:462, no. 628; 
[7-1.KYDQA7] Ibn Hanbal, Musnad, 2:34-35, no. 991; [7-1.KYDQA8] Abu Ya‘la, 
Musnad, 1:424—425, no. 562 (302); [7-1.YDQA] Tabarani, Awsat, 5:266—267, 
no. 5277; [7-1.YKDQAi] Daraqutni, Sunan, 3:98, no. 61; [7-1 YKDQA2] ‘Abd 
al-Razzaq al-San‘ani, Musannaf, 10:99, no. 18507; [7-2.KDYQA] Ibn Hanbal, 
Musnad, 6:425, no. 6970; [7-2.KD*Y] Ibn al-Jarud, Musnad, 3:85, no. 771; 
[7-2.KD*YQA1] [7-2.KD*YQA2] Abu Dawid, Sunan, 3:80-81, no. 2751; [7-2. 
KD*YQA3] Bayhaqi, Sunan, 8:29; [7-2.Q1] Ibn Maja, Sunan, 2:887, no 2659; 
[7-2.Q2] [7-2.Q3] Ibn Hanbal, Musnad, 6:218—219, no. 6662; [7-2.Q4] Ibn Abi 
Shayba, Musannaf, 14:184-185, no. 28043; [7-2.QA] Ibn Hanbal, Musnad, 6:312, 
no. 6796; 6:325-326, no. 6827; 6:243, no. 6690; [7-2.Y(D)*QN] Ibn Khuzayma, 
Sahih, 2:1093-1094, no. 2280; [7-2.YD*QNi1]|-[7-2.YD*QN3] Bayhagi, Sunan, 
8:29; [7-2.YK(D)*QN] Ibn Hanbal, Musnad, 6:244, no. 6692; [7-2.YK(D)*] Ibn 
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Bazzar, Bahr, 2:28, no. 486; [7-3.K15] Bukhari, Sahih, 9:1, no. 6903; ['7-3.K16] 
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CHAPTER 8 


Formation of the Law of Evidence 


1 Introduction 


This chapter has two purposes. The first is to reconstruct the process by which 
several hadiths related to lawsuits, in particular property cases, were formed 
and reformulated in accordance with the ideas or principles underlying them. 

The second purpose is to detect how the law of evidence was formed. As is 
well-known, at the center of the Islamic law of evidence is the rule concern- 
ing the burden of proof, which is crystallized in the hadith to the effect that 
the Prophet stated, “Proof is incumbent on the plaintiff, and the oath on the 
defendant” (al-bayyina ala al-mudda% wa-al-yamin ‘ala al-mudda‘ ‘alayhi),! 
or, “Proof is incumbent on the plaintiff, and the oath on the one who denies 
(al-yamin ‘ala man ankara).”” 

Recently, Christopher Melchert has explored the development of this rule. 
After examining reports about the eighth century practice, he concludes, “early 
Basran doctrine and probably earliest Kufan as well was to rely on oaths from 
both parties, although presumably with much variation from case to case and 
qadi to qadi. Restriction of the oath to the defendant in the absence of proof 
from the claimant would then have been a later development, promoted es- 
pecially by the Hanafiya.”? Then he examines Prophetic hadiths to trace the 
doctrinal development that ended with this rule,* and concludes, “The maxim 
‘Proof is incumbent on the claimant and the oath on the defendant’ was ad- 
vanced at a second stage, probably about the second quarter of the 8th cen- 
tury, when some Kufans moved to rationalize practice by restricting the oath to 
the defendant” and “The whole maxim was universally accepted in principle 


1 Itis cited in many legal manuals. Kasani, Bada’; 6:225, 228, 242; 7:287; Mawardi, Hawi, 5:296; 
6:388; 11:447; 17:139, 308; Baghawi, Tahdhib, 8:319; Ibn Rushd al-Hafid, Bidaya, 2:473; Imrani, 
Bayan, 5:358; 10:237-238; Ibn Shas, Tqd, 3:1082; Ibn Qudama, Mughni, 5:237, no. 4130; 8:389, 
no. 7022. As explained in Section 2, jurists disagree as to the definition of the muddat and the 
mudda@ ‘alayhi, but I translate them as the plaintiff and the defendant for the moment. 

2 Kasani, Badai’, 7:9; Ibn ‘Abd al-Barr, Kafi, 478; Mawardi, Hawi, 6:193; 9:494; 13:4; Qarafi, 
Dhakhira, 11:46; Ibn Qudama, Mughni, 4:292, no. 3464; 4:328, no. 3536; 613, no. 4512; 8:383, 
no. 7010. 

3 Melchert, “The History,” 315. 

4 Melchert, “The History,’ 316-321. 

5 Melchert, “The History,” 322. 
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by at least the early 9th century but more strictly interpreted by the Hanafi 
school than the others.”6 

More recently, Mathieu Tillier has examined this rule as part of the process 
by which the early judicial practice related to the proof of facts gave way to the 
classical doctrine during the early centuries of Islam. According to him, until 
the second half of the seventh century CE, several modes of establishing a fact 
were applied in a qadi’s court: the conflicting parties could have recourse to 
taking the oath, whether they were the plaintiff or the defendant;’ it was often 
enough for them to produce a single witness to substantiate their claim;® if 
both parties produced witnesses, the number of witnesses produced by each 
party counted in deciding the case;? if both parties produce the same number 
of witnesses, the solution was to divide the disputed object evenly between 
the parties or to make them cast lots to decide the party who was to take the 
oath.!° It was in Kufa ca. 700 or 710 that the doctrine that requires the parties to 
produce two witnesses to substantiate their claim and that the party in whose 
favor the presumption arises wins the case if both parties produce two wit- 
nesses was introduced." 

He writes about the rule that puts the burden of taking an oath on one party: 


With the exception of Kufa, where the theory of presumption was devel- 
oped at an early date, the absence of a clear distribution of the modes 
of proof could end with a judiciary impasse: neither party could win, so 
each party was compelled to see the object divided between him and his 
adversary, or lots were cast to decide the winning party. It is probable 
that the theory that puts the burden of oath-taking on one party to the 
exclusion of the other was elaborated to bring a remedy to such difficul- 
ties. From this point of view, the proposition attributed to the Medinan 
al-Zuhri (d. 124/742) marks a step toward the systematization of the clas- 
sical age: in the case of equality between the bayyinas—as he said—the 
oath is deferred to the defendant.!? 


The explanations of Melchert and Tillier are overall persuasive, but they do 
not clarify the details of the process by which the rule that puts the burden of 


6 Melchert, “The History,” 323. 

7 Tillier, Invention, 237, 257. 

8 Tillier, Invention, 241, 257. 

9 Tillier, Invention, 240, 257. 

10 __ Tillier, Invention, 248-249, 257-258. 
11 Tillier, Invention, 244-245, 258. 

12 ~~‘ Tillier, Invention, 336. 
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proof on the plaintiff and the burden of oath-taking on the defendant was in- 
troduced. In this regard, a hadith to the effect that the Prophet stated, “The 
defendant has the better right to the oath when there is no proof” (al-muddaa 
‘alayhi awla bi-'l-yamin idha lam takun bayyina),'* is worthy of attention. Taken 
literally, this hadith means that if neither party produces evidence the defen- 
dant can take the oath to win the case. If so, it does not conform to the estab- 
lished rule that puts the burden of proof exclusively on the plaintiff. As will be 
explained, the classical Sunni doctrine is that only when the plaintiff does not 
furnish witnesses should the gadi ask the defendant to take the oath. 

One may object that this hadith can be interpreted in line with the clas- 
sical doctrine, that is, the clause “when there is no proof” can be interpreted 
to mean, “when the plaintiff has no proof.” But we can invoke as a counter- 
argument the fact that Sunni jurists consider at some length ownership cases in 
which both parties are supposed to produce evidence. For example, the Shafi‘l 
jurist Ibn Abi al-Dam (d. 642/1244) writes concerning ownership lawsuits: it is 
disputed whether or not the current possessor (the defendant) can produce 
evidence of his ownership before the non-possessor (the plaintiff) does so, but 
after both parties have presented their claim. Likewise, it is disputed whether 
or not the defendant can produce evidence after the plaintiff has done so but 
before the screening of the witnesses produced by the plaintiff has been ac- 
complished. It is unanimously held that the defendant can produce evidence 
after the screening of the witnesses (tazkiya, tazkiyat al-shuhid, istizka’).!@ 

Why do Sunni jurists allow both parties to ownership cases to produce evi- 
dence in spite of the general rule that puts the burden of proof on the plaintiff 
and the burden of oath on the defendant? I hypothesize as follows: the ancient 
rule was that both parties could produce evidence, as Tillier has shown. At 
some point in time, the rule that puts the burden of taking the oath on the 
defendant was introduced to govern the case in which neither party produces 
evidence. Finally, this rule was modified to become that which puts the burden 
of oath-taking on the defendant and the burden of proof on the plaintiff, and 


13. ‘Abd al-Razzaq San‘ani, Musannaf, 8:271, no. 15184. See also Ibn Hanbal, Musnad, 3:418, 
no. 3348, where a variant of this hadith that lacks the clause “when there is no proof” is 
recorded. 

14‘ Ibn Abial-Dam, Adab, 309. For non-Shafi's, see Jassas, Ikhtilaf, 4:225-226, no. 1928; Kasani, 
Bada’t’, 6:232-234; Sahniin, Mudawwana, 5:186-187; Ibn ‘Abd al-Barr, Kaft, 481-482; Ibn 
Shas, ‘Iqd, 3:1087-1088; Kalwadhani, Hiddaya, 2:192-194; Ibn Qudama, K@ft, 4:489-492; 
Zarkashi, Sharh, 3:425—427. For the screening of witnesses, see note 34. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


FORMATION OF THE LAW OF EVIDENCE 483 


was accepted as the universal rule regulating lawsuits.!5 Exceptionally, owner- 
ship lawsuits did not completely shift to the final stage. 

In what follows, I will examine seven groups of hadiths and theses attrib- 
uted to jurists active in the first and second centuries AH that witness the de- 
velopment of the law of evidence in order to verify this hypothesis. Hadiths 
[8-1]—[8-5] concern a dispute over ownership of land or an animal. Hadiths 
[8-1]—[8-3] are inspired by the idea that the burden of oath-taking lies with one 
of the conflicting parties (Section 3). Hadiths [8-4] and [8-5] reflect an earlier 
stage of the doctrinal development concerning the rule related to the proof of 
facts (Section 4), but at first I examine hadiths [8-1|—[8-3] for the sake of expla- 
nation. Then I will examine hadith [8-6], which states that the Prophet adjudi- 
cated on the basis of an oath and a single witness, to detect the idea underlying 
it (Section 5). In Section 6, I will examine hadith [8-7]. Melchert has examined 
at some length some variants belonging to this hadith. I reexamine some of 
these variants, since they reflect the doctrinal evolution that led to the classi- 
cal doctrine. Finally, I examine opinions attributed to jurists active before the 
formative period of the Sunni schools of law that contain the locution “al-gawl 
qawl...,” which denotes the party whose claim is accepted. By synthesizing the 
analysis of the seven groups of hadiths and that of these opinions, I reconstruct 
the process by which the classical law of evidence was formed (Section 7). But 
prior to proceeding to the analysis of these hadiths, I will set forth briefly the 
rules of the four Sunni schools of law governing the proof of facts in lawsuits in 
general and in ownership cases in particular (Section 2). 


2 The Classical Law 


As noted just above, in this section I set forth the law of evidence of the four 
Sunni schools of law governing the lawsuit in general and ownership lawsuits 
in particular. 

When the conflicting parties present themselves before the qadi, one of 
them must articulate his claim against the other. Ibn Abi al-Dam writes, regard- 
ing a claim to ownership of a piece of movable property present at the court, 
that the claimant should say, while pointing to that thing, for example, “I claim 
that this thing belongs to me. This man, who is present, usurped it from me, so 


15 There are cases in which both parties are treated as the plaintiffs. See, for example, 
Shaybani, As/, 7:575-576. But for our purpose, the cases in which both plaintiff and the 
defendant are supposed to produce evidence are more important. 
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he must deliver it to me. I demand its delivery and I ask you [viz., the qadi], to 
ask him [to respond to my claim] and to tell him to deliver it to me.”!6 

Before proceeding to the exposition of the subsequent procedure, it is nec- 
essary to define the mudda‘t and the mudda‘ ‘alayhi, for the burden of proof 
lies with the former, and the burden of oath-taking with the latter. So far, I have 
translated them as the plaintiff and the defendant respectively, but jurists dis- 
agree about their precise definition. The Shafi’ jurist al-Nawawi writes as fol- 
lows: for the majority of the Shafi‘ls, “The muddaT is the one who alleges what 
is hidden, while the mudda‘ ‘alayhi is the one whose allegation coincides with 
what is apparent” (al-muddat man yaddat amr@ khafty™ yukhalifu al-zahir, 
wa-al-mudda@ ‘alayhi man yuwafiqu qawluhu al-zahir). Others hold, “The 
muddat is the one who will be neglected if he keeps silent and does not claim 
(his right), while the mudda@ ‘alayhi is the one who will not be neglected even 
though it is not sufficient for him to keep silent [to substantiate his claim]” (al- 
muddat man law sakata khulliya, wa-al-mudda& ‘alayhi man la yukhalla wa-la 
yakfthi al-sukut).!” According to this definition, the muddaT is the plaintiff, 
for he cannot claim the right (that is, he will be neglected) if he keeps silent 
(that is, he does not file a lawsuit); the mudda@ ‘alayhi is the defendant, for he 
can claim his right (that is, he will not be neglected) if he keeps silent (that is, 
he does not file a lawsuit). The Malikis adopt essentially the same definition 
as the first definition of the Shafi‘s.!® The Hanbali jurist Abt al-Khattab al- 
Kalwadhani (d. 510/116) refers to the second definition of the Shafi‘s.!9 

Whichever definition we adopt makes little difference in most cases, but 
in certain cases a litigant who is the mudda‘t according to one definition can 
be the mudda@ ‘alayhi according to another definition. Al-Nawawi mentions 
the following example: a non-Muslim wife and her non-Muslim husband con- 
verted to Islam before the marriage was consummated. The husband says that 
they converted simultaneously, so that their marriage continues intact, while 
she says that he converted after she did, so that their marriage was dissolved 
because of the difference in their faiths. According to the second definition 
that al-Nawawi mentions, she is the mudda‘t and he is the mudda‘a alayhi, 
“because he is not neglected if he keeps silent—for she pleads the dissolution 
of marriage—so that he is required to take the oath, and [if he does so] the 


16 ~——- Ibn Abral-Dam, Adab, 190. 

17 Nawawi, Rawda, 12:7, cited in Hallaq, Sharia, 346; cf. Juwayni, Nihaya, 19:89. 

18 Qarafi, Dhakhira, 11:7-8; Ibn Shas, ‘Iqd, 3:1074—-1075; Ibn ‘Arafa, Sharh, 609-610. 

1g Kalwadhani, Hidaya, 2:89. But Ibn Qudama refers first to the definition that the muddat 
is the one who claims something in the hand of someone or a credit against someone, and 
the mudda@ ‘alayhi is the one who claims that the right belongs to himself. Ibn Qudama, 
Mughni, 10:2.41. 
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marriage continues.” Conversely, according to the first definition, the husband 
is the mudda‘, because what he alleges contradicts what is more likely to have 
happened, while she is the mudda‘@ ‘alayhi, so that she is required to take 
the oath.2° 

Let us note that, at least according to the first definition, the muddat and 
the mudda& ‘alayhi can change in the course of a single case. Al-Nawawi 
writes, regarding the case of a plaintiff who has produced evidence to demand 
that the defendant repay the debt arising from a sale concluded between them, 
that if the defendant claims that he resold the object to the plaintiff (the origi- 
nal seller) or that the plaintiff waived his claim to the price, the presumption 
arises in favor of the plaintiff, and the defendant becomes the mudda‘ of what 
he claims, so the burden of proof now lies with him.#! Al-Nawawi calls such a 
defendant a “counter-claimant” (muddat al-daf’).2? 

As for Hanafis, we read, in the As/ of al-Shaybani, “The way to know who 
is the muddat and who is the mudda@ ‘alayhi is to determine which of the 
two parties denies. He is the mudda%@ ‘alayhi, and the other party is the 
muddat.”23 Likewise, al-Simnani writes, “The muddaT is the one who claims 
and the mudda& ‘alayhi is the one who denies” (al-muddat huwa al-talib, wa- 
al-mudda‘a ‘alayhi huwa al-munkir).2+ For example, if a person claims that he 
has a credit against another person, whether it is dinars, dirhams, or a thing 
sold by measure or weight, the muddat is the claimant (talib), so the burden of 
proof lies with him, rather than with the party who denies.25 However, if the 
latter acknowledges the existence of the credit, but alleges that he has repaid 


20 Nawawi, Rawda, 12:7-8. This example requires some explanation. First, if a marriage is 
dissolved before being consummated, the dissolution is definitive. Second, empirically 
speaking it is unlikely that two non-Muslims converted at the same time to Islam if they 
converted independently. It follows that according to the first definition the husband, 
who alleges a fact which is less likely to have happened, is the mudda‘, and that if he fails 
to substantiate his allegation she wins the case by swearing that his allegation is ground- 
less, as will be explained. Third, the litigants (the husband and the wife) agree that they 
have married. Therefore, jurists who adopt the second definition hold that in such a case 
the burden of proof lies with the wife, who alleges that an event which changed the status 
quo ante (i.e., that the wife and the husband converted to Islam successively) took place. 
Cf. Shafi, Umm, 5:46—-47. 

21 Nawawi, Rawda, 12:12-13. 

22 Nawawi, Rawda, 12:13. 

23  Shaybani, As/, 7:574. 

24 Simnani, Rawda, 1:66, no. 603. 

25 Let us note that the ownership cases, that is, the ones in which a person (the plaintiff) 
alleges that he owns a specified thing, are excluded, certainly because a different rule is 
applied here to determine the mudda‘ and the muddaG@ ‘alayhi, as noted below. 
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it, then he is the mudda‘, for he is “the one who claims that he has repaid” (al- 
muddat li-l-qada’).?® 

It is necessary to make two remarks. First, as indicated by this example, this 
definition implies that at the beginning of a trial the plaintiff is usually the 
muddat and the defendant is usually the mudda@ ‘alayhi, but their position 
might change in the course of the case.2” Secondly, the examples cited imme- 
diately after this definition indicate that in most cases it is practically the same 
as the definition adopted by the majority of Shafi jurists.?® In fact, in his com- 
ment on the rule that the evidence is incumbent on the muddaT and the oath 
on the mudda& alayhi, al-Kasani writes: 


The muddat claims what is hidden, so he needs to establish it. Evidence 
has the power of establishing [what is hidden], for it is the statement of a 
person who is not a litigant ... The mudda& ‘alayhi ... needs to prove that 
the status quo continues. Even though the oath [taken by the mudda@ 
‘alayhi] is a statement of a litigant, it is apt to prove the continuation [of 
the status quo].?° 


This explanation is essentially identical to the definition adopted by the major- 
ity of Shafi jurists, according to which “the muddaT is the one who alleges a 
hidden fact which contradicts what is apparent, and the mudda ‘alayhi is the 
one whose allegation coincides with what is apparent.” Let us note that even so 
the Hanafi definition of the muddat and the mudda‘a ‘alayhi is different from 
the one adopted by the Malikis and the majority of Shafi‘s. 

In what follows, I mean by “the classical law” or “the classical law of evi- 
dence’ the rule that the burden of proof lies with the mudda‘ and the burden 
of oath-taking lies with the mudda@ ‘alayhi, their definition being that of the 
Malikis and the majority of the Shafi‘s, or that of the Hanafis. 

To return to the procedure to be followed after the claim is made by the 
plaintiff, on the assumption that he is the muddaf, as is usually the case, the 
Hanafi jurist al-Quduni (d. 428/1037) writes as follows: 

(1) First, the qadi must ask the defendant about the claim of the plaintiff. 
If he acknowledges it, the gadi must render a judgment in favor of the 
plaintiff. 


26  Shaybani, As/, 7:575. 

27 Masud, Peters, and Powers, “Qadis and their Courts: An Historical Survey,” 23. 
28 Shaybani, As/, 7:577-582. 

29 Kasani, Bada’, 6:225. 
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(2) Ifthe defendant denies the claim, the qadi must ask the plaintiff whether 
or not he has evidence to substantiate his claim. 

(a) If the plaintiff can produce witnesses, he can do so. Jurists disagree 
as to whether he can ask the defendant to take an oath even when 
the witnesses for the plaintiff are in the city where the court is 
located. 

(b) If the plaintiff cannot produce witnesses, he can ask the qadi to ask 
the defendant to take the oath testifying that his claim is true: (i) if 
he does so, the qadi must render a judgment in his favor; (ii) if he 
refuses to take the oath to deny the claim, the qadi must warn him 
three times that if he insists on refusing a judgment will be decreed 
against him. If he still refuses, the qadi must decree against him.?° 

The sequence described above is the gist of the usual procedure followed in a 
qadi’s court with minor differences from one school to another. But there are 
cases in which the burden of proof lies with both parties, especially in owner- 
ship cases, as noted. Let us consider two examples. First, if each of the two 
persons who possess the same house claim that it belongs to himself alone, 
both of them are mudda‘s, so that each party is required to prove that the part 
of the house which is found in the possession of his adversary belongs to him.?! 

The second example is more important for us. If a person (often called an 
“outsider” [Aharij], ie, a non-possessor) files a lawsuit to claim ownership of 
an object found in the possession of someone (called “the insider” [al-dakhil] 
or “the current possessor” [dhu al-yad]), the burden of proof lies with the 
plaintiff, but the defendant can produce counter-evidence, such as two wit- 
nesses testifying that the object (if itis an animal) was born in his possession.3? 

In this example, the presumption arises in favor of the defendant-possessor. 
Therefore, if the plaintiff fails to produce evidence, the defendant can win the 
case by taking an oath. But if the plaintiff produces evidence, the defendant 
loses the case unless he produces counter-evidence. This seems to be why, for 
Sunni jurists, he is allowed to produce it.33 As noted, Ibn Abi al-Dam writes 


30 = Qudiari, Mukhtasar (1405), 4:28-30; Quduri, Mukhtasar (2010), 598-599; Ghunaymi, 
Lubab, 4:28-30. 

31  Shaybani, As/, 7:575. 

32 Ghunaymi, Lubab, 4:29-30; cf. Kasani, Bada’, 6:232. 

33 However, the Hanbali jurist al-Khiraqi hold that if both parties produce evidence the 
judgment is rendered in favor of the muddat (plaintiff), because the Prophet decreed 
that the evidence of the plaintiff or the oath of the defendant is accepted. Khiraqi, Matn, 
159; Zarkashi, Sharh, 3:425. 
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that the Shafi‘is unanimously permit the defendant to produce evidence after 
the screening of the witnesses for the plaintiff at the latest.34 

It goes without saying that if only one of the conflicting parties produces 
evidence, he wins the case, and that if neither party does so, the defendant 
wins the case. What if both parties produce valid evidence? This is the prob- 
lem of determining preponderance (tarjih) or the conflict of two pieces of evi- 
dence (ta‘arud al-bayyinatayn). That is to say, the qadi should decree in favor 
of the party whose allegation he deems more likely to create the presumption 
that he owns the disputed thing. Let us consider two examples. First, Ibn Abi 
al-Dam writes as follows: if both parties establish their claim, the principle is 
that the proof of the current possessor is given preponderance over that of the 
non-possessor except in some cases. For example, if the non-possessor proves 
that he bought the object from the current possessor, while the latter proves 
that he owns it, the preponderance is given to the claim of the non-possessor.35 
Secondly, the Hanafi jurist al-Kasani writes as follows: suppose that the non- 
possessor proves that he has owned the property from such-and-such a date 
until today, and the current possessor proves that he has owned it from a date 
posterior to the date claimed by the non-possessor until today. In this case, 
they are considered to agree that the non-possessor owned it from the earlier 


34 Ibn Abial-Dam, Adab, 309. Let us explain in brief about the screening. To witness in the 
qadi’s court, a person should be a free, adult, sane Muslim of righteous character (‘adala). 
According to al-Nawawi, by “righteous character” is meant “abstaining from committing 
capital sins and from repeatedly committing minor sins” (ijtinab al-kab@ir wa-al-israr ‘ala 
al-saghira). Nawawi, Minhdj, 4:569; ibid., tr. Van den Berg, 515; cf. Nawawi, Rawda, 11:225; 
Simnani, Rawda, 1:205, no. 864; Kasani, Bada’t, 6:268. It is therefore necessary for the qadi 
to ascertain that a witness meets these conditions before rendering a judgment based on 
his testimony. If the qadi knows that he does or does not meet these conditions, whether 
because he has ascertained it in a previous lawsuit or because he knows the witness per- 
sonally, etc., there is no difficulty. Kalwadhani, Hidaya, 2:177. Otherwise the qadi must 
proceed to the screening of witnesses. It is indispensable according to non-Hanafis. Ibn 
Abial-Dam writes, “The screening is God’s right. If the litigants keep silent and do not de- 
mand the screening, it is incumbent on the qadi to proceed to the screening, unless he has 
known his righteousness.” Ibn Abi al-Dam, Adab, 148. I do not enter into the method of 
screening. Suffice it to say that it is based on the reputation of the witnesses among their 
neighbors: the qadi sends at least two assistants of his called “investigators” (sg. sahib 
al-mas@il) to hear from those who are living in the neighborhood of the witnesses, those 
who are working in the same market as they, and those who go to the same mosque as 
they to collect information about their reputation and whether they are relatives of the 
plaintiff or harbor enmity toward the defendant. Ibn Qudama, Mughni, 10:109, no. 8247; 
Shirazi, Muhadhdhab, 2:295; Tyan, Histoire, 240-241. 

35 Ibn Abi al-Dam, Adab, 297; cf. Kasani, Bada’t’, 6:232-—234; Ibn Abi Zayd, Nawadir, 9:28-54; 
Qarafi, Dhakhira, 10:178-184; Baghawi, Tahdhib, 8:320-327; Ibn Abi al-Dam, Adab, 297- 
299; Ibn Qudama, Kafi, 4:489-500; Bahiti, Kashshaf, 6:384—398. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


FORMATION OF THE LAW OF EVIDENCE 489 


date until the later date. It follows, then, that the current possessor is consid- 
ered to allege (albeit against his intent) that its ownership was transferred to 
him on the later date. Because he did not prove this, the qadi should decree in 
favor of the non-possessor.36 

To return to evidence, the qadi should take into consideration, in principle, 
exclusively the content of the testimonies of the witnesses without calling into 
question their veracity once the screening has been accomplished. In a gadi’s 
court, testimony is almost the only means of establishing a fact if the defen- 
dant does not acknowledge the claim of the plaintiff. Al-Mawardi writes that 
one of the ten differences between trial procedures in a court of grievances 
(mazalim) and those in a qadi’s court is that in contrast to a qadi the officer 
presiding over a mazgalim court can adjudicate on the basis of “relevant facts 
and appropriate circumstantial testimony” (al-amarat al-dalla wa-shawahid 
al-ahwal al-la’iha).>” This is to say, a qadi cannot render a judgment on the 
basis of such evidence. Likewise, Ibn Abi al-Dam writes, “The function of 
the witness is to relate what he saw or heard, while the function of the judge 
is to reach a conclusion by linking consequences to their causes when to do 
so is acceptable according to the law” (wazifat al-shahid naql ma ra‘ahu aw- 
samiahu, wa-wazifat al-hakim tartib al-musabbabat ‘ala asbabiha mata sagha 
dhalika shar @").38 That is to say, the role of a qadi is to establish a fact squarely 
on the basis of the testimonies of the witnesses. 

Finally, the number of the witnesses required to establish a claim of the 
plaintiff differs according to the types of cases. For property cases (including, 
needless to say, ownership cases), the Hanafis require two male witnesses, or 
one male witness and two female witnesses.39 Non-Hanafis accept their tes- 
timony. They hold, in addition, that if the plaintiff produces only one male 
witness he can win the case by taking an oath to the same effect as the testi- 
mony of that witness.*° Their rule is that in the cases in which one male wit- 
ness and two female witnesses are sufficient, the two female witnesses can be 
replaced with the supplementary oath taken by the plaintiff himself1 What 


36 ~=—- Kasani, Bada’i‘, 6:232-233. 

37.  Mawardi, Ahkam, 105; idem, The Laws of Islamic Governance, translated by Asadullah Yate, 
126. 

38 Ibn Abi al-Dam, Adab, 395. 

39 = Simnani, Rawda, 1:209-210, no. 906; Kasani, Bada’t,, 6:279; Marghinani, Hidaya, 3:17. 

40 Ibn ‘Abd al-Barr, Kaft, 469-470; Ibn Rushd al-Jadd, Muqaddamat, 2:292; Ibn Shas, Tqd, 
311044, 1052; Shirazi, Muhadhdhab, 2:333, 334; Ibn Abi al-Dam, Adab, 426; Nawawi, Rawda, 
11:254—255, 278; Ibn Qudama, KGfi, 4:538; Zarkashi, Sharh, 3:391. 

41 — Shirazi, Muhadhdhab, 2:334; Nawawi, Rawda, 11:278; Zarkashi, Sharh, 3:391. 
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if the plaintiff produces two female witnesses and also swears an oath? The 
Malikis accept the claim of the plaintiff, whereas the Shafi‘s and the Hanbalis 
reject it.44 


3 Hadiths [8-1|-[8-3] 


In this section, I analyze hadiths [8-1|-[8-3], which seem to have originated in 
the same episode. In all the hadiths belonging to these hadiths, neither party 
produces evidence. I infer that they reflect part of the process by which the 
rule that the oath is incumbent on the defendant was introduced. I also think 
that they provide a hint to explore the two major definitions of the muddat 
and mudda@ ‘alayhi. Before proceeding to their analysis, it is necessary to 
make a remark. In what follows I often use the clause that the burden of proof 
lies with someone or similar clauses. However, in these hadiths both parties 
are authorized to produce evidence testifying to their allegation. I mean by 
the clause that the burden of proof lies with someone that the judgement will 
be rendered against him if his adversary takes the oath when neither party 
produces evidence. 


3.1 Hadith [8-7] 

Hadith [8-1] comprises eight hadiths narrated by ‘Adi b. ‘Amira (Kufa, Jazira, 
d. 40/660-1) and one hadith ([8-1.TBF1]) narrated by Raja’ b. Haywa and al-‘Urs 
b. ‘Amira. Among the former hadiths, five hadiths were transmitted to Raja 
and al-‘Urs, and the remaining three hadiths were transmitted to ‘Adi b. ‘Adi b. 
‘Amira b. Farwa al-Kindi. 

‘Adi b. ‘Amira b. Farwa b. Zurara was a Companion who lived in Kufa and 
then moved to Jazira. It is disputed where he died.** Little is known of Raja# 
and al-‘Urs. Ibn Sa‘d writes that Raja lived in Jordan, and Ibn Hibban calls 
him Raj@ b. Haywa al-Kindi al-Shami.*4 Ibn Hajar al-‘Asqalani writes that 
al-Urs, a brother of ‘Adi b. ‘Amira and a Companion, seems to have lived in 
Syria, for hadiths transmitted on his authority circulated there.* ‘Adi b. ‘Adi 
b. ‘Amira b. Farwa al-Kindi was the qadi of al-Jazira during the reign of ‘Umar 


42 Ibn ‘Abd al-Barr, Kafi, 471; Nawawi, Rawda, 1:278; Nawawi, Minhaj, 570; Ibn Qudama, 
Mughni, 10:159, no. 8341. 

43 Ibn Sa‘d, Tabaqat, 6:243, no. 1242; Ibn Hajar al-‘Asqalani, Isaba, 4:132-134, no. 5512. 

44 Ibn Sa‘d, Tabaqat, 9:457, no. 4682; Ibn Hibban, Thigat, 4:237. 

45 Ibn Hajar al-Asqalani, Isaba, 7:144-145, no. 5529; cf. idem, Tahdhib, 4:13, no. 5244; Ibn 
al-Athir, Usd, 842-843, no. 3634; Abi Nu‘aym, Marifa, 4:2239—-2240, no. 2348. 
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b. ‘Abd al-‘Aziz (r. 99-101/717-20).*6 His name indicates that he was the son of 
‘Adi b. ‘Umayra. 

The matns of these hadiths display textual variation partly due to differences 
in the idea underlying them. Hadiths [8-1.TZ] (comprising a single hadith) and 
[8-1.TQF] (comprising two hadiths) are inspired by the same rule as the Maliki 
rule. Hadith [8-1.TZ] (isnad: al-Daraqutni—...—al-Zubayr b. Bakkar [Medina, 
Mecca, d. 256/870]—‘Abd Allah b. Nafi‘ [Medina, d. 206/822]—Muhammad 
b. Ja‘far [Medina]—Yahya b. Sa‘id [b. Qays, Medina, d. 143/760-1]—Abu al- 
Zubayr [Mecca, d. 121/738—9]—“‘Adi b. ‘Adi al-Kindi) reads that ‘Adi b. ‘Amira 
narrated: 


[T] Two litigants came to the Prophet. One of them said, “My land be- 
longs to me” (ardi hiya li). [Z] The other said, “This is my land. I cultivated 
and sowed it (harathtuha wa-zara‘tuha).’ The Prophet made the one in 
whose hand the land was found take the oath (ahlafa alladht bi-yadihi 
al-ard).4” 


Hadith [8-1.TQF2] (isnad: ... Bahr b. Nasr—Ibn Wahb—Sulayman b. Bilal 
[Medina, d. 172/788—9]—Yahya b. Sa‘td—Abt al-Zubayr—‘Adi b. ‘Adi) reads 
that ‘Adi b. ‘Amira narrated: 


[T] Two men brought a case before the Prophet concerning land. One 
of them said, “It belongs to me.” [Q] The other said, “It belongs to me. 
I possessed it and took possession of it (huztuha wa-qabadtuha).” The 
Prophet said regarding it, “The right to take the oath belongs to the one in 
whose hand the land is found” (al-yamin li-lladhi bi-yadihi al-ard). When 
he opened his mouth (tafawwaha) to take the oath, [F] the Messenger of 
God said, “Don’t you know? Whoever takes a [false] oath in order to seize 
property [belonging to someone else] will meet God while God is angry 
with him.” Then he asked, “What about the one who abandons doing so?” 
He responded, “He will be given Paradise.”48 


The two hadiths state explicitly that the Prophet put the burden of oath-taking 
on the party who possessed the disputed land, evidently because possession 


46 Ibn Sa‘d, Tabaqat, 9:485, no. 4780; Waki‘, Akhbar, 1:264. 
47 Daraqutni, Sunan, 4:215, no. 41. 
48 — Bayhaqi, Sunan, 10:254. 
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gives rise to a presumption in favor of the possessor.t9 They coincide with the 
Maliki definition of the muddat and the mudda ‘alayhi. The Maliki jurists Ibn 
Shas and Ibn ‘Arafa define the muddaG@ ‘alayhi as the party in whose favor the 
presumption arises and the mudda‘ as the party against whom the presump- 
tion arises.5° Let this rule be called thesis 1 hereafter (I use the term “thesis” to 
distinguish it from the classical law of evidence, ie., the rule that puts the bur- 
den of proof and the burden of oath-taking on the muddat and the mudda@ 
‘alayhi respectively, whether it is based on this thesis or on another). 

I would like to say a word about the wording of the two hadiths. They do not 
indicate who possessed the land at the time, although the statement of one of 
the parties in hadith [8-1.TZ], that is, “My land belongs to me,” may suggest that 
the land found in his possession belonged to him. I infer that they are intended 
to oppose the idea that the burden of proof lies with the party who will win by 
substantiating his claim (“thesis 2,” as explained below). 

In support of this inference, let us cite what the Maliki jurist Sahntin (note 
that the isnads of these hadiths include several renowned Medinans. See 
Diagram 8.1) writes about ownership: the Medinan jurist and traditionist Ibn 
al-Musayyab (d. 94/712—-3) narrated that the Prophet stated, “Whoever has pos- 
sessed a thing for ten years owns it” (man haza shay” ashar sinin fa-huwa 
lahu). Rabi b. Abi ‘Abd al-Rahman (the Medinan authority of jurisprudence 
in his time, d. 136/753-4) said as follows: if a person has let someone possess 
a thing belonging to him for ten years without objecting to him while he has 
been in the same place as the possessor, it belongs to the possessor “because 
of his prolonged possession of it” (li-hiyazatihi tyyahu). But if he produces the 
evidence that he rented it to him, loaned it to him for use, permitted him to 
live there, etc., it does not belong to the possessor.*! Ibn al-Qasim, the most im- 
portant pupil of Malik, held that if a person has lived in a house or cultivated 
land belonging to a person who is not his relative for ten years, this invalidates 
the claim of the owner.52 

It is certain that the statement of the second party in hadith [8-1.TZ] (ele- 
ment Z) and in hadith [8-1.TQF2] (element Q) are intended to represent the 
justification of their claim of ownership, while the statement of the first party 


49 However, Malik asserts that this rule is applied only when the witnesses produced by the 
litigants are equally righteous. Sahnin, Mudawwana, 5:186-187. 

50 Ibn Shas, Yqd, 3:1074—1075; Ibn ‘Arafa, Sharh, 609. 

51 Sahnin, Mudawwana, 5:192-193; cf. Ibn Abi Zayd, Nawadir, 9:9; Roussier-Théaux, “La pos- 
session,” 178-179; Brunschvig, “Sur la possession,’ 33-40. For the definition of hiyaza or 
hawz according to the later Malikis, see Lapanne-Joinville, “Laction,’ 201-204; Milliot, “La 
preuve,” 46-68. 

52 Ibn Abi Zayd, Nawadir, 9:10. 
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in the two hadiths does not present such a justification. Therefore, we can infer 
that the two hadiths are intended to express thesis 1, that is, the presumption 
arises in favor of the possessor, whatever the justification of ownership of the 
respective parties may be.®? 

Hadith [8-1.TBF3] (isnad: al-Nasa@i—Ahmad b. Sulayman [Jazira, Urfa, 
d. 261/874-5]—Yazid [b. Haran, Wasit, d. 206/822]|—Jarir b. Hazim [Basra, 
d.170/786—7 ]|—‘Adi b. ‘Adi—Raja’ and al-‘Urs) reads that ‘Adib. ‘Amira narrated: 


There was a dispute between Imrw’ al-Qays and a man from Hadramawt. 
[T] They brought the case (éirtafa‘a) to the Messenger of God. [B] He said 
to the Hadrami, “Your evidence, otherwise his oath” (bayyinatuka aw 
yaminuhu). He said, “O Messenger of God! If he takes the oath, my land 
will be lost.” [F] The Messenger of God said, “Whoever took a false oath to 
seize property of his brother will meet God while God is angry with him.’ 
Imrw’ al-Qays said, “O Messenger of God! What is given to the one who 
gives it up knowing that it belongs to him?” He said, “Paradise.” He said, 
“Then I witness that I have given it up.’>4 


Little is known about Imrw al-Qays b. ‘Abis b. al-Mundhir al-Kindi, except that 
he was a Companion who lived in Kufa.5> This hadith does not tell who is the 
mudda‘t and who is the mudda@ ‘alayhi. But if the classical law is applied here, 
the statement of the Prophet to the Hadrami, “Your evidence, otherwise his 
oath,” indicates that the Prophet put the burden of proof on the Hadrami, that 
is to say, he was the mudda‘. However, hadith [8-1.IBF1] (isnad: Ibn Hanbal— 
Yahya b. Sa‘id—Jarir b. Hazim—‘Adi b. ‘Adi—Raja@ and al-‘Urs) poses a prob- 
lem. It reads that ‘Adi b. ‘Amira narrated: 


[I] A man from the Kinda tribe called Imru’ al-Qays b. ‘Abis sued 
(khasama) a man from Hadramawt to the Messenger of God concerning 
land. [B] Thereupon he rendered a judgment ordering the Hadrami to 
produce evidence, but he did not have evidence (gada ‘ala al-Hadrami 
bi-'l-bayyina, fa-lam takun lahu bayyina). Then he rendered a judgment 
ordering Imrw’ al-Qays to take the oath. The Hadrami said, “O Messenger 
of God! If you permit him to take the oath, by the owner of the Ka‘ba my 
land will be lost.’ [F] The Messenger of God said, “Whoever takes a false 


53 Cf. Lapanne-Joinville, “Présomptions,” 103. 

54 Nasa’, Sunan, 3:486, no. 5996. 

55 AbuaNu‘aym, Mavifa, 1:351, no. 238; Ibn Hajar al-Asqalani, Isaba, 1:224, no. 250; Ibn al-Athir, 
Usd, 65, no. 225. 
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oath in order to seize the property of his brother will meet God while God 
is angry with him.’5® 


According to this hadith, Imrw al-Qays was the plaintiff and the Hadrami was 
the defendant, for the former “sued” the latter. Why did the Prophet put the 
burden of proof on the defendant the Hadrami? There are two possible in- 
terpretations. The first is that the Hadrami is supposed to have usurped the 
disputed land from Imrw al-Qays. This implies that Imrw’ al-Qays had been in 
possession of the land, which created the presumption for his ownership over 
the land. This is why the Prophet told the Hadrami to produce the evidence of 
his ownership. This interpretation may look somewhat strained, but in hadith 
[8-2.IBF] Imrw’ al-Qays alleges that his opponent Rabr‘a b. ‘Abdan usurped his 
land, who was a Hadrami according to one opinion, as we will see in the next 
sub-section. One of the transmitters of hadith [8-1.IBF1] may have identified 
the plaintiff with Imrv’ al-Qays on the basis of hadith [8-2.IBF]. 

In this connection, it is interesting to cite an account recorded in Akhbar 
al-qudat of Waki‘. To extract the part relevant to our concern, Banu ‘Abd al- 
Malik filed a grievance to the third Abbasid Caliph al-Mahdi (r. 158-169/775- 
785) claiming land that a certain Muhammad b. Sulayman b. ‘Ubayd Allah had 
usurped (ghasaba) from them. The Caliph sent them a letter which read, “If 
Muhammad b. Sulayman usurped it as they allege, it should be returned to 
their hand, unless Muhammad b. Sulayman has a hujja (‘proof’) to refute what 
they claim.” A copy of this letter was sent to Muhammad b. Sulayman. ‘Ubayd 
Allah b. al-Hasan al-‘Anbari (d. 168/784-—5), the qadi of Basra to whom the Banu 
‘Abd al-Malik filed a suit presenting this letter, read it in the hearing to which 
Muhammad b. Sulayman presented himself, but omitted the clause “unless 
Muhammad b. Sulayman has a fujja to refute what they claim.” In spite of 
the protest of Muhammad b. Sulayman that the qadi had omitted this clause, 
the qadi rendered a judgment in favor of Banu ‘Abd al-Malik. Thereupon 
Muhammad b. Sulayman exhibited a scroll (séill) in which Abt al-‘Abbas (the 
first Abbasid Caliph, r. 132-136/750—754) had recorded that he gave (aqtaa) 
this land to Muhammad as a fiefdom. Al-Mahdi, who was informed of this by 
Muhammad, reversed the decision of ‘Ubayd Allah. When al-Mahdi blamed 
him, the qadi responded, “O Commander of the Believers, whoever possesses 
a thing is more entitled to it (man kana shay’ ft yadihi fa-huwa ahaqq bihi). 
Whoever claims it is required to produce evidence (man idda‘@ shay’@" kullifa 


56 Ibn Hanbal, Musnad, 13:471-472, no. 17646. 
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al-bayyina ‘alayhi).” He added, “As for this man [the current possessor], I do not 
ask him on which grounds he claims that ‘it belongs to me.”5” 

Tillier infers that hujja in this anecdote means documentary proof.5® This 
is correct, for he produced a scroll (sijill), a deed or record that proved his title 
to the disputed land. It follows that ‘Ubayd Allah’s excuse was that it was not 
enough for Muhammad b. Sulayman to produce a document. Instead, he had 
to produce a bayyina, i.e., two witnesses who could testify to establish his own- 
ership. But he agreed with al-Mahdi that possession of the property gave rise 
to the presumption that he owned it. 

By assuming that Imrw’ al-Qays had been in possession of the disputed land 
that the Hadrami usurped, just as Muhammad b. Sulayman b. ‘Ubayd Allah 
usurped land from Banu ‘Abd al-Malik in this account, we can explain why 
in hadith [8-1.IBFi] the Prophet told the Hadrami to produce evidence and, 
upon his negative response, asked Imrw  al-Qays to take an oath, in accordance 
with the Maliki and Shafi‘ law of evidence. But this interpretation is problem- 
atic since, in contrast to hadith [8-2.IBF], hadith [8-1 IBF] does not contain the 
clause specifying that the Hadrami usurped the land from Imrw al-Qays. 

The second possible interpretation is that a factor other than the presump- 
tion (i-e., current possession of the disputed land) is intended to be at play in 
deciding with which party the burden of proof lies. This interpretation may 
look more strained than the first interpretation, but I will verify it in the next 
sub-section. 


3.2 Hadith [8-2] 

Hadith [8-2] comprises 20 hadiths narrated by Wail b. Hujr al-Kindi al- 
Hadrami. He was a Companion and “one of the chieftains of Hadramawt’” (qayl 
min aqyal Hadramawt),°° and he later lived in Kufa and died during the reign 
of the first Umayyad Caliph Mu‘awiya b. Abi Sufyan (1. 41-60/661-680).®° They 
are all transmitted to his son ‘Alqama. Ibn Sa‘d counts him as a Kufan, who 


57. Waki’, Akhbar, 2:92-95. Mathieu Tillier translates the whole text of this case. Idem, Les 
cadis, 592-596. In the original text, the sentences from “When al-Mahdi ...” to the last 
sentence are put before the remaining sentences. 

58 _ Tillier, “Califes,” 162-163. 

59  Ibnal-Athir, Usd, 1237, no. 5445. His father was one of the kings of Hadramawt (loc. cit.) or 
a chieftain of Yemen (Abi Nu‘aym, Ma‘ifa, 5:2711, no. 2941). 

60 —_Ibnal-Athir, Usd, 1237, no. 5445; Abu Nu‘aym, MaTifa, 271, no. 2941; Ibn Hajar al-Asqalani, 
Isaba, 11:313, no. 9140. 
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TABLE 8.1 Type of cases in hadith [8-2] 


Group Possessor Non-possessor Burden of oath 
1 Rabi‘a Imrw’ al-Qays al-Kindi (Imrw’ al-Qays) 
2 the Kindi the Hadrami the Kindi 


transmitted a small number of hadiths.®! Most of his pupils mentioned by Ibn 
Hajar are Kufans.®? 

These hadiths can be divided into two groups according to their isnad 
and matn. Group 1 comprises hadiths [8-2.IBF] (comprising seven hadiths) 
and [8-2.IZBF] (comprising a single hadith). They have in common the isnad 
‘Abd al-Malik b. ‘Umayr (Kufa, d. 136/754)—‘Alqama b. Wa’il—Wa’il. In these 
hadiths, one of the litigants was Imrw’ al-Qays b. ‘Abis al-Kindi and his adver- 
sary was Rabr‘a b. ‘Abdan (or ‘Ibdan or ‘Aydan), who was a Kindi according to 
some and a Hadrami according to others.®? It is interesting to note that it is not 
clear with whom the burden of proof lay in these hadiths (this point is impor- 
tant to explain the textual variation in hadith [8-2]), but I think that originally 
it was supposed to be Rabi‘a. I will soon return to this point. Group 2 comprises 
hadith [8-2.GWZBM] (comprising nine hadiths) and hadith [8-2.GZBM] (com- 
prising three hadiths). They have in common the isnad Abt al-Ahwas (Kufa, 
d. 179/795-6)—Simak b. Harb (Kufa, d. 123/740-1)—‘Alqama b. Wail—Wa’il 
b. Hujr. In these hadiths, the litigants were a Hadrami and a Kindi, and the 
Prophet asked the former, who claimed that the latter had taken by force the 
land found in the latter’s possession, if he had evidence. 


3.2.1 Group 1 

Hadith [8-2.IBF] is represented by hadith [8-2.IBF2] (isnad: Ibn Hanbal—Abu 
al-Walid al-Tayalisi [Basra, d. 227/842 ]—Abu ‘Awana [Basra, d. 176/792]|—‘Abd 
al-Malik b. ‘Umayr—...). According to this hadith, ‘Alqama narrated: 


Wail b. Hujr narrated, “I was with the Messenger of God when two men 
came there disputing over a piece of land. One of them said, ‘O Messenger 
of God, this man took my land by force in the days of the Jahiliyya. He 
was Imrw’ al-Qays b. ‘Abis al-Kindi and his adversary was Rabi‘a b. ‘Abdan 


61 Ibn Sa‘d, Tabagat, 8:430, no. 3233. 
62 Ibn Hajar al-‘Asqalani, Tahdhib, 4:177, no. 5389. 
63 Ibnal-Athir, Usd, 388, no. 1654; Ibn Hajar al-‘Asqalani, Isaba, 3:510, no. 2628. 
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(wa-huwa Imrw’ al-Qays b. Abis al-Kindi wa-khasmuhu Rabi‘a b. Abdan). 
Thereupon he (the Prophet) asked him (fa-qala lahu), ‘Do you have evi- 
dence?’ He replied, ‘I have no evidence’ Upon this he said, ‘Then his oath: 
He said, ‘In that case, he would appropriate this. He said, ‘There is no 
other way left for you but this.” He said, “When he stood up to take the 
oath, the Messenger of God said, ‘He who appropriates land wrongfully 
will meet God while God is angry with him.”6* 


Little is known also about Rabi‘a b. ‘Abdan except that he was a litigant to the 
dispute mentioned in this hadith. According to some he was a Hadrami, as 
noted. To detect the intent of this hadith, it is necessary to determine the party 
whom the Prophet asked, “Do you have evidence?” It is difficult to determine 
the answer with certainty, but I infer that originally it was supposed to be 
Rabi‘a, for the following reasons. 

First, on the one hand, six out of nine hadiths belonging to hadith [8-1] put 
the burden of oath-taking on Imrw’ al-Qays al-Kindi and the burden of proof 
on the Hadrami, while the remaining three hadiths do not make this point 
clear. On the other hand, all the 12 hadiths belonging to Group 2 of hadith [8-2] 
put the burden of oath-taking on the Kindi and the burden of proof on the 
Hadrami. In addition, according to hadith [8-3.TBW], the only hadith among 
hadith [8-3] in which a Hadrami is one of the conflicting parties, the Prophet 
asked him if he had evidence. Therefore, it is natural to infer that also in the 
hadiths belonging to Group 1 the Prophet put the burden of proof on Rabr‘a b. 
‘Abdan. As noted, it seems that some transmitters of hadith [8-1] borrowed the 
names of the litigants from hadith [8-2], whereby they identified the party on 
whom the Prophet put the burden of oath-taking and the party on whom he 
put the burden of proof with Imrw’ al-Qays al-Kindi and the Hadrami (recall 
that Rabi‘a was a Hadrami according to some) respectively. 

Secondly, we have seen that in the aforementioned case Banu ‘Abd al-Malik 
v. Muhammad b. Sulayman b. Ubayd Allah the qadi ‘Ubayd Allah b. al-Hasan 
al-‘Anbari rendered a judgment ordering Muhammad b. Sulayman, who pos- 
sessed the disputed land, to produce evidence. Therefore, it is no wonder that 
in the hadiths belonging to Group 1 the Prophet put the burden of proof on 
Rabi‘a, who possessed the disputed land. 

Therefore, I infer that in the original matn of the hadiths belonging to Group 
1, the Prophet asked Rabi‘a if he had evidence. In this regard, the slightest dif- 
ference in the wording of the hadiths belonging to hadith [8-2.IBF] may be 
meaningful. The hadith [8-2.IBF2] cited above reads, “His adversary was Rabi‘a 


64 Ibn Hanbal, Musnad, 14:287—288, no. 18765. 
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b. ‘Abdan. Thereupon (the Prophet) asked him (/fa-qala lahu), ‘Do you have 
evidence?” Likewise, hadiths [8-2.IBF3], [8-2.IBF4], and [8-2.IBF7] contain 
the clause fa-qala lahu, whereas hadiths [8-2.IBF1], [8-2.IBF5], and [8-2.IBF6] 
contain the clause gala lahu. I surmise that some transmitters deleted the con- 
junction fa-, so that the reformulated hadith reads that the Prophet put the 
burden of proof on Imrw’ al-Qays al-Kindi, i.e., the non-possessor, in line with 
thesis 1, which puts the burden of proof on the party against whom the pre- 
sumption arises. 

On the assumption that the original matn of hadith [8-2.IBF] read that the 
Prophet put the burden of proof on Raby b. ‘Abdan, the possessor of the land, 
why he did so remains to be determined. According to the classical law, the 
burden of proof would have lain with Imrw’ al-Qays, the mudda‘, whether in 
his capacity as the party against whom the presumption arises (according to 
the definition adopted by the Malikis and the majority of the Shafi‘s), or as the 
plaintiff (according to the Hanafis). 

In my view, it is possible to explain why the Prophet asked Rabi‘a b. ‘Abdan 
to produce evidence only by assuming that these hadiths were inspired by the 
idea that the burden of proof lies with the party who will win the case if he suc- 
ceeds in substantiating his claim. In this case, Imru’ al-Qays alleged that he was 
in possession of the land. This was not to prove his ownership, even though it 
created the presumption that the land belonged to him, so the Prophet asked 
Rabi‘a to submit and provide the justification of his ownership. As noted, ac- 
cording to the four Sunni schools of law, if both parties produce evidence to 
substantiate their ownership, the judgment is rendered in favor of the party 
whose proof is given preponderance. It is not unreasonable to apply this rule 
to a case in which neither party produces evidence. That is, the burden of proof 
lies with whichever party submits the stronger justification. As a suggestion, 
Ibrahim al-Nakha‘l reportedly said as follows: if two parties to a sale differ (as 
to the price of the object) after the object sold has perished, the claim of the 
buyer is accepted unless the seller produces evidence. If the object remains 
and both parties produce evidence, the claim of the party who claims “a sur- 
plus’ (fad!) is accepted.® This solution appears to be based on the same idea.*© 
Let this idea be called thesis 2 hereafter. 

Hadith [8-2.IZBF] (isnad: ... ‘Uthman b. Sa‘id Abu Sa‘id [Herat, d. 280/ 
893-4 ]—Abu al-Walid al-Tayalisi [Basra, d. 227/842]—Abu ‘Awana—‘Abd al- 
Malik b. ‘Umayr—‘Alqama b. Wa’il—Wa’il) may have been intended to convey 
thesis 2 in an explicit way. It resembles hadith [8-2.IBF], except that it states 


65 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:272—273, no. 15189; cf. Waki‘, Akhbar, 2:375. 
66 See also Section 7. 
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that Rabi‘a said, “My land, I am cultivating it,” whereupon the Prophet asked 
him if he had evidence.®’ I infer that the Prophet asked Rabi‘a to produce evi- 
dence because the fact of cultivating land, that is, using it just as its owner 
does, would have been stronger evidence to substantiate his ownership than 
the mere fact of possessing it, as Imru’ al-Qays alleged. In this connection, let 
us cite what al-Kasani writes about the proof of ownership: 


Just as the eyewitness testimony of an object is accepted, that of a token 
of something is accepted. For example, suppose that a person sees 
clothes, an animal, or a house in the possession of someone, who uses 
it just as its owner would ordinarily use it without being prevented by 
others. If someone else files a suit against him (the current possessor), 
he can testify to ownership for the current possessor, because the fact of 
disposing an object without being prevented is so strong a token of own- 
ership that there is no witness stronger than it as far as property cases are 
concerned.® 


It seems that the statement of Rabi‘a, “My land, I am cultivating it,” was in- 
tended to justify his claim of ownership. 


3.2.2 Group 2 

Hadith [8-2.GWZBM] (comprising nine hadiths having in common isndd Abu 
al-Ahwas [Kufa, d.179/795-6 ]—Simak b. Harb | Kufa, d. 123/740-1]—‘Alqama b. 
Wail [Kufa]—Wa’il b. Hujr) is difficult to interpret. It is represented by hadiths 
[8-2.GWZBM3 |-[8-2.GWZBM6] (isnad: Muslim—Qutayba b. Sa‘id et al —Abu 
al-Ahwas ...), which read that Wail narrated: 


A man from Hadramawt and a man from the Kinda tribe came to the 
Prophet. [GW] The Hadrami said, “This man took from me by force a 
piece of land belonging to me that would belong to my father” (ghalabani 
‘ala ard li kanat li-abi). [Z| The Kindi said, “This is my land. It is found 
in my possession, and I am cultivating it (ft yadi azra‘uha). He has no 
right to it.” [B] Thereupon the Messenger of God asked the Hadrami, “Do 
you have evidence?” (a-laka bayyina). The Hadrami replied, “No.” He said, 
“Then you have his oath” (fa-laka yaminuhu). He said, “O Messenger of 
God! This man is a liar and cares not what he swears and has no regard for 
anything.’ He said, “For you there is no other choice.” He set out to take 


67 — Bayhaqi, Sunan, 10:261. 
68  Kasani, Bada’i‘, 6:267. 
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the oath. When he turned his back, [M] the Messenger of God said, “If he 
takes the oath on his property with a view to appropriating it unlawfully, 
God will certainly turn away from him when he meets Him.’®? 


This hadith lends itself to two interpretations. It may be based on thesis 1, 
according to which the burden of oath-taking lies with the Kindi, who as the 
current possessor benefits from the presumption. It may be based as well on 
thesis 2, that is, the burden of proof lies with the party who will win if he suc- 
ceeds in furnishing evidence, for the following reason. As noted, the Hanafi 
jurist al-Kasani writes as follows: suppose that the non-possessor proves that 
he has owned the property from such-and-such a date until today, and the 
possessor proves that he has been owning it from a date posterior to the date 
claimed by the non-possessor until today. In this case, they are considered to 
agree that the non-possessor owned it from the earlier date until the later date. 
It follows that the possessor is considered to allege (albeit against his intent) 
that its ownership was transferred to him on the later date. Since he does not 
prove this, the qadi should decree in favor of the non-possessor.”° According 
to this reasoning, if both the Hadrami and the Kindi produce evidence to sub- 
stantiate their claim, the claim of the Hadrami is given preponderance, for the 
Kindi does not prove that ownership of the land was transferred to him from 
the Hadrami. It follows that the burden of proof lies with the Hadrami. 

In contrast to hadith [8-2.GWZBM], hadith [8-2.GZBM] (comprising three 
hadiths) reads that the Hadrami said only, “O Messenger of God! This man took 
from me by force a piece of land belonging to me,” without mentioning the 
inheritance or other title of his ownership, and that the Prophet asked him if 
he had evidence. As the mere fact of possessing a thing is considered, at most, 
weak evidence of ownership, this hadith is inspired by thesis 1, which places 
the burden of proof on the party against whom the presumption arises. 

Which is the original form, hadith [8-2.GWZBM|] or hadith [8-2.GZBM]? In 
other words, was the former the original, which was reformulated as the latter 
by deleting element W (the first scenario), or conversely, was the latter origi- 
nal, which was reformulated as the former by adding element W (the second 
scenario)? Both scenarios are possible, but I am inclined to the first scenario, 
for the following reason: the Malikis and the majority of the Shafi‘is adopt the- 
sis 1, whereas no jurist belonging to the four Sunni schools of law is known to 
have adopted thesis 2. Therefore, it is sound to infer that hadith [8-2.GWZBM], 
which was inspired by thesis 2, was reformulated as hadith [8-2.GZBM], which 


69 Muslim, Sahih, 1123-124, no. 223 (139). 
70 ~—s Kasani, Bada’i‘, 6:232-233. 
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is clearly inspired by thesis 1. However, the fact that there are nine hadiths be- 
longing to hadith [8-2.GWZBM], whereas only three hadiths belong to hadith 
[8-2.GZBM] may seem to allude to the other way around. I surmise that most 
of the transmitters of the former hadith did not dare to reformulate it as the 
latter, for the former can be interpreted to express thesis 1. I will return to this 
point in Section 3-4 (see pp. 506-508). 


3.3 Hadith [8-3] 

Hadith [8-3] comprises 40 hadiths narrated by the Companion al-Ash‘ath b. 
Qays b. Ma‘di-Karib al-Kindi and/or Ibn Mas‘td. Al-Ash‘ath was from Yemen 
and was sent to the Prophet as an envoy. When the Prophet died, he aban- 
doned Islam and was sent to Abu Bakr, who forgave him and gave him his sister 
in marriage. Subsequently, he moved to Kufa, where he died at about the time 
when al-Hasan b. ‘Ali concluded the peace treaty with Mu‘awiya b. Abi Sufyan, 
ie., in 41/661.7 He reportedly had spring pastures (mirba‘) in Hadramawt.72 
Out of the 40 hadiths, 37 hadiths have in common the isnad Abu Wail Shaqiq 
b. Salama (Kufa, d. 100/718-9)—al-Ash‘ath. Abt Wail was a Kufan Successor 
and a pupil of Ibn Mas‘id. Besides him, two Kufans heard this hadith from al- 
Ash‘ath: Kurdis b. ‘Abbas al-Tha‘labi and Jarir b. ‘Abd Allah (Kufa, then Medina, 
d. 51/671-2).”3 As Diagram 8.3 indicates, the vast majority of the transmitters of 
this hadith are Kufans. 

I have just written that these hadiths were narrated by al-Ash‘ath and/or 
Ibn Mas‘td. Those narrated by both of them are represented by hadith [8-3. 
TSPIQ2] (isnad: Qutayba b. Sa‘id—Jarir b. Hazim—Mansir b. al-Mu’tamar), 
according to which Abu Wa’ narrated: 


[F] ‘Abd Allah (b. Mas‘tid) said, “Whoever takes a false oath in order to 
seize property [belonging to someone else] will meet God while God is 
angry with him.’ [Q] God revealed a verse to confirm it: “Verily! Those who 
purchase a small gain at the cost of God’s covenant and their oaths ... a 
painful torment” (Q. 3:77). Then al-Ash‘ath b. Qays came to us and asked, 
“What does Abu ‘Abd al-Rahman (viz., Ibn Mas‘ud) narrate to you?” (Abu 
Wail said,) We related to him what Ibn Mas‘td had stated. Al-Ash‘ath 
said, “He has told the truth. Verily, this verse was revealed concerning 


71 Ibn Sa‘d, Tabaqat, 8:145, no. 2679; cf. Ibn al-Athir, Usd, 52-53, no. 185; Abt Nu‘aym, Ma ‘ifa, 
1:285-287, no. 154. 

72 Ibn Hajar al-Asqalani, Isaba, 1:181, no. 205. 

73 For Kurdis, see Ibn Sa‘d, Tabagat, 8:328, no. 3009; Ibn Hibban, Thiqat, 5:342-343. For Jarir, 
see Ibn Sa‘d, Tabaqat, 8:145, no. 2678; Ibn Hibban, Thigat, 3:54-55. 
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me. There was a dispute between me and a man regarding a well, [T] so 
we brought the case before the Messenger of God, whereupon [S] the 
Messenger of God stated, ‘Your two witnesses or his oath’ (shahidaka aw 
yaminuhu). I said, ‘Then he would not mind to take a false oath’ [P] The 
Messenger of God said, ‘Whoever takes a false oath in order to seize prop- 
erty [belonging to someone else] will meet God while He is angry with 
him. [Q] Then God revealed [the verse] to confirm it.’ Then he recited 
this verse: “Verily! Those who purchase a small gain at the cost of God’s 
covenant and their oaths ... a painful torment.””4 


This hadith contains some elements which are contained also in all or most of 
the other hadiths belonging to hadith [8-3]: 


Element T: the episode to the effect that al-Ash‘ath (or Ma‘dan or “a 
Hadrami” in some hadiths) and his adversary brought a dispute 
between them to the Prophet 

Element A resembles element T, except that it was al-Ash‘ath who 
brought a lawsuit (expressed by the verbs “qaddama,” “khasama,” or 
“idda‘a’) to the Prophet. 

Element B: The Prophet asked one of the litigants (most often al-Ash‘ath) 
if he had a bayyina. 

Element S: The Prophet said to al-Ash‘ath, “Your two witnesses or his 
oath” (shahidaka aw yaminuhu). 

Element P: the statement attributed to the Prophet that “whoever took a 
false oath to seize property [belonging to someone else] will meet God 
while God is angry with him’ or similar statements 

Element I: similar statements attributed to Ibn Mas‘td 

Element Q: the revelation of Q. 3:77 

Element W: One of the contesting parties claimed that he had inherited 
the land. 


To return to the hadith [8-3.TSPIQ2] cited above, apparently this is a compos- 
ite hadith in which hadith [8-3.1Q], narrated by Ibn Mas‘td, and hadith [8-3. 
TSPQ], narrated by al-Ash‘ath, are combined into one. Hadith [8-3.AIBQ] 
(isnad: Ibn Abi Shayba—Abt Mu ‘awiya) is more explicit in this regard. It reads 
that Abu Wail narrated: 


74 ~+Bukhani, Sahih, 3143, no. 2515. 
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‘Abd Allah said, “Whoever takes a false oath in order to seize property 
[belonging to someone else] will meet God while God is angry with him.’ 
Al-Ash‘ath said, “Verily it [Q. 3:77] was revealed concerning me. There 
was a dispute between a Jew and me over land. He denied my claim 
outright (jahadani), so I brought my suit against him (qaddamtuhu) to 
the Prophet. Then the Messenger of God asked, ‘Do you have evidence?’ 
I replied, ‘No. He said to the Jew, ‘Take the oath.’ I said, ‘Then he will take 
the oath and seize my property!’ Thereupon God revealed, ‘Those who 
purchase a small gain at the cost of God’s covenant.””5 


This is the only hadith that attributes the statement, “Whoever takes a false 
oath ...” to Ibn Mas‘ad only, and not to the Prophet. Six hadiths (hadiths 
[8-3.TSPIQ1]-[8-3.TSPIQ6]) attribute similar statements to the Prophet and 
Ibn Mas‘td, as represented by the hadith [8-3.TSPIQz2] cited above. But in 
35 hadiths, similar statements are attributed to the Prophet, and in 20 out 
of these 35 hadiths Ibn Mas‘td narrates that the Prophet uttered a similar 
statement. Hadiths [8-3.PQi] and [8-3.PQ2] (isndad: al-Bazzar—Muhammad 
b. al-Muthanna—Ibn Abi ‘Adi—Shu‘ba—al-Amash and Mansur [b. al- 
Mu‘tamar|—Abit Wail) read that Ibn Mas‘td narrated that the Prophet said, 
“Whoever takes a false oath ...” and Q. 3:77 was revealed “regarding that” (ft 
dhalika), that is, in order to confirm this statement.”6 

Therefore, we can infer that the statement, “Whoever takes a false oath ...” 
was attributed at first to Ibn Mas‘ud and subsequently to the Prophet, whereby 
Ibn Mas‘id was inserted as a narrator into hadiths that reported the statement 
as that of the Prophet. It should be noted, however, that the statement of the 
Prophet is transmitted by other isndds as well. Hadith [8-3.P] has in common 
the isnad Waki‘—al-Harith b. Sulayman al-Kindi [Kufa]—Kurdis b. al-‘Abbas 
al-Tha‘labi [Kufa]—al-Ash‘ath. We may infer that the statement, “Whoever 
takes a false oath ...,” or similar statements circulated in Kufa, as a kind of 
maxim. But hadiths belonging to hadith [8-3] that have isndds including Ibn 
Mas‘ud were accepted more favorably than hadiths belonging to hadith [8-3] 
that have other isnads. 

What is the idea underlying various variants of hadith [8-3]? To answer this 
question, let us compare the numbers of hadiths which contain some or all of 
these elements, as represented by Table 8.2. 


75 Ibn Abi Shayba, Musannaf, 10:681—682, no. 21223. 
76 ~~ Bazzar, Bahr, 5:87-88, no. 1661. 
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TABLE 8.2 Variants of hadith [8-3] 


Variants Number 
hadith [8-3.TB] 1 
hadith [8-3.P] 2 
hadith [8-3.PQ] 2 
hadith [8-3.TP] 1 
hadith [8-3.TSPQ] 2 
hadith [8-3.TSPIQ] 6 
hadith [8-3.TBWP] 3 
Hadith [8-3.AIBQ] 1 
hadith [8-3.ABQ] 5 
hadith [8-3.APBQ] 17 
total 40 


Let us start with hadiths [8-3.AIBQ], [8-3-APBQ] and [8-3.ABQ], which state 
that when al-Ash‘ath sued his adversary (“a Jew” or “a man” in most hadiths), 
the Prophet asked al-Ash‘ath if he had evidence. They are represented by 
hadith [8-3.APBQ3] (isnad: Muhammad [b. ‘Abd Allah b. Numayr]—Abu 
Mu‘awiya [Muhammad b. Khazim]—al-A'mash—Abt Wa’ill), which reads that 
al-Ash‘ath narrated: 


There was a dispute between me and a Jew regarding land. He rejected 
my claim outright (jahadani), so I took him (qaddamtuhu) to the Prophet. 
the Messenger of God asked me, “Do you have evidence?” I replied, “No.” 
Thereupon he said to the Jew, “Take the oath.” I said, “Then he will take 
the oath and seize my property!” Thereupon God revealed the verse, 
“Verily! Those who purchase a small gain at the cost of God’s covenant 
and their oaths ... a painful torment.””” 


All 23 hadiths belonging to these three hadiths state that al-Ash‘ath sued his 
adversary (the Jew in hadith [8-3.APBQ3]), without mentioning the content of 
his claim, which suggests that the Prophet told his adversary to take the oath 
in his capacity as the defendant. Let us call this idea thesis 3 hereafter. This 
coincides with the rule, “Proof is incumbent on the muddav, and the oath on 
the mudda@ alayhi,’ if they mean the plaintiff and the defendant respectively. 


77. Bukhari, Sahih, 3:121-122, no. 2417. 
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As noted, the Hanafi jurist al-Simnani writes that “the muddat is the one who 
claims, and the mudda&@ ‘alayhi is the one who denies” (al-muddat huwa al- 
talib, wa-al-mudda@ ‘alayhi huwa al-munkir).”® 

Out of the 23 hadiths belonging to hadiths [8-3.AIBQ], [8-3.APBQ] and 
[8-3.ABQ], 22 hadiths are transmitted by the Kufan jurist and traditionist al- 
A‘mash (d. 147/764-5) from Abu Wail. We may infer that al-A‘mash put into 
circulation hadith [8-3.AIBQ], hadith [8-3.APBQ], or hadith [8-3.ABQ], based 
on thesis 3.79 

Let us turn to hadith [8-3.TBWP] (comprising three hadiths that share 
the isnad al-Harith b. Sulayman—Kurdis b. al-‘Abbas al-Tha‘labi). Hadith 
[8-3.TBWP3] (isnad: al-Nas@’i—Muhammad b. Hatim—Hibban—‘Abd Allah 
b. al-Mubarak—al-Harith b. Sulayman—...) reads that al-Ash‘ath narrated: 


A man from Hadramawt and a man from the Kinda tribe brought a case 
before the Prophet. The Hadrami said, “O Messenger of God, the father 
of this man usurped (ightasaba) from me my land which is found [today] 
in his possession.” Then the Kindi said, “I inherited my land which is in 
my possession from my father.” Thereupon the Messenger of God asked 
[the Hadrami], “Do you have evidence, O brother from Hadramawt?” 
He replied, “No, Messenger of God. Please make him take the oath for 
me to the effect that he does not know that this is my land, which his 
father usurped from me.’ When the Kindi was about to take the oath, 
the Messenger of God said, “Whoever takes a false oath in order to seize 
property [belonging to someone else], he will meet God while his hand 
is amputated.” When the Kindi heard that, he abstained from taking the 
oath and gave the land to him.®° 


It is clear that this hadith implies that the Prophet put the burden of proof on 
the Hadrami, since the presumption arose in favor of the Kindi in his capacity 
as the possessor of the disputed land, as indicated by the phrase, “land which 
is found in his [viz., the Kindi’s] possession.” 

It is interesting to compare this hadith with the hadiths [8-2.GWZBM3]- 
[8-2.GWZBM6] cited above. According to the latter hadiths, the Hadrami, with 
whom the burden of proof lay, said, “This man (viz., his adversary the Kindi) 
took from me by force a piece of land belonging to me that belonged to my 
father” (element GW). That is to say, it is not clear whether the Prophet put 


78 — Simnani, Rawda, 1:66, no. 603. 
79 The Shafi‘ jurist Abu Ishaq al-Shirazi (d. 476/1083) refers to al-A‘mash as a jurist in his 


compendium of jurists, Tabagat al-fuqahda’. Shirazi, Tabaqat, 83. 
80 Nasa’l, Sunan, 3:488, no. 6002. 
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the burden of proof on him in accordance with thesis 1 (that is, because he 
was the non-possessor, so that the presumption arose against him) or thesis 2 
(that is, because he would win the case if he succeeded in producing witnesses 
testifying to the effect that he had inherited the land from his father), as noted. 
In contrast, hadith [8-3.TBWP3] states that the Hadrami, with whom the bur- 
den of proof lay just as in hadiths [8-2.GWZBM3]-[8-2.GWZBM6], said, “The 
father of this man (viz., his adversary the Kindi) usurped from me my land which 
is found [today] in his possession,” while he did not present a justification of 
his ownership over the land. Thus, it is clear that this hadith is intended to 
express thesis 1. I will return to this point in the Synthesis of this section. 

What about hadiths [8-3.TSPQ] and [8-3.TSPIQ], which state that two par- 
ties brought the case before the Prophet? Hadith [8-3.TSPIQ2] reads that Ibn 
Mas‘ud said, “There was a dispute between me and a man concerning a well. So 
we brought the case before the Messenger of God. Thereupon the Messenger 
of God said, ‘Your two witnesses or his oath.’”®! It is impossible to detect the 
idea underlying these hadiths from their wording. 


3.4 Synthesis 
Hadiths belonging to hadiths [8-1]—[8-3] can be divided into four groups ac- 
cording to the original thesis underlying them. 

Group 1: Hadiths [8-1.TQF], [8-1.TZ], [8-2.GZBM], and [8-3.TBWP] are based 
on thesis 1, that is, the doctrine of the Malikis and the majority of the Shafi‘is. 

Group 2: Hadiths [8-1.IBF], [8-2.IBF], [8-2.GWZBM], and [8-2.IZBF] were 
based originally on thesis 2, but were reformulated or reinterpreted in line with 
thesis 1. It is noteworthy that among hadiths belonging to hadiths [8-1]-[8-3] 
there are (i) hadiths that are clearly inspired by thesis 1 or thesis 3 and (ii) those 
which are ambiguous in the sense that they can be interpreted in line with 
thesis 1 as well as in line with thesis 2, whereas there is no hadith which is un- 
ambiguously interpreted to be inspired by thesis 2. 

Group 3: Hadiths [8-3.APBQ] and [8-3.ABQ], which are inspired by thesis 3, 
that is, the Hanafi doctrine. 

Group 4: The idea underlying [8-1.TBF], [8-3.TB], [8-3.TP], [8-3.TSPIQ], 
[8-3.P], and [8-3.PQ] is not clear. 

It is noteworthy, for our purposes, that in all the hadiths belonging to these 
hadiths, neither party produces evidence. Can we infer that they were intended 
to express the rule to be applied only to such a case? I think so, because by as- 
suming so, it is possible to explain why the Sunnis allow the defendant to pro- 
duce evidence in ownership lawsuits, in spite of the general rule that puts the 
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burden of proof on the mudda‘ and the burden of oath-taking on the mudda‘a 
‘alayhi. That is to say, the principle is that the qadi is supposed to adjudicate on 
the basis of the evidence produced by either party. If both parties produce evi- 
dence, he is supposed to render a judgment in favor of the party whose claim 
is considered preponderant. What if neither party produces evidence? Three 
solutions were proposed. The first solution is to order the party in whose favor 
the presumption arises to take the oath to win the case (thesis 1). The second 
solution is to place the burden of proof on the party who would win the case by 
producing evidence, or in other words, to put the burden of oath-taking on his 
adversary (thesis 2). The third solution is to place the burden of oath-taking on 
the defendant (thesis 3). Theses 1 and 3 are adopted in the classical law. 

Table 8.3 represents the number of Medinans, Basrans, and Kufans, respec- 
tively, who appear in the isnads of hadiths belonging to Group 1, Group 2, and 
Group 3, respectively, excluding those who appear in the isnads of hadiths be- 
longing to different groups in common. For example, the Kufan traditionist 
Abit al-Ahwas appears in the isndads of hadiths [8-2.GWZBM1|-[8-2.GWZBMg| 
and [8-2.GZBM1|-[8-2.GZBM3], so he is not included in this table (but such a 
case is exceptional). 

This table indicates, as expected, (i) most Medinans adopted thesis 1, which 
was later adopted by the Malikis and the majority of the Shafi‘ls; (ii) most 
Basrans, who adopted at first thesis 2, came to adopt thesis 1; (iii) most Kufans 
adopted thesis 3, which was later adopted by the Hanafis. 

Graph 8.1 represents the change over time in the number of hadiths belong- 
ing to Groups 1 and 3 combined, Group 2, and Group 4 (Ag-ga,3) A(.-3:2) and 
h(-3:4)w respectively). | combine Group 1 and Group 3, for they are practically 
based on the same idea, as far as hadiths [8-1]-[8-3] are concerned. We can 
observe that hy_31,3)n and hi-3:2), exhibit opposite patterns during the period 
191-250: when the former decreases, the latter increases, and when the for- 
mer increases, the latter decreases. But from the period 251-70 onwards, they 
synchronize. This can be explained by assuming that hadiths belonging to 


TABLE 8.3 Transmission of hadiths [8-1]—[8-3] in various regions 


Medinans Basrans Kufans Total 
Group 1 5 1 1 7 
Group 2 fe) 14 4 18 
Group 3 1 3 13 17 
Total 6 18 18 42 
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GRAPH 8.1 Change over time in the number of hadiths belonging to Groups 1 and 3 
combined, Group 2, and Group 4 within hadiths [8-1]-[8-3] (Ra-3:,3) Ra—g:2)w 


hi-3:4)w respectively) 


Group 2, which were originally based on thesis 2, came to be reformulated or 
interpreted in line with thesis 1. 


4 Hadiths [8-4] and [8-5] 


In this section, I examine hadiths related to ownership cases in which both 
parties succeed or fail to produce evidence. Before proceeding to their analysis, 
it is necessary to note that in all the hadiths belonging to these hadiths, two 
parties brought the case to Prophet, as indicated by verbs in dual form, that is, 
ikhtasama, idda‘aya, or tada‘aya. This may suggest that the solutions taken in 
these hadiths (to cast lots or to divide the object into halves) are not applied to 
cases in which one of the parties sues the other. 


41 Hadith [8-4] 

Hadith [8-4] comprises 22 hadiths most of which have in common the isnad 
Abu Burda (Kufa, d. 103/721-2)—Abt Musa al-Ash‘ari (Basra and Kufa, d. 44/ 
664-5 or 52/672). They are divided into three groups according to their matn. 
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(1) Hadith [8-4.LN] comprises nine hadiths, and hadith [8-4.LNP] comprises 
three hadiths. According to hadith [8-4.LN5] (isnad: Muhammad b. Minhal 
al-Danir [Basra, d. 231/846 ]|—Yazid b. Zuray‘ [Basra, d. 182/799|—-Sa‘id b. Abi 
‘Aruba—Qatada [Basra, d.117/735-6]—Sa‘id b. AbiBurda [ Kufa, d.168/784—5 ]|— 
Abu Burda), Abu Musa al-Ash‘ari narrated, “Two men who claimed a camel 
or a riding animal brought the case before the Prophet. [L] Neither party had 
evidence. [N] So the Prophet divided it between them.”®? 

Hadith [8-4.LNP] (isnad: Ishag b. Manstr, Muhammad b. Ma‘mar, Zuhayr 
b. Muhammad—Rawh b. ‘Ubada—Saild b. Abi ‘Aruba—Qatada—Said b. Abi 
Burda—Abt Burda—Abi Musa) is a variant of hadith [8-4.LN]. According to 
the isnad-cum-matn analysis, Rawh b. ‘Ubada (Basra, d. 205/820-1), the pcl 
of this hadith, added element P (the animal was possessed by the two parties). 
This hadith reads that Abu Musa narrated: 


Two men [P] in whose possession was a riding animal (baynahuma 
dabba), and neither of whom had evidence, brought the case before the 
Messenger of God. Thereupon he divided it into halves. 


Why was element P added? In my view, it was added to suggest that the judg- 
ment would be rendered in favor of the possessor of it if it were found in the 
hand of one of the litigants. I will return to this point in the Synthesis of this 
section. 

(2) Hadith [8-4.BN] comprises three hadiths. Hadith [8-4.BN3] (isnad: Ibn 
Abi Shayba—‘Abda b. Sulayman [Kufa, d. 188/804]—Sa‘id b. Abi ‘Araba— 
Qatada—Sa‘ld b. Abi Burda) reads that Abt Musa narrated, “Two men brought 
a case concerning a riding animal. Each of the two men produced evidence 
that it belonged to him (al-bayyina annaha lahu). The Prophet divided it be- 
tween them.”64 

(3) Hadith [8-4.WN] comprises seven hadiths. Hadith [8-4.WN3] (isnad: 
Abt Dawid—Muhammad b. Bashshar—Hajjaj b. Minhal [Basra, d. 217/832 ]— 
Hammam—Qatada—Sa‘id b. Abi Burda—Abut Burda) reads that Abu Musa 
narrated, “Two men claimed (idda‘aya) a camel during the time of the Prophet. 
[W] They sent for two witnesses. Thereupon the Prophet divided it into halves 
between them.”85 


82 Aba Dawid, Sunan, 3:310, no. 3613. 

83 Ibn Maja, Sunan, 2:780, no. 2330. 

84 Ibn Abi Shayba, Musannaf, 11:107—-108, no. 21566; Ibn Abi Shayba, Musannaf (1425/2004), 
7:359, no. 21446, cited in Tillier, Invention, 240; cf. Jassas, [khtilaf, 4:224-225. 

85 Abia Dawid, Sunan, 3:310-3n1, no. 3615. 
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4.2 Hadith [8-5] 
Hadith [8-5] is narrated by Abu Hurayra. Hadiths belonging to this hadith can 
be divided into three groups according to their matn. 

(1) Hadith [8-5.AS] is represented by hadith [8-5.AS1] (isnad: ‘Abd al-Razzaq 
al-San‘ani—Ma‘mar—Hammanm [b. Munabbih, Sanaa, d. 132/749-50]), which 
reads that Abu Hurayra narrated: 


[A] The Prophet proposed that the people take an oath. Thereupon both 
parties hastened to take the oath. Then [S] the Prophet told them to cast 
lots to decide which one would take the oath.*6 


Hadith [8-5.KS] belongs to the same group. According to hadiths [8-5.KS1] and 
[8-5.KS2] (isnad: ... Ibn Hanbal and Salama b. Shabib [Nishapur, d. 246-247/ 
860-862 ]—‘Abd al-Razzaq al-San‘ani—Ma‘mar [Basra, Yemen, d. 153/770]— 
Hammam b. Munabbih), Abu Hurayra narrated that the Prophet stated, 
“[K] If two persons either do not want or want to take the oath, [S] they must 
cast lots.”87 

At first glance, these hadiths are meaningless from a juristic point of view, 
for they do not refer to the circumstances in which the Prophet told the parties 
to take the oath. But if it is presupposed that neither party produced witnesses 
to substantiate his claim, they have the same intent as hadith [8-5.LS], to be 
considered just below. 

(2) Hadith [8-5.LS] comprises 15 hadiths that have in common the isnad 
Said b. Abi ‘Araba—Qatada—Khilas b. ‘Amr al-Hijrt [Basra]—Abu Rafi‘ 
[Medina]—Abut Hurayra) and elements L (neither party produced evidence) 
and § (the Prophet told them to cast lots). According to hadith [8-5.LS8] (isnad: 
Khalid b. al-Harith [Basra, d. 186/802 ]—Sa‘id b. Abi ‘Araba—Qatada—Khilas 
b. ‘Amr al-Hijri—Abu Rafi‘ [Medina]), Abi Hurayra narrated, “Two persons 
brought a case (ikhtasama) concerning an animal before the Prophet. Neither 
of them had evidence. So the Messenger of God told them to cast lots in order 
to take the oath” (yastahima ‘ala al-yamin).8® 

(3) Hadith [8-5.WN] comprises two hadiths that have in common the isnad 
Ibn Rahawayh—‘Abd al-Samad b. ‘Abd al-Warith—Hammad b. Salama— 
Qatada—al-Nadr b. Anas (Basra, d. after 100/718-9)—Bashir b. Nahik. They 
read that Abu Hurayra narrated, “Two men claimed (idda‘aya) a riding animal, 
and both of them produced two witnesses. Then the Prophet divided it into 


86 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:279, no. 15212; Nasa’, Sunan, 3:487, no. 6001. 
87. Abu Dawid, Sunan, 3:3n, no. 3617. 
88 Ibn Abi Shayba, Musannaf, 11:108-109, no. 21568. 
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halves between them.”®9 This is an isolated hadith, and its matn is substantially 
identical to that of hadith [8-4.WN] and hadith [8-X1], which has the isnad 
Simak b. Harb (Kufa, d. 123/740-1)—Tamim b. Tarafa al-Ta’l (Kufa, d. 95/713—-4). 
Hadith [8-X1.1] (isnad: Ibn Abi Shayba—Abu al-Ahwas—Simak) reads that 
Tamim narrated: 


Two men claimed a camel, and each of them produced evidence that it 
belonged to him. Then the Prophet decreed that it be divided between 
them.?9 


Hadith [8-X1.2] (isnad: ‘Abd al-Razzaq al-San‘ani—Sufyan al-Thawri—Simak) 
reads that Tamim narrated: 


Two men brought a case before the Prophet concerning a camel. Each 
of them produced two witnesses. Thereupon the Prophet divided it 
between them.?! 


Tamim is a Companion who lived in Kufa. Ibn Sa‘d writes that he transmitted 
a small number of hadiths.° It is probable that the matn of hadith [8-X1] was 
appropriated and was put into circulation on the authority of Abu Hurayra as 
hadith [8-5.LS]. 


4.3 Synthesis 

Hadiths [8-4] and [8-5] concern a case in which both parties produce evidence 
or one in which neither party produces it. It is noteworthy that, with the excep- 
tion of hadith [8-4.LNP], no hadith indicates who possessed the object. This 
suggests that the fact of possessing the object does not create a presumption 
in favor of the possessor. On this assumption, the idea underlying them can be 
summarized as follows: whoever produces the witnesses required by the law 
has successfully substantiated his claim. If both parties produce witnesses or 
neither party produces witnesses, the qadi should treat them equally whatever 
the content of their claim may be. In fact, none of the hadiths belonging to 
these hadiths refers to the content of the claim of the litigants: they state simply 
that both parties “produced the evidence that it [viz., the camel or the riding 


89 Ibn Hibban, Sahih, 11:457, no. 5068; Bayhaqi, Sunan, 10:258, no. 21020. 

go Ibn Abi Shayba, Musannaf, 11:106-107, no. 21564. 

g1 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:276, no. 15202, cited in Tillier, Invention, 244, note 
404; cf. Jassas, Ikhtilaf, 4:224; Sahnan, Mudawwana, 5186-187. 

g2 = Ibn Sa‘d, Tabagat, 8:405, no. 3158. 
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animal] belonged to them” or “produced two witnesses,” without mentioning 
the justification of their ownership or that neither party produced evidence. 

It should be noted that the solutions adopted by the Prophet, that is, divid- 
ing the object into halves between the litigants or making them cast lots to 
decide who would take the oath, are not alien to the four Sunni schools of law, 
but they are applied only if the status (current possessor or non-possessor) 
and the claims of the conflicting parties are strictly identical. For example, the 
Shafi jurist al-Juwayni writes as follows: two opinions are advanced by Shafi'‘ls 
regarding the case of two persons who claim a thing found in the possession 
of a third party and furnish two witnesses each. The first opinion is that the 
evidence is invalid. The second opinion is that the evidence is valid. But those 
who hold this opinion disagree as to the decision to be taken. Three opinions 
exist: (i) both litigants should cast lots to decide the winning party or the party 
who is authorized to take the oath; (ii) the object should be divided into halves 
between the two litigants; (iii) the judgment should be suspended until such 
time as they reach a compromise.9? But Shafi‘is advance none of opinions 
(i)-(iii) if the object is found in the possession of one of the litigants. They 
hold that preponderance is granted to the possessor.9* 

If we call the system represented by hadiths [8-4] and [8-5] the ancient sys- 
tem, Graph 8.2 may reflect the transition from the ancient system to the clas- 
sical law. This graph, which represents the change over time in the number 
(Aa-3)n) of hadiths belonging to hadiths [8-1]-[8-3] combined and the number 
(A(4,5)n) Of hadiths belonging to hadiths [8-4] and [8-5] combined, compared 
to the change over time in E,, of the former hadiths (E(_3)n). 

This graph indicates that the change in f(,_3), and that in hi,,), exhibit op- 
posite patterns during the period 11-230: when h,_3)y, declines, A(4,;)n rises (or 
stagnates only during the period 171-90), and when the former rises, the latter 
declines. In contrast, from the period 21-30 onward, they synchronize. This 
seems to suggest that the classical law, which was intended to substitute for 
the ancient system at the outset, integrated the latter as part of it. Tillier writes 
that the Hanafis established a strict distinction between the plaintiff and the 
defendant, to each of whom they assign the specific type of proof, i-e., bayyina 
or oath, whereas other jurists, the Shafi‘is in particular, are more nuanced.°° 
That Aq_3)n and hy4,5), coincide from the period 231-50, ie., shortly after the 
foundation of the Shafi school of law, onward, may have been due to the influ- 
ence of the Shafii doctrine. 


93  Juwayni, Nihaya, 19:94-95, 103. 
94  Juwayni, Nihaya, 19:95. 
95 __ Tillier, Invention, 260-261, note 500. 
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GRAPH 8.2 Change over time in the number of hadiths belonging to hadiths [8-1|-[8-3] 
combined, hadiths [8-4] and [8-5] combined, and the standard pattern of the 
former hadiths (h(-3)w A(4,5)w and Ey.) respectively) 


This graph indicates also that A4_3), grows much more rapidly from the period 
21-30 to the period 231-50 than E(,_3),. We can safely say that most of the 
traditionists who died during the period 231-50 accepted the classical law of 
evidence. 


5 Hadith [8-6] 


Hadith [8-6] comprises no less than 131 hadiths. They include the sentence, 
“The Messenger of God rendered a judgment on the basis of an oath and a wit- 
ness” (al-Nabi salla Allah ‘alayhiwa-sallama qada bi-'l-yamin maa al-shahid),°° 
or similar sentences.%” In what follows, I begin by explaining how Shafi jurists 


96 _—‘ For example, hadith [8-6.Q100] recorded in Muslim, Sahih, 3:1337, no. 3 (1712). 

97 Several modern authors discuss this hadith and the procedure of adjudicating on the basis 
of the oath and one witness. Schacht, Origins, 167-169, 187-188; Masud, “Procedural Law,” 
405, 414 (Annex number 2); Umar F. Abd-Allah Wymann-Landgraf, Malik and Medina, 
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interpreted this hadith, and J then detect the interpretation adopted by tradi- 
tionists by comparing the change over time in the number of hadiths belong- 
ing to this hadith with that of hadiths belonging to hadiths [8-1]-[8-3]. 

To start with the interpretation of Shafi jurists, al-Nawawi writes: 


Is a judgment [based on one witness and an oath] actually based on 
the witness alone, while the oath confirms it (hal al-qada@ bi-’-shahid 
wahdahu wa-al-yamin mwakkida), or is it actually based on the oath, 
while the witness confirms it, or is it actually based on both? The Shafi‘ls 
advance several opinions [regarding this issue], but the third opinion is 
correct.98 


Al-Nawawi does not explain why he considers the third opinion correct. But it 
is interesting to note that al-Juwayni associates the first and the third opinions 
mentioned by al-Nawawi with a particular variant of hadith [8-6]. He writes: 


The uncertainty of our colleagues regarding this topic may be due to dif- 
ferences in the wording of these hadiths (akhbar). Some read, “He [viz., 
the Prophet] judged on the basis of the oath with the witness (qada bi- 
‘-yamin ma‘a al-shahid),” whereas others read, “He judged on the basis 
of the witness and the oath of the plaintiff (bi--shahid wa-yamin al- 
talib). The latter indicates that the judgment is based on both [the wit- 
ness and the oath].99 


It is clear that al-Juwayni thinks that the former hadith in this text is likely to 
lead to the first opinion mentioned by al-Nawawi and that the latter hadith is 
likely to lead to the third opinion. Out of 131 hadiths belonging to hadith [8-6], 
109 hadiths belong to the former hadith. We may infer that this is the original 
hadith [8-6] and that it should be translated more exactly as, “He rendered 
a judgment ordering [the plaintiff?] to take the oath when he had produced 
one witness.” The remaining 22 hadiths read, “He judged on the basis of an 
oath and a witness” (hadiths [8-6.Qig|—[8-6.Q21], [8-6.Q96|—[8-6.Qio2], and 
[8-6.QH21]), or, “He judged on the basis of the testimony of one witness and 
the oath of the plaintiff (shahadat al-shahid wa-yamin al-mudda‘)” (hadiths 
[8-6.Q41] and [8-6.Q42]), or have similar texts. Judging from the isnads of 


317-322; Melchert, “The History of the Judicial Oath,” 318, 325; Tillier, Invention, 245-247, 
250, 252, 330. 

98  Nawawi, Rawda, 11:278; cf. Juwayni, Nihaya, 18:630. 

99 Juwayni, Nihaya, 18:630—-631. 
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these hadiths, we may infer that ‘Abd al-‘Aziz b. Muhammad al-Darawardi 
(Isfahan, Medina, d. 187/802—3) (see Diagram 8.6.1) and Zayd b. al-Hubab 
(Kufa, d. 203/818-9) (see Diagram 8.6.2) reformulated the original hadith in 
accordance with the third opinion. 

I have just remarked that the original form of hadith [8-6] should be translated 
as “He rendered a judgment ordering [the plaintiff?] to take the oath when 
he had produced one witness.” What is the idea underlying this hadith? One 
possibility is that the party who produces one witness thereby converts the 
presumption to his favor, so he then can win the case by taking an oath. In sup- 
port of this, we can invoke the fact that with the exception of hadiths [8-6.Q41] 
and [8-6.Q42], which are recorded in the Sunan of al-Daraqutni and al-Sunan 
al-kubra of al-Bayhaqi, none of the hadiths belonging to hadith [8-6] makes it 
clear who is to take the oath when he produces one witness, the mudda‘ or the 
mudda@ ‘alayhi. This may suggest that whoever produces one witness is au- 
thorized to take the oath. In this connection, let us recall, on the one hand, the 
definition of the mudda& ‘alayhi and the mudda‘t by Malikis and the majority 
of Shafi‘ jurists. Ibn Shas and Ibn ‘Arafa define the mudda@ ‘alayhi as the party 
in whose favor the presumption arises and the mudda‘ as the party against 
whom the presumption arises, as noted.!°° In addition, the hadiths [8-1.TZ] 
and [8-1.TQF2] cited above, whose isnad includes renowned Medinans, are in- 
spired by the same thesis (thesis 1), as noted. On the other hand, the isnads of 
hadith [8-6] include as many as 29 Medinans. This indicates that this hadith 
was widely accepted in Medina, as noted below. By assuming that tradition- 
ally Medinans adopted the aforementioned definition of the mudda‘ and the 
mudda@ ‘alayhi, we can explain why almost all the hadiths belonging to hadith 
[8-6] do not indicate for which party the Prophet adjudicated: this is because 
he rendered a judgment ordering whoever of the conflicting parties produced 
one witness to take the oath. 

However, a statistical analysis of isnad alludes to another possibility. 
Graph 8.3 represents the change over time in the number (/(6),) of hadiths 
belonging to hadith [8-6] compared to that in the number (h(,-31-4)n) of 
hadiths belonging to Groups 1-4 within hadiths [8-1]—[8-3] and that in the 
number (A(.-31,2,4)n) Of hadiths belonging to Groups 1, 2, and 4 within hadiths 
[8-1]-[8-3] (see p. 506). It indicates that (6), closely follows Aq_3. 4)n during 
the period 91-210, whereas it follows more closely hq_31,2,4)n during the pe- 
riod 231-70. How should we interpret this phenomenon? I infer the following: 
hadiths [8-1]—[8-3] are intended to present a principle to decide with whom 
the burden of oath-taking lies if neither party produces witnesses testifying 


100 Ibn Shas, Yqd, 3:1074-1075; Ibn ‘Arafa, Sharh, 609-610. 
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GRAPH 8.3 Change over time in the number of hadiths belonging to hadith [8-6], Groups 1-4 
within hadiths [8-1]-[8-3], and Groups 1, 2, and 4 within hadiths [8-4]-[8-3] (A(6)w 
ho-ga-4)w and hi, 3,2,4)w respectively) 


to his ownership, as noted. It is not far-fetched to infer that the originators or 
transmitters of these hadiths were of the opinion that the party who produc- 
es an imperfect proof, e.g., a single witness, is granted the right to take the 
complementary oath to win the case. This is why /) follows closely h(,-3:-4)n 
during the period 91-210. 

What about the period 231-70, when /(6)y closely follows Ay_3:,2,4)n? The 
similarity between the change in (6), and that of Aq3:,2,4)n suggests that 
the transmitters of hadiths based on thesis 3 did not approve the procedure 
expressed by hadith [8-6]. In fact, the Hanafis, who adopt thesis 3, do not 
admit it10 

However, it may be objected that the procedure expressed by hadith [8-6] 
was followed mainly in Medina and Mecca, whereas it was rejected by Iraqis 
and Syrians, as Schacht writes.!°? At first glance, this contradicts the fact that 


101 Mawardi, Hawi, 17:68. 
102 Schacht, Origins, 167-168, 3u; cf. Umar F. Abd-Allah Wymann-Landgraf, Malik and 
Medina, 318-319. The Maliki jurist Sahniin writes as follows: the Prophet adjudicated in 
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—— Medinans ® —-non-Medinans 


GRAPH 8.4 Change over time in the number of Medinans and non-Medinans involved in the 
transmission of hadith [8-6] 


many Iraqis appear in the isnads of many hadiths belonging to hadiths [8-1]- 
[8-3] (see Diagrams 8.1, 8.2, and 8.3). In fact, however, Graph 8.4 indicates 
that many non-Medinans are involved in the transmission of hadith [8-6]: 
29 Medinans appear in the isnads of hadiths belonging to this hadith, while 
22 Iraqis (including 13 Kufans and 5 Basrans) appear in them. In particular, the 
number of non-Medinan traditionists who passed on this hadith grows rapidly 
after the period 171-g0.!° As a suggestion, the isnads of hadiths [8-1.IBF] and 
[8-2.IBF |], which are inspired by thesis 2, include no less than 15 Iraqis. 


this way, followed by ‘Ali b. Abi Talib. The Prophet said that Gabriel came and told him 


to adjudicate on the basis of an oath and one witness. The seven jurists of Medina said 
that this precept should apply to property cases (al-amwal wa-al-huqiq) but not to other 
cases such as those concerning calumny, divorce, marriage, and manumission. Sahnun, 
Mudawwana, 5:182—183; cf. Umar F. Abd-Allah Wymann-Landgraf, Malik and Medina, 318. 

103. The number of Medinans hardly grows after this period. This is because no hadith collec- 
tion is available compiled by Medinans after the Muwatta’. 
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6 Hadith [8-7] 


In this section, I examine hadith [8-7], which contains the statement of the 
Prophet, “The oath is incumbent on the defendant,” to clarify its formation 
and in particular to demonstrate that one variant of it is based on the idea 
that the plaintiff who produces an imperfect evidence is authorized to take 
the oath.104 

Hadith [8-7] comprises 21 hadiths that have in common the isnad Ibn Abi 
Mulayka (d. 117/735-6)—Ibn ‘Abbas and contain the statement of the Prophet, 
“The oath is incumbent on the defendant” (element Y).1% Ibn Abi Mulayka, the 
cl of hadith [8-7], was a Meccan and was appointed as the qadi of Taif by ‘Abd 
Allah b. al-Zubayr (1-73/623-692).106 

These hadiths are divided into two groups according to their isndds. 
Group 1 comprises 12 hadiths that have in common the isnad Ibn Jurayj— 
Ibn Abi Mulayka—Ibn ‘Abbas. Group 2 comprises nine hadiths that have 
in common the isnad Nafi‘ b. ‘Umar—Ibn Abi Mulayka—Ibn ‘Abbas. Nafi‘ 
(d. 169/785-6) was a Meccan traditionist who transmitted a small number of 
hadiths.!°7 It is certain that this hadith originated in Mecca. These 21 hadiths 
belonging to Groups 1 and 2 can be divided in a different way also into two 
groups according to their matns. Table 8.4 represents the number of hadiths 
belonging to hadith [8-7.Y], that is, hadiths that contain, among elements 
y, M, and W, only element Y; the number of hadiths belonging to hadith 
[8-7.MY], that is, those which contain elements M (the statement of the 
Prophet, “If people were given whatever they claimed, people would claim the 
lives and property of others.’) and Y; and the number of hadiths belonging to 
hadith [8-7.WMY], that is, those which contain elements W (an incident that 
occurred between two women, to be considered below), M, and Y, whether 
or not they contain elements B or Q (for the meaning of these elements, see 
hadith [8-7.;WBMYQz2], translated just below), among Group 1 and Group 2 
respectively. 


104 Melchert has examined at some length several variants of this hadith. Melchert, “History,” 
316-322. 

105 There are hadiths or athars that contain this element but are transmitted by different 
isnads, but hadith [8-7] is the most important at least from the numerical point of view. 

106 Ibn Sa‘d, Tabagat, 8:33, no. 2373; Bukhari, Ta’rikh, 5:43, no. 412/6482; Ibn Abi Hatim, Jarh, 
51121, no. 461/7795. 

107. Ibn Sa‘d, Tabaqait, 8:56, no. 2454. 
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TABLE 8.4 Combination of elements Y, M, and W in hadith [8-7] 


[8-7.Y] [8-7-MY] [8-7.WMY] 
Group 1 ) 8 
Group 2 6 1 2 


Hadith [8-7.MY] is represented by [8-7.MY2] (belonging to Group 2), which 
relates that Ibn ‘Abbas said: 


The Messenger of God stated, “If people were given whatever they 
claimed, people would claim the life and property of others (law utiya 
al-nas bi-da‘wahum la-dda@ nas dim@ rijal wa-amwalahum). But oath is 
incumbent on the defendant.” This is the statement of the Prophet.108 


According to the isnad—cum—matn analysis, we may infer that at the outset a 
hadith which contains only element Y circulated in Mecca and that Ibn Jurayj 
combined element M with it to make hadith [8-7.-MY]. What about element W? 
Was it combined with elements M-Y at the outset and later deleted by some 
transmitters in the course of transmission, with the result that hadith [8-7.MY] 
represents more than half of hadiths belonging to Group 1? Or was element 
W combined with elements M-Y by some of the transmitters who appear in 
the isndds of hadiths that include elements W, M, and Y? Or was there anoth- 
er scenario? To answer this question, let us examine hadiths [8-7.WBMYQ2] 
and [8-7.;WMQY1]. According to the former hadith (isnad: ‘Abd al-Razzaq al- 
San‘ani—Muhammad b. Muslim [Taif, n.d.]—Ibn Jurayj), Ibn Abi Mulayka 
narrated: 


[W] Two women were stitching shoes in a room in which there was no 
one else. Then one of them came out with an awl driven so deep into 
her palm that it stuck out the back of it, saying that her companion had 
stabbed her, while the latter denied her claim. Then I sent someone to 
inform Ibn ‘Abbas of what happened. |B] He said, “She will be given noth- 
ing without evidence” (la tuta shay’@" illa bi-'l-bayyina). The Messenger 
of God said, [M] ‘If people were given whatever they claimed, men 
would claim the property of others. But [Y] the oath is incumbent on the 


108 Nasa’l, Sunan, 3:485-486, no. 5994. 
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defendant, so call her (to take the oath) and recite the verse, [Q] “Verily! 
Those who purchases a small gain at the cost of God’s Covenant and their 
oaths ...” (Q. 3:77). I did so, then she confessed (étarafat).1©° 


It is clear that the idea underlying this hadith is the same as the classical law— 
that is, the burden of proof lies with the mudda‘ and the burden of oath-taking 
lies with the mudda‘ ‘alayhi. In this hadith, the victim brought the case be- 
fore Ibn Abi Mulayka, who, referring to this rule that Ibn ‘Abbas attributed to 
the Prophet, warned the accused woman by reciting Q. 3:77, whereupon she 
confessed. 

According to hadith [8-7.WMQYi] (isnad: Nasr b. ‘Ali b. Nasr [Basra, 
d. 250/864 ]—“‘Abd Allah b. Dawid [Kufa, Basra, d. 213/828—9]|—Ibn Jurayj), Ibn 
Abi Mulayka narrated as follows: 


[W] Two women were stitching shoes in a house or a room. Then one 
of them came out with an awl driven into her hand, and she sued the 
other for it. The case was brought before Ibn ‘Abbas. Ibn ‘Abbas said, “The 
Messenger of God said, [M] ‘If people were given whatever they claimed 
(without proving their claim), the lives and property of the nation would 
be lost. Remind her of God and recite before her, [Q] ‘Verily! Those who 
purchases a small gain at the cost of God’s Covenant and their oaths ...” 
So they reminded her and she confessed.” Ibn ‘Abbas then said, [Y] “The 
Prophet said: ‘The oath is to be taken by the defendant (in the absence of 
any proof against him). 


Comparing the matns of the two hadiths, we find that they are different in 
some points. First, while in hadith [8-7.WBMYQ2] Ibn ‘Abbas refers to the prin- 
ciple that proof is the responsibility of the plaintiff (element B), hadith [8-7. 
WMOY1] does not refer to it. Secondly and more importantly, it is easy to un- 
derstand hadith [8-7.WBMYQz2] in accordance with the classical law, whereas 
[8-7.WMQY1] is incompatible with it. If we take literally the sentences “The 
Messenger of God said, ... So they reminded her, and she confessed,” the pro- 
nouns “her” and “she” here refer to the plaintiff rather than the defendant. It is 
natural to interpret the statement of the Prophet cited by Ibn ‘Abbas, “if people 
were given whatever they claimed (without proving their claim), the lives and 
property of the nation would be lost” (element M) to refer to the woman who 


10g _ ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:273-274, no. 15193; cf. Ibn Hibban, Sahih, 11:476, 
no. 5082. 
110 Bukhani, Sahih, 6:35, no. 4552. 
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sued her companion, the defendant, evidently to claim retaliation or blood 
money for bodily injury. According to this interpretation, the idea underlying 
element Q is that the plaintiff can easily win the case by taking the oath. But 
the statement of the Prophet, “The oath is to be taken by the defendant” (ele- 
ment Y), at the end of this hadith compels us to interpret the pronouns “her” 
and “she” to mean the defendant. In brief, this hadith is logically inconsistent. 
It is possible to explain this inconsistency by assuming that element Y was 
added to the rest of the matn at a later stage in the course of transmission. 
Therefore, I infer that the original form of hadith [8-7,;WMQY1] (and hadith 
[8-7.WMQY2]) contained elements W, M and probably Q, but not element Y, 
which was added later. 

This inference finds support in the non-Hanafi doctrines concerning cases 
in which the plaintiff who fails to produce two witnesses to establish his claim 
can win the case by taking an oath. First, as far as property cases are concerned, 
non-Hanafis rule that the plaintiff can establish his claim by producing one 
witness and taking an oath, as noted in the previous section. Secondly, regard- 
ing criminal cases, whereas in principle it is necessary to produce two male 
adult witnesses who meet certain conditions to establish a crime, non-Hanafis 
provide for a procedure called gasama, which enables the male agnatic rela- 
tives of a murdered person to sue against the suspect. If they do not have two 
witnesses to substantiate their accusation but invoke incriminating indica- 
tions such as the fact that the suspect stood by the dead body of the victim 
with a bloodstained knife in his hand, they can establish the murder by taking 
50 oaths to the effect that he killed the victim." 

To return to hadith [8-7-WMQYj], regarding a woman who exited a room 
with an awl thrust into her hand after being together with the defendant in the 
room, it is plausible that the rule underlying this hadith is that the victim of an 
injury can establish the injury by taking the oath that the defendant injured 
him if there is strong circumstantial evidence to support his allegation. 

Based on the foregoing arguments, I reconstruct the formation of the 
hadiths belonging to Group 1 according to the following scenario. The original 
form of these hadiths included elements W and M (and possibly Q). It was 
inspired by the archaic idea that if a victim who filed a suit could not produce 
witnesses required by the law but could cite strong circumstantial evidence, he 
could establish his accusation by taking the oath. When traditionists accepted 
the classical law that places the burden of oath-taking on the defendant—i.e., 
the accused in criminal cases—, they added element Y in accordance with 


111 Peters, Crime and Punishment, 17-19. For the details of gasama, see Peters, “Murder in 
Khaybar”; Crone, “Jahili Law.” 
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this doctrine. However, since the simple addition of this element rendered 
the revised hadith inconsistent, as is the case with hadith [8-7.WMQY], some 
transmitters reformulated it as a consistent one, as represented by hadith 
[8-7.WBMYQ], while others deleted element W to form hadith [8-7.MY]. 

The provenance of element Y is not clear, but hadith [8-7.Y], which has in 
common the isnad Nafi‘ b. ‘Umar—Ibn Abi Mulayka—Ibn ‘Abbas, states, “The 
Prophet rendered the judgement putting the onus of the oath-taking on the 
mudda@ ‘alayhi.” Hadith [8-X2] transmitted by the isnad ‘Abd al-Razzaq al- 
San‘ani—Sufyan b. ‘Uyayna—‘Amr b. Dinar has the same matn."? It seems that 
this statement was well known in Mecca. 


7 Formation of the Classical Law of Evidence 


In the Introduction, I built up the hypothesis that the ancient rule was that 
both parties could produce evidence. At some point in time, the rule that puts 
the burden of oath-taking on the defendant was introduced to govern owner- 
ship cases in which neither party produces evidence. Subsequently, this rule 
was modified to the rule that places the burden of oath-taking on the defen- 
dant and the burden of proof on the plaintiff, which was accepted as the uni- 
versal rule regulating lawsuits. 

Analysis of hadiths [8-1|-[8-3] indicates that the rules underlying these 
hadiths, which concer a case in which neither party produces evidence are 
the one that the burden of oath-taking lies with the party in whose favor the 
presumption arises, the one putting the burden of proof on the party who 
will win if he produces evidence, or the plaintiff. The rules underlying hadiths 
[8-4] and [8-5], which concern cases in which both parties produce or neither 
party produces evidence, reflect the ancient practice. It follows that the rules 
underlying hadiths [8-1]—[8-3] were introduced to modify that ancient prac- 
tice. What is their origin? Were they introduced to regulate ownership lawsuits 
in which neither party produces evidence, or did they have another origin? 
To answer this question, I begin, in the next sub-section, by examining the 
opinions attributed to jurists active before the formation of the four Sunni 
schools of law that contain the locution al-qawl qaw! ... (literally, “the state- 
ment is the statement of ...”) to demonstrate that these opinions were at the 
origin of the rule which crystallized in the statement of the Prophet, “Proof is 
incumbent on the muddat.” Then in the subsequent sub-section, I will show 


112 ‘Abd al-Razzaq San‘ani, Musannaf, 8:273, no. 15192. 
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that ownership lawsuits were at least among the first cases to which the rule 
putting the burden of oath-taking on the mudda@ ‘alayhi was applied. 


71 “Proof is Incumbent on the Mudda‘l” 

The locution al-gawl qawl ..., which means that the allegation of the person 
in question is accepted with or without his oath, is abundantly used in legal 
manuals of the four Sunni schools of law, not only in property cases, but also 
in personal status and criminal cases. In other sources, I found 22 reports that 
contain this locution in the Musannafs of ‘Abd al-Razzaq al-San‘ani and Ibn 
Abi Shayba and Akhbar al-qudat of Waki‘. We can make, regarding these re- 
ports, two observations that need to be explained. First, out of the 22 reports, 
15 reports concern a pledge, five concern a sale, and the remaining two re- 
ports concern a marriage. The 15 reports concerning a pledge cite the opin- 
ion of a number of renowned jurists and traditionists such as Sa‘id b. Jubayr 
(Kufa, d. 95/714),"3 Ibrahim al-Nakha‘l (Kufa, d. 97/715-6),"4 al-Sha‘bi (Kufa, 
d. 103—110/721-729),"5 al-Hasan al-Basri (Basra, d. 110/728),"6 Qatada (Basra, 
d. 117/735-6),"” al-Hakam b. ‘Utayba (Kufa, d. 113/731-2),"8 ‘Ata b. Abi Rabah 
(Mecca, d. 114/732-3),9 Hammad b. Abi Sulayman (Kufa, d. 120/737-8),!?° Iyas 
b. Mu‘awiya (Basra, d. 121/738—9),!”! al-Zuhri (Medina, d. 124/742),!2? and Ibn 
Shubruma (Kufa, 144/761-2).!23 Why do most of these reports concern a case 
regarding a pledge? Secondly, in none of these reports is the party whose al- 
legation is accepted required to take the oath. What does this mean? Is he not 
actually required to take the oath? Or is this requirement too evident to be 
mentioned? 

In the following pages, I will examine several reports in order to answer 
these questions and to detect the origin of the rule that puts the burden of 
proof on the mudda‘. Let us begin by examining a report that the Kufan jurist 
and traditionist Ibrahim al-Nakha‘ said the following: 


113 Ibn Abi Shayba, Musannaf, 10:556, no. 20673. 

114 ‘Abd al-Razzaq al-San‘a@ni, Musannaf, 8:243, no. 15061; Ibn Abi Shayba, Musannaf, 10:556, 
no. 20671. 

115. Ibn AbiShayba, Musannaf, 10:556, no. 20672. 

116 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:243, no. 15060; Ibn Abi Shayba, Musannaf, 10:555, 
no. 20668. 

117. Ibn Abi Shayba, Musannaf, 10:555-556, no. 20670. 

118 Ibn Abi Shayba, Musannaf, 10:555, no. 20667; Waki, Akhbar, 3:87. 

119 Ibn Abi Shayba, Musannaf, 10:555, no. 20666. 

120 Ibn Abi Shayba, Musannaf, 10:556, no. 20674. 

121 Ibn AbiShayba, Musannaf, 10:555, no. 20669. 

122 Ibn Abi Shayba, Musannaf, 10:556, no. 20675. 

123 Waki’, Akhbar, 3:87. 
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The pledger and the pledgee disagree. The pledger says, “I pledged it to 
secure one dirham. The pledgee says, “I took it to secure 1000 dirhams.” In 
this case, the allegation of the pledger is accepted (al-qawl qawl al-rahin), 
because the pledgee claims a surplus (al-fadl). If the pledge perishes, the 
allegation of the pledgee is accepted, unless the pledger produces evi- 
dence attesting to the value of the pledge.!7+ 


‘Abd al-Razzaq al-San‘ani, who cites this report, adds that the Kufan tradition- 
ist and jurist Sufyan al-Thawni stated, “Our colleagues follow this” (ashabuna 
yaqulunahu).!25 We can safely infer that he meant by ashabuna his Kufan 
townsmen. 

What is the idea underlying the clause, “The allegation of the pledger is ac- 
cepted, because the pledgee claims a surplus”? I infer that it is based on the 
(fictitious) premise that the pledger and the pledgee agree that one dirham 
is secured by the pledge but disagree as to whether 999 additional dirhams 
are secured by it. It follows that the pledgee, who benefits from the extra dir- 
hams, is required to substantiate his claim. Assuming that this is so, we can 
understand why the pledger is not required to take the oath if the pledgee fails 
to produce evidence, for the pledgee is deemed to acknowledge the claim of 
the pledger to the limit of one dirham. It is interesting to note that the above- 
cited Hanafi solution regarding the case in which both parties to an ownership 
lawsuit present claims that can be harmonized with each other is inspired by 
substantially the same idea (see pp. 489-490). 

The solution to the case in which the pledge perishes is based on the 
same idea. To explain this, let us examine the opinion attributed to Ibrahim 
al-Nakha’i that the pledge perishes at the risk of the pledgee up to its value.!?6 
This is to say, when the pledge is totally destroyed by a natural cause, (i) if the 
value of the pledge is equal to or greater than the amount of the debt, the debt 
is extinguished and the pledgee is not required to compensate for the differ- 
ence; (ii) if the value of the pledge is smaller than the amount of the debt, 
the debt is extinguished up to the value of the pledge, and the pledgee has 
the right to demand that the debtor pay the balance of the debt.!?” That is to 
say, the lower the value of the pledge is, the more the pledgee (the creditor) 
can demand from the pledger (the debtor). It follows that the burden of proof 


124 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:243, no. 15061; cf. ibid., 8:243, no. 15060. 

125 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:243, no. 15061. 

126 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:239, no. 15041. For the reports to the same effect, 
see Ibn Abi Shayba, Musannaf, 11:554, no. 23246; Aba Yusuf, Athar, 196, no. 884; Kitab ft 
al-figh, 17 (gb). The Hanafis adopt the same rule. Marghinani, Hidaya, 41128. 

127 Yanagihashi, History, 46. 
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lies with the pledger, who in this case is supposed to claim a higher amount 
than the pledgee as its value. It is always with the party who claims a surplus 
that the burden of proof lies. 

The second report reads that Sufyan al-Thawri said as follows: a person 
who bought two items of clothing sold one of them to a third party, and sub- 
sequently found a defect in the other one (i.e., the one which remains in the 
possession of the buyer). The buyer said that the value of item of clothing re- 
sold to the third party was such-and-such, and the seller mentioned a different 
amount. “The allegation of the [original] seller is accepted unless the buyer 
producesevidence’ (al-gawlqawlal-bai‘illaanya’tiyaal-mushtartbi-bayyina).128 

I could not find a Hanafi solution to such a case, but the Hanafi jurist Ibn 
Maza writes that al-Shaybani held as follows: after the buyer of two slaves 
(whom he bought in a single contract) took possession of them, one of them 
died. Subsequently, he found a defect in the slave who was alive. The seller and 
the buyer disagree over the value of the two slaves. If neither party produces 
evidence attesting to his claim, the claim of the buyer regarding the value of 
the dead slave is accepted, while the value of the slave who is alive is evaluated 
(by the appraisers) according to their value on the date of the lawsuit.!29 

The rule underlying this solution appears to be that the original sale is di- 
vided into two sales, i.e., the sale of the object that cannot be returned, and the 
sale of the object that remains in the hand of the original buyer. The former 
sale is irrevocable, whereas the original buyer can choose between (i) main- 
taining the second sale and (ii) cancelling it and demanding that the part of 
the price calculated in proportion to the object’s value be returned.!°° 

That is to say, as far as the second report is concerned, the lower the value 
of the item of clothing resold to the third party is, the higher the amount that 
the buyer can require the original seller to return is. Therefore, according to the 
rule that the party who demands a surplus is required to substantiate his claim, 
the buyer is required to produce two witnesses who testify for him about the 
value of what he has resold to the third party. 

But if the rule underlying the reports regarding a case over a pledge is that 
the burden of proof lies with the party who claims “a surplus,” a question arises. 
Why is there no report to the effect that this rule applies to a dispute over the 
price in a sale? There are five reports concerning a sale, including the second 


128 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:274, no. 15196. 

129 =©Ibn Maza, Muhit, 10:137—-138. For the role of “the appraiser” (muqawwim) in the court, see 
ibid., 15:82. 

130 ©6Cf. Tahawi, Mukhtasar, 77; Kasani, Bada‘, 5:287-288. Some Shafi‘s and Hanbalis adopt 
the same solution. Shirazi, Muhadhdhab, 1:284; Baghawi, Tahdhib, 3:441; Ibn Qudama, 
Kafi, 2:87-88. 
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report cited just above.!*! Out of these five reports, only one report concerns a 
case in which neither party produces evidence attesting to the price. According 
to this report, the Kufan traditionist and jurist al-Sha‘bi advances a solution 
different from the one adopted in a case over a pledge: if the object of the sale 
is in its original state (i.e., the state it was in at the moment of the contract), 
the claim of the seller is accepted, or, if the buyer is not satisfied with the price 
alleged by the seller, the sale is cancelled. If the object has perished, the claim 
of the buyer is accepted, unless the seller produces evidence.!%? According to 
a hadith (hadith [8-X3]), the Prophet stated, “If two parties to a sale differ, and 
they have no evidence, and the object remains intact, then either the claim of 
the seller is accepted, or they may cancel the sale.”!83 

This solution held by al-Sha‘bi suggests why the rule that puts the burden 
of proof on the party who claims a surplus was applied primarily to cases con- 
cerning a pledge. If the parties to a sale dispute over the price (or a clause ina 
sale, e.g., about the delay of payment) and neither party has evidence to estab- 
lish his claim, the cancellation of the contract inflicts a loss on neither party as 
long as the object remains in its original state. The seller simply takes back the 
object and the buyer is not required to pay the price. In contrast, if a pledge is 
cancelled under the same conditions, the pledger will benefit from the cancel- 
lation to the detriment of the pledgee, for the former takes back the pledge, 
while the latter loses the security of his credit. This is why no fewer than u 
jurists are reported to have introduced a rule to decide the winning party if 
neither party produces evidence, and this is the answer to the first question 
that I posed at the beginning of this sub-section: why do most of these reports 
concern a case over a pledge? 

Let us turn to the second question. As noted, in none of the 15 reports that 
contain the locution al-gawl qaw1..., is the party whose allegation is accepted 
required to take the oath. What does this mean? We cannot exclude the pos- 
sibility that this requirement is not mentioned because it is too evident to be 
mentioned. But I am inclined to argue that he is actually not required to do so 
for three reasons. First, if he is required to do so, it is difficult to explain why 
none of no fewer than 15 reports mentions it. Secondly, if the burden of proof 


131 ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:272-273, no. 15189; 8:274, no. 15196; 8:275, no. 15198; 
Ibn Abi Shayba, Musannaf, 11:34, no. 21250; Waki‘, Akhbar, 2:375. 

132 Ibn AbiShayba, Musannaf, 11:34, no. 21250. 

133 Ibn Maja, Sunan, 2:737, no. 2186; cf. Tirmidhi, Swnan, 3:561, no. 1270. This procedure is 
taken by the four Sunni schools of law with minor variations. Quduri, Mukhtasar (1405), 
4:28-30; Quduri, Mukhtasar (2010), 609-610; Sarakhsi, Mabsit, 13:29-31; Ibn Rushd al- 
Hafid, Bidaya, 2:192—193; ibid., tr. Imran Ahsan Khan Nyazee, 2:228-230; Nawawi, Rawda, 
3:577—-5793 Ibn Qudama, KGfi, 2:102—-103. 
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lies with his adversary, because he claims more than what they agree on, it is 
reasonable to suppose that he is not required to take the oath, as I have in- 
ferred (see pp. 489-490). Thirdly, there are cases in which the mudda‘ ‘alayhi 
is not required to take the oath according to Sunni jurists, as noted below 
(see pp. 528-529). 

On the basis of the foregoing arguments, I infer that the rule putting the 
burden of proof on the party who claims “a surplus” was introduced at first 
to cases concerning a pledge, and was subsequently applied by extension to 
other types of cases, whereby the element of “a surplus” was modified so as to 
cover these cases. In support of this inference, let us consider a report cited by 
Ibn Abi Shayba: when Hammad (b. Abi Sulayman) was asked about the case 
of a pledgee who said that the amount secured by the pledge was ten dirhams, 
while the pledger said that it was one dirham, he responded that the burden of 
proof lay with the party who claimed a surplus (i-e., the pledgee), and that this 
case was assimilated to the following case: if a person who possesses a thing 
belonging to another says that it is a pledge, whereas its owner says that it is 
a deposit, the latter’s claim is accepted.1%4 The idea underlying the solution to 
the latter case must be that, since the possessor claims more right to the object 
than the owner, the burden of proof lies with the former, who claims a surplus. 

Let us recall also the Hanafi definition of the muddat and the muddaa 
‘alayhi. As noted, we read, in the As/ of al-Shaybani, “The way to know who 
is the muddat and who is the mudda& ‘alayhi is to know which of the two 
parties denies. He is the mudda‘ ‘alayhi and the other party is the mudda.”85 
Likewise, al-Simnani writes that al-Shaybani said, “The mudda‘ is the one 
who claims and the mudda&@ ‘alayhi is the one who denies.’!°6 For example, 
if a person sues another to require him to repay the credit arising from a sale 
made between them, we may say that the former claims a surplus (i.e., the 
credit), whereas the latter denies it, i-e., he does not claim a surplus. I infer also 
that this rule was at the origin of the rule crystallized in the statement of the 
Prophet, “Proof is incumbent on the mudda’v.’ 


7.2 “The Oath is Incumbent on the Mudda‘a ‘alayhi” 

In Section 3, I have shown that a number of hadiths belonging to hadiths 
[8-1]—[8-3] are inspired by thesis 1, that is, the possessor of the disputed land 
could take the oath because his possession created a presumption in his favor. 
However, few jurists active before the formative period of the four Sunni 


134 Ibn AbiShayba, Musannaf, 10:556, no. 20674. 
135 Shaybani, Asi, 7:574. 
136 Simnani, Rawda, 1:66, no. 603. 
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schools of law are credited with a solution inspired by this thesis. The only case 
that I found to which this solution is applied is the dispute over the amount 
of a dower. Regarding the case of a woman who alleges that the amount of 
the dower that her husband promised to pay to her is 1,000 dirhams, while he 
alleges that it is 500 dirhams, Hammad (b. Abi Sulayman) asserts that she can 
receive whichever is the lowest of the amount she alleges and the fair dower 
given to a woman who is equivalent to her in status, whereas Ibn Abi Layla 
asserts that the allegation of the husband is accepted unless she produces 
evidence.!8’ The opinion of Ibn Abi Layla is based on the idea that the bur- 
den of proof lies on the wife, who claims a surplus, i.e., 500 dirhams. Hammad 
reasons that her claim is presumed to be true up to the limit of the amount of 
her fair dower. But this is, to the best of my knowledge, the only opinion that is 
based on this idea attributed to jurists before the formative period of the Sunni 
schools of law. This is why I infer that thesis 1 has at least one of its origins in 
ownership lawsuits. 

Why this party is required to take the oath remains to be determined. I sur- 
mise that this is because the presumption based on the fact of possessing a 
thing is not strong enough. To illustrate this point, let us examine what Sunni 
authors write about the condition under which the mudda@ ‘alayhi is required 
to take the oath. This may sound strange, because according to the classical law 
of evidence, when the muddat fails to produce evidence the mudda& ‘alayhi is 
required to take the oath to win the case, as noted in Section 2. In fact, however, 
we find in legal manuals many cases in which the claim of the mudda@ ‘alayhi 
is accepted without his taking the oath. 

First, the mudda@ ‘alayhi is exempted from taking the oath in certain types 
of cases. In particular, jurists unanimously exempt the mudda‘a ‘alayhi from 
taking the oath in cases concerning crimes to which the hadd punishments 
are applied, whereas they unanimously require him, in principle, to do so in 
property cases. As for other types of cases, they disagree. Secondly and more 
importantly for our purpose, whether or not the mudda@ ‘alayhi is required to 
take the oath depends on the veracity of the claim of the muddat. The Maliki 
jurist Ibn ‘Abd al-Barr writes that Malik stated as follows: suppose that a per- 
son sues another claiming that he has made a transaction with him and has a 
credit against him. If the defendant is a merchant who undertakes transactions 
with people, he is required to take the oath if the plaintiff does not produce 
evidence. If, for example, the defendant is a veiled female or an isolated male 
who is unlikely to have dealing with the plaintiff, she or he is not required to 


137. ‘Abd al-Razzaq al-San‘ani, Musannaf, 6:297, no. 10909. 
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take the oath.188 The Shafi‘is hold the same idea, that is, if the allegation of 
the mudda@ ‘alayhi is far more likely than that of the mudda‘, the former is 
not required to take the oath.!°9 It is not certain whether jurists before the 
formation of the Sunni schools of law held the same idea. According to a re- 
port cited by al-Bayhaqi, however, Malik quoted Jamil b. ‘Abd al-Rahman al- 
Mu’adhdhin (Medina) as having said as follows: when someone sued another 
to claim a credit (haqq) to ‘Umar b. ‘Abd al-‘Aziz, who was then the governor of 
Medina, ‘Umar would make inquiry. If they undertook transactions with each 
other (mukhdalata wa-mulabasa), he required the defendant to take the oath, 
but otherwise he did not do so.4° 

Therefore, we should not take it for granted that in hadiths [8-1.TQF], 
[8-.TZ], [8-3.AQ], [8-3.ABQ], [8-3.APBQ], [8-3.TBW], and [8-3.TBWP], the 
Prophet put the burden of oath-taking on the possessor of the land (the adver- 
sary of al-Ash‘ath b. Qays in the latter fours hadiths). We may infer that he did 
so because the mere fact of possessing a thing was not so strong an indicator of 
ownership as to dispense with the oath-taking. 


7.3 Classical Law of Evidence 
In the previous two sub-sections, I have explored the origin of the rule that 
puts the burden of proof on the mudda‘ and the rule that puts the burden of 
oath-taking on the mudda“ ‘alayhi. Two further facts may be invoked to show 
that the two rules have distinct origins. First, none of the hadiths belonging 
to hadiths [8-1|—[8-3] contains the statement of the Prophet, “The oath is in- 
cumbent on the mudda‘a ‘alayhi’ or similar statements even though they are 
inspired by this rule. This may suggest the following scenario: this rule was 
formed concurrently with the formation of these hadiths. Later, some tradi- 
tionists formulated this rule as this statement and put it into circulation (say, 
hadith [Y]). Then other traditionists associated it with a hadith related to the 
injury case to create hadiths belonging to hadith [8-7] that contain element Y. 
Secondly, in hadith collections are recorded no fewer than 24 hadiths ac- 
cording to which the Prophet said, “The oath is incumbent on the mudda‘@a 
‘alayhi” without mentioning the responsibility of the mudda‘, whereas few 
hadiths are recorded which include in addition the clause, “Proof is incum- 
bent on the mudda‘’ or something similar. Among the six canonical hadith 
collections, such a hadith is recorded only in the Sunan of al-Tirmidhi (hadith 


138 Ibn ‘Abd al-Barr, KGfi, 478; cf. Ibn Shas, Tqd, 3:1081-1082. 

139 See, for example, Mawardi, Hawi, 5:259; 6:61, 184; Nawawi, Rawda, 2:253-254; 3:5633 4:12. 

140 Bayhaqi, Ma‘rifa, 14:350, no. 20258. Al-Shafi‘l alludes to the existence of the same report. 
Shafi, Umm, 1:137. 
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[8-X4], isnad: ‘Ali b. Mushir [Mosul, d. 189/804—5] and others—Muhammad 
b. ‘Ubayd Allah [b. Abr Sulayman al-‘Arzami, Kufa, d. 155/771-2|—‘Amr b. 
Shu‘ayb—Shu‘ayb b. ‘Abd Allah—‘Abd Allah b. ‘Amr). According to this hadith, 
the Prophet stated in his khutba, “Proof is incumbent on the muddat, and the 
oath on the mudda‘a ‘alayhi.’ But al-Tirmidhi notes, “This is a hadith the value 
of whose isnad is disputed (hadha hadith ft isnadihi maqal), for Muhammad b. 
‘Ubayd Allah is reputed to be weak in his memory.”“! Al-Bayhaqi records hadith 
[8-X5] (isnad: ... Ibn Rahawayh [Nishapur, d. 237/851-2]—Rawh [b. ‘Ubada, 
Basra, d. 205/820—-1]|—al-Hajjaj b. Abi ‘Uthman [Basra, d. 143/760-1|—-Humayd 
b. Hilal [Basra, d. ca. 120/738—9|—Zayd b. Thabit), according to which the 
Prophet stated, “If the claimant has no proof, the oath is incumbent on the 
defendant” (idha lam yakun li-'-talib bayyina, fa-‘ala al-matlib al-yamin). 
Commenting on this hadith, al-Bayhaqi writes that the hadiths according to 
which the Prophet stated, “Proof is incumbent on the mudda‘, and the oath 
on the mudda‘a ‘alayhi,’ are transmitted through other channels, which are 
all weak (rawayna al-hadith “al-bayyina ‘ala al-muddat wa-al-yamin la al- 
mudda@ ‘alayhi” min awjuh ukhar kulluha da‘fa).’4? 

This is to say, few traditionists accepted the hadith that the Prophet stated, 
“Proof is incumbent on the mudda‘, and the oath on the mudda@ ‘alayhi,; 
whereas this is the most important hadith related to the law of evidence in 
legal manuals. This phenomenon suggests that the rule that the burden of 
proof lies with the muddat and the one that the burden of oath-taking lies 
with the mudda& ‘alayhi have distinct origins. This can be explained by assum- 
ing that the two rules were at first intended to regulate different types of cases. 

Finally, let us examine traditions that combine the rule that proof is in- 
cumbent on the muddaié and the rule that oath-taking is incumbent on the 
mudda@ ‘alayhi to know when they were put into circulation. To start with, in 
his Mudawwana Sahnin cites athar [8-X6] (isnad: Ibn Wahb—‘Ubayd Allah 
b. Abi Humayd al-Basri—Abt al-Malih [b. Usama] al-Hudhli [Basra, d. 98 or 
108]), according to which ‘Umar wrote to Aba Musa al-Ash‘ari (d. 44/664-5) 
that “Proof is incumbent on the one who claims and the oath on the one who 
denies ...”!43 He cites no hadith to the same effect. In contrast, al-Shafit refers 


141 Tirmidhi, Sunan, 3:617, no. 1341. For the reputation of Muhammad b. ‘Ubayd Allah as a 
weak transmitter, see Ibn Sa‘d, Tabagdt, 8:488, no. 3454; Ibn Hajar al-‘Asqalani, Tahdhib, 
5:207, no. 7165. 

142 Bayhaqi, Sunan, 10:253. 

143 Sahnin, Mudawwana, 4:365. Abi Misa was a Companion who was the governor of Basra 
and Kufa at various periods. Michael Lecker, Encylopaedia of Islam, Three, s.v. “al-Ash‘ari, 
Abi Misa.” 
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to hadith [8-X4] in his Umm, but without isnad. In this context, it is interest- 
ing to note that in his [khtilaf al-hadith, after citing hadith [8-7.P], according 
to which the Prophet said, “Proof is incumbent on the mudda‘,” al-Shafii said, 
‘{ think, but I do not affirm (ahsabuhu, wa-la uthbituhu) that the Prophet said, 
‘And the oath is incumbent on the mudda@ ‘alayhi.”*° What does the differ- 
ence between the account in the Umm and the one in Ikhtilaf al-hadith mean? 
I infer the following, on the assumption that [khtilaf al-hadith is the final work 
of al-Shafii, as Lowry infers based on Schacht’s analysis.!46 When al-Shafit dic- 
tated the Umm, he considered the entire hadith [8-X4] authentically attributed 
to the Prophet, possibly in accordance with the views accepted generally by 
jurists. Later, when he knew that hadith [8-7.P] was accepted by traditionists, 
but not hadith [8-X4], he came to suspect that the second sentence of it might 
be a later insertion. 


8 Elements of Matn 


Hadiths [8-1] and [8-2]: B = The Prophet asked one of the parties if he had 
a bayyina. F = “Whoever takes a false oath in order to seize the property 
of his brother will meet God while God is angry with him.’ G = “This man 
took from me by force a piece of land belonging to me.” GW = “This man 
took from me by force a piece of land belonging to me that belonged to my 
father” I = Imrw al-Qays b. ‘Abis brought a case before the Prophet. M = “If 
he takes an oath regarding the property with a view to seizing it unlawfully, 
he will certainly meet God while He would turn away from him.” Q = “I pos- 
sessed it and took possession of it (huztuha wa-qabadtuha).” T = Two men 
brought a case before the Prophet. Z = “I cultivated and sowed it (harathtu- 
ha wa-zaratuha).” 

Hadith [8-3]: A = al-Ash‘ath brought a case before the Prophet. B = The Prophet 
asked one of the litigants (most often al-Ash‘ath) if he had a bayyina. I = 
The statement of Ibn Mas‘tid, “Whoever takes a false oath to seize prop- 
erty [belonging to someone else] will meet God while God is angry with 
him.” P = The same or a similar statement attributed to the Prophet. PI = 
The same or a similar statement attributed to the Prophet and Ibn Mas‘ud. 
Q = (the revelation of) Q. 3:77. S = The Prophet said to al-Ash‘ath, “Your two 
witnesses or his oath” (shahidaka aw yaminuhu). T = al-Ash‘ath (or Ma‘dan 


144 Shafi, Umm, 1137; 3:56; 6:198, 237; 7:39, 99, 202; Idem, Ikhtilaf, 39, 196, 197. 
145 Shafi, Ikhtilaf, 207. 
146 Lowry, “al-Shafi‘i (d. 204/820),” 52. 
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or “a Hadrami” in some hadiths) and his adversary brought a case between 
them to the Prophet. W = One of the contesting parties claimed that he had 
inherited the land. 

Hadiths [8-4] and [8-5]: A = The Prophet told them to take the oath. B = Both 
parties produced proof (bayyina). D = There was a dispute over an animal 
(dabba). K = They were not willing to take the oath. L = Neither party pro- 
duced proof (la bayyina). M = merchandise. N = The Prophet divided it into 
halves (nisfayn). P = The property was found in the possession of the two 
parties. R = The property was found in the possession of a man (i.e., the third 
party). S = The Prophet told them to cast lots. W = Both parties produced 
two witnesses. 

Hadith [8-6]: H = “the holder of the right” (sahib al-haqq) or “the claimant of 
the right (talib al-haqq).’ Q = The Prophet rendered a judgment on the basis 
of an oath and a witness. 

Hadith [8-7]: B = “She will be given nothing without evidence.” M = “If people 
were given whatever they claimed, people would claim the lives and prop- 
erty of others.” P = “Proof is incumbent on the mudda‘.’ Q = Q. 3:77. W = Two 
women were stitching shoes in a house or a room. Y = “The oath is incum- 
bent on the defendant (al-yamin ‘ala al-mudda‘).” 


9 Reference of Hadiths 


[8-1.IBF1] Ibn Hanbal, Musnad, 13:471—472, no. 17646; | 8-1.IBF2] Bayhaqi, Sunan, 
10:254; [8-1. TBF1] Tabarani, Kabir, 17:137-138, no. 341; [8-1.TBF2] Tabarani, Kabir, 
17:108-109, no. 265; [8-1. TBF3] Nasal, Sunan, 3:486, no. 5996; [8-1.TBF4] Tabari, 
Jamis, 5:517-518; [8-1.TQF1] Nasa’l, Sunan, 3:486, no. 5995; [8-1.TQF2] Bayhaqi, 
Sunan, 10:254; [8-1.TZ] Daraqutni, Sunan, 4:215, no. 41; [8-2.GWZBM1] 
[8-2.GWZBM2] Daraqutni, Sunan, 4:21, no. 26; [8-2.GWZBM3|—[8-2.GWZBM6] 
Muslim, Sahih, 1123-124, no. 224 (139); [8-2.GWZBM7] Nasa’l, Sunan, 3:484, 
no. 5989; [8-2.GWZBM8] Ibn Hibban, Sahih, 1:463-464, no. 5074; [8-2. 
GWZBMg| Bayhaqi, Sunan, 10:254; [8-2.GZBM1] [8-2.GZBM2] Tahawi, Ma ani, 
4:148; [8-2.GZBM3] Tirmidhi, Sunan, 3:617, no. 1340; [8-2.IBF1] Nasa’, Sunan, 
3:484, no. 5990; [8-2.IBF2] Ibn Hanbal, Musnad, 14:287-288, no. 18765; [8-2.IBF3] 
[8-2.IBF4] Tahawi, Ma ‘ani, 4147-148; [8-2.IBF5| [8-2.IBF6] Muslim, Sahih, 1124, 
no. 224 (139); [8-2.IBF7] Ibn al-Jarad, Musnad, 3:258, no. 1004; [8-2.IZBF] 
Bayhaqi, Sunan, 10:261; [8-3-ABQ1]-[8-3.ABQ3] Ibn Maja, Sunan, 2:778, 
no. 2322; [8-3.ABQ4] Tabarani, Kabir, 1:235, no. 643; [8-3.ABQ5] Ibn Maja, 
Sunan, 2:778, no. 2322; [8-3.AIBQ] Ibn Abi Shayba, Musannaf, 10:681—682, 
no. 21223; [8-3.APBQ1] Ibn Hibban, Sahih, 11:478-479, no. 5084; [8-3.APBQ2] 
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Bayhaqi, Sunan, 10:253; [8-3.APBQ3] Bukhan, Sahih, 3:121-122, no. 2417; 3:177, 
nos. 2666-67; [8-3.APBQ4]| Muslim, Sahih, 1122-123, no. 220 (138); [8-3.APBQ5] 
Nasa’, Sunan, 3:484, no. 5991; | 8-3-APBQ6] Ibn Hanbal, Musnad, 3:504, no. 3597; 
4128, no. 4049; 16:110-11, no. 21734; [8-3.APBQ7] Tabari, Jami, 5:517; 
[8-3.APBQ8] Sa‘id b. Mansur, Musnad, 3:1053-1054, no. 503; [8-3.APBQg] Ibn 
Hibban, Sahih, 1:482, no. 5086; [8-3-APBQio] Abt Ya‘la, Musnad, 9:125, no. 5197; 
[8-3.APBQu1] Ibn Abi Shayba, Musannaf, 11:364—365, no. 22580; [8-3.APBQ12 | 
Tabarani, Kabir, 1:234—235, no. 642; [8-3.APBQ13] [8-3-APBQ14] Muslim, Sahih, 
1:122—123, no. 220 (138); [8-3-APBQ15] Ibn Hanbal, Musnad, 16:12-113, no. 21739; 
[8-3.APBQ16] Muslim, Sahih, 1122-123, no. 220 (138); [8-3.APBQ17] Ibn al-Jarad, 
Musnad, 3:199—201, no. 926; [8-3.P1] Ibn Hibban, Sahih, 11:485, no. 5088; [8-3.P2 | 
Ibn Abi Shayba, Musannaf, 11:367-368, no. 22586; [8-3.PQ1] [8-3.PQ2] Bazzar, 
Bahr, 5:87-88, no. 1661; [8-3.TB] Bayhaqi, Sunan, 10:255; [8-3.TBWP1] Tabarani, 
Kabir, 1:233, no. 637; [8-3-TBWP2] Ibn al-Jarud, Musnad, 3:258-259, no. 1005; 
[8-3.TBWP3] Nasa’, Sunan, 3:488, no. 6002; [8-3.TP] Tabarani, Kabir, 1:232, 
no. 636; [8-3.TSPIQ1] Tabari, Jami‘ 5:519, no. 7282; [8-3.TSPIQ2] Bukhan, Sahih, 
3143, no. 2515; [8-3.TSPIQ3] Bayhaqi, Sunan, 10:253; [8-3.TSPIQ4] Bukhan, 
Sahth, 3:178, no. 2669; [8-3.TSPIQ5] [8-3.TSPIQ6] Bayhaqi, Sunan, 10:261; [8-3. 
TSPQi] Nasa’, Sunan, 3:485, no. 5992; [8-3. TSPQ2] Nasa’l, Sunan, 3:485, no. 5993; 
[8-4.BN1] Bayhaqi, Sunan, 10:258; [8-4.BN2] Ibn Abi Shayba, Musannaf, 11:108, 
no. 21567; [8-4.BN3]| Ibn Abi Shayba, Musannaf, 11:107—-108, no. 21566; [8-4.LN1] 
Ibn Abi Shayba, Musannaf, 15:41, no. 29685; | 8-4.LN2] Abt Dawid, Sunan, 3:310, 
no. 3614; [8-4.LN3] Bazzar, Bahr, 8:100, no. 3097; [8-4.LN4] Nasa’, Sunan, 3:487, 


no. 5998; [8-4.LN5] Aba Dawid, Sunan, 3:310, no. 3613; [8-4.LN6] Bazzar, Bahr, 
8:100, no. 3098; [8-4.LN7] [8-4.LN8] Bayhaqi, Sunan, 10:254; [8-4.LNg] Ibn 
Hanbal, Musnad, 14:525-526, no. 19493; [8-4.LNP1]-[8-4.LNP3] Ibn Maja, 
Sunan, 2:780, no. 2330; [8-4.WNi] Nasa’, Sunan, 3:487, no. 5997; [8-4.WN2] 
Bayhaqi, Sunan, 10:257; [8-4.WN3] Aba Dawid, Sunan, 3:310-3u, no. 3615; 
[8-4.WNq4] Bayhaqi, Sunan, 10:257; [8-4.WN5] Abu Ya‘la, Musnad, 13:268, no. 60 
(7280); [8-4.WN6] Bayhaqi, Sunan, 10:259; [8-4.WN7]| Bayhaqi, Sunan, 10:257; 
[8-5.AS1] ‘Abd al-Razzaq al-San‘ani, Musannaf, 8:279, no. 15212; [8-5.AS2] Nasa’, 
Sunan, 3:487, no. 6001; [8-5.AS3|—[8-5.AS5] Bayhaqi, Sunan, 10:255; [8-5.AS6] 
Ibn al-Jartd, 2:264, no. 1012; [8-5.KS1] [8-5.KS2] Abu Dawud, Sunan, 3:3u, 
no. 3617; [8-5.KS3] Tahawi, Mushkil, 7:285-286, no. 2858; [8-5.LS1] Ibn Hanbal, 
Musnad, 9:567, no. 10733; [8-5.LS2] Ibn Rahawayh, Musnad, 1:11, no. 22; [8-5.LS3] 
Daraqutni, Sunan, 4:212, no. 28; [8-5.LS4] Nasa’, Sunan, 3:487, no. 6000; 
[8-5.LS5] Ibn Maja, Sunan, 2:786, no. 2346; [8-5.LS6] Daraqutni, Sunan, 4:21, 
no. 27; [8-5.LS7] Tahawi, Mushkil, 7:285, no. 2857; [8-5.LS8] Ibn Abi Shayba, 
Musannaf, 11:108-109, no. 21568; [8-5.LS9]| Ibn Maja, Sunan, 2:780, no. 2329; 
[8-5.LS10] Ibn Abi Shayba, Musannaf, 1108-109, no. 21568; 11:715, no. 23855; 
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[8-5.LSu] Abu Dawud, Sunan, 3:3u,, no. 3618; [8-5.LS12] Bayhagi, Sunan, 10:255; 
[8-5.LS13] Nasa’, Sunan, 3:487, no. 5999; [8-5.LS14] Abu Dawud, Sunan, 3:31, 
no. 3616; [| 8-5.LS15] Bayhaqi, Sunan, 10:255; [8-5.WN1] Ibn Hibban, Sahih, 11:457, 
no. 5068; [8-5.WN2]| Bayhaqi, Sunan, 10:258; [8-6.Q1] Nasa’l, Sunan, 3:491, 
no. 6014; [8-6.Q2]-[8-6.Q8] Bayhaqi, Sunan, 10:169; [8-6.Q9]| Bayhagi, Sunan, 
10:168; [8-6.Qi0] Aba Dawid, Sunan, 3:309, no. 3611; [8-6.Qu] Bayhaqi, Sunan, 
10:169; [8-6.Q12] Bayhaqi, Sunan, 10:168; [8-6.Q13] Ibn Hibban, Sahih, 1:462, 
no. 5073; [8-6.Q14] Tahawi, Ma ‘ani, 4:144; [8-6.Q15] Ibn al-Jarud, Musnad, 2:261, 
no. 1007; [8-6.Q16]—[8-6.Q18] Bayhaqi, Sunan, 10:168; [8-6.Qig] Abu Dawid, 
Sunan, 3:309, no. 3610; [8-6.Q20] [8-6.Q21] Daraqutni, Sunan, 4:213, no. 33; 
[8-6.Q22] Abu Ya‘la, Musnad, 12:36, 6683; [8-6.Q23] [8-6.Q24] Tahawi, Ma ani, 
4:144; [8-6.Q25] Bayhagqi, Sunan, 10:168; [8-6.Q26] Shafi, Musnad, 2:450—451, 
no. 727; [8-6.Q27] Tahawi, Ma‘ani, 4:144; [8-6.Q28]-[8-6.Q30] Bayhaqi, Sunan, 
10:172; [8-6.Q31] [8-6.Q32] Daraqutni, Sunan, 4:214, no. 37; [8-6.Q33] Tabarani, 
Kabir, 616-17, no. 5362; [8-6.Q34]|-[8-6.Q36] Bayhaqi, Sunan, 10:171; [8-6.Q37]| 
Shafi, Musnad, 2:450, no. 726; [8-6.Q38] Shafi, Musnad, 2:450, no. 725; [8-6.Q39| 
[8-6.Q40] Bayhaqi, Sunan, 10:171; [8-6.Q41] Daraqutni, Sunan, 4:215, no. 39; [8-6. 
Q42] Bayhaqi, Sunan, 10:73; [8-6.Q43] [8-6.Q44] Bayhaqi, Sunan, 10:170; 
[8-6.Q45] Bayhaqi, Sunan, 10:170; [8-6.Q46] Bayhaqi, Sunan, 10:171; [8-6.Q47]- 
[8-6.Q55] Bayhaqi, Sunan, 10:69-170; [8-6.Q56] Tahawi, Ma@ni, 4:45; 
[8-6.Q57] Malik, Muwatta’, recension of Yahya b. Yahya, 618, no. 8; [8-6.Q58] 
Malik, Muwatta’, recension of Suwayd al-Hadathani, 230, no. 285; [8-6.Q59] 
Malik, Muwatta’, recension of Abu Mus‘ab al-Zuhni, 2:472, no. 29u; [8-6.Q60]|- 
[8-6.Q62] Bayhaqi, Sunan, 10:173; [8-6.Q63 |-[8-6.Q65] Bayhaqi, Sunan, 10:169— 
170; [8-6.Q66] Nasa’il, Sunan, 3:491, no. 6013; [8-6.Q67] Bayhaqi, Sunan, 
10:169-170; [8-6.Q68] Tahawi, Ma‘ani, 4245; [8-6.Q69]-[8-6.Q71] Bayhaqi, 
Sunan, 10:170; [8-6.Q72] Daraqutni, Sunan, 4:212, no. 29; [8-6.Q73] Tahawi, 
Mani, 4144-145 [8-6.Q74] Tahawi, Mani, 4:144-145; [8-6.Q75] Ibn al-Jarad, 
Musnad, 3:261-262, no. 1008; [8-6.Q76] Bayhaqi, Sunan, 10:70; [8-6.Q77] 
Bayhaqi, Sunan, 10:173 [8-6.Q78] Shafi, Musnad, 2:451, no. 729; [8-6.Q79|- 
[8-6.Q81] Bayhaqi, Sunan, 10:72; [8-6.Q82] Shafi, Musnad, 2:451, no. 730; 
[8-6.Q83 ]-[8-6.Q85] Bayhaqi, Sunan, 10:171; [8-6.Q86] [8-6.Q87] Bayhaqi, 
Sunan, 10:168; [8-6.Q88] Tabarani, Kabir, 11:86, no. 11185; [8-6.Q89] Abu Dawud, 
Sunan, 3:308, no. 3609; [8-6.Qg0] Bayhaqi, Sunan, 10:168; [8-6.Q91] Abu Dawud, 
Sunan, 3:308, no. 3609; [8-6.Qg2] Bayhaqi, Sunan, 10:168; [8-6.Q93]-[8-6.Q95] 
Bayhaqh, Sunan, 10:167; [8-6.Q96] [8-6.Q97] Abu Dawud, Sunan, 3:308, no. 3608; 
[8-6.Q98] Abu Ya‘la, Musnad, 4:390, no. 2511; [8-6.Q99] [8-6.Qi00] Muslim, 
Sahth, 3:1337, no. 3 (1712); [8-6.Q101] [8-6.Q102] Ibn al-Jarud, Musnad, 3:259-261, 
no. 1006; [8-6.Q103] Nasa’l, Sunan, 3:490, no. 6011; [8-6.Q104] Shafi, Musnad, 
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CHAPTER 9 


Synthesis 


In the Introduction, I posed three main purposes of this study. The first is to 
clarify the process by which a group of hadiths on a given topic was formed by 
analyzing their isnads and matns applying the isnad-cum-matn method. I have 
shown, in Chapters 2 to 8, that transmitters reformulated legal hadiths that 
they received in accordance with a specific legal doctrine at various stages of 
transmission. The second purpose is to answer the question of why so many 
legal hadiths exist in many variants. This study has shown that the reason for 
this is primarily the reformulation of hadith in accordance with the change in 
legal doctrine underlying hadith. However, why traditionists allowed for the 
reformulation of hadith remains to be explained. 

As noted, hadith is defined as “an account of what the Prophet said or did, 
or of his tacit approval of something said or done in his presence.”! Taken lit- 
erally, there must be but a single matn for a given hadith, just as is the case 
with the Quranic verses. We need to explain why traditionists allowed for tex- 
tual variation. Indeed, the third/ninth century traditionists represented by the 
compilers of the six canonical hadith collections may have collected variants 
of a hadith side by side because they were unable to determine which was the 
authentic version. But what about the transmitters belonging to earlier genera- 
tions? In Chapter 7, I addressed this problem and inferred that early transmit- 
ters perceived hadith to be a complex of historical facts and interpretations 
centered around the actions or the sayings of the Prophet rather than the faith- 
ful report of his actions or sayings. In what follows, I consider two additional 
examples to support this inference. 

(1) Hadith [3-5.KFTHaio] (isnad: Ibn Hanbal—Sufyan b. ‘Uyayna— 
al-Zuhn—‘Ubayd Allah b. ‘Abd Allah [b. ‘Utba]) reads: 


Ibn ‘Abbas narrated: “The Messenger of God left [for Mecca] in the year 
of the conquest, and fasted until he reached al-Kadid. He then broke the 
fast, and everyone did so as well. Only the last of the act of the Messenger 
of God was to be followed (innama yu’khadhu bi-'-akhir min fil Rasul 
Allah).” When Sufyan was asked if the clause, “Only the last of the act of 


1 J. Robson, Encyclopaedia of Islam, second edition, s.v. “Hadith.” 
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the Messenger of God was to be followed,’ was uttered by al-Zuhri or Ibn 
‘Abbas, he responded, “This is as it was in the hadith (kadha fi al-hadith).’* 


If it were not for the citation of the question posed by one of those who at- 
tended the same lecture as Ibn Hanbal, we would consider the clause, “Only 
the last of the act of the Messenger of God was to be followed,” to be part of 
the narration of Ibn ‘Abbas. His question seems to imply that if this clause was 
attributed to al-Zuhni he would not be bound by it or the idea underlying it. But 
Sufyan responded that “this is as it was in the hadith.” If it is an over-interpre- 
tation to take this response to mean that this clause is part of hadith properly 
speaking, it seems to have made little difference for Sufyan whether it was at- 
tributed to Ibn ‘Abbas or to al-Zuhri. This question may reflect the change of 
the understanding of hadith. 

(2) Graph 4.1 and Diagrams 4.3a.1 and 4.3a.1v (Chapter 4) indicate that dif- 
ferent pupils of Ayyub al-Sakhtiyani and Ibn Abi Najih transmitted different 
variants of hadith [3] to their respective pupils. Among them, the Kufan tradi- 
tionist Sufyan al-Thawri heard from both of them. On the one hand, he trans- 
mitted hadiths | 4-3a.QFiN] and [4-3a.QiH] on the authority of Ayyub, whereas 
none of other pupils of Ayyub transmitted a hadith containing element Q, i.e., 
the citation of Q. 2:196 (d), to his pupils. On the other hand, Sufyan transmitted 
hadiths [4-3a.QFiHB], [4-3a.FiU], and [4-3a.QiH] on the authority of Ibn Abi 
Najih, whereas some pupils of the latter received from him hadiths containing 
element Q and hadiths that do not contain this element. It is not clear who 
added element Q to the hadiths that Sufyan transmitted to his pupils. He may 
have received a hadith that contain this element from Ibn Abi Najrh. It is pos- 
sible, however, that Sufyan added it, for Kufans held in general that Q. 2:196 (d) 
was revealed on the occasion of the Ka‘b event, as noted. Whatever the origin 
of this element, it is certain that Sufyan al-Thawri added it to the hadiths re- 
ceived from Ayyub because he believed that it was historical. 

In this connection, it is interesting to note that ‘Abd al-Razzaq al-San‘ani 
appears in the isndad of hadith [4-3a.QFiHBio] as the pupil of Sufyan al- 
Thawri, whereas none of the pupils other than ‘Abd al-Razzaq received a 
hadith that contains element B (that is, other pupils do not transmitted hadith 
[4-3a.QFiHB]). Hadith [4-3a.QFiHB10] reads: 


The Messenger of God passed by him, who was kindling fire under the 
cooking pot and vermin were falling on his forehead. The Prophet said 
to him, “Is this bothering you?” He said, “Yes, Messenger of God.” [Q] 


2 Ibn Hanbal, Musnad, 2:443, no. 1892. 
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Thereupon was revealed “a ransom of fasting or sadaga or sacrifice.” [i] 
So, the Prophet ordered him [to shave his head] while he was at [H] al- 
Hudaybiya. [B] It was not made clear whether they could shave [their 
head] there, and they were still wishing to enter Mecca, whereupon [Q] 
God revealed the verse of ransom. [i] So the Messenger of God ordered 
him to shave [his head] and [F] to fast for three days or feed six needy 
people with one faraq of food, or to sacrifice a sheep.? 


This hadith has the isnad ... ‘Abd al-Razzaq—Sufyan al-Thawri—Ibn Abi 
Najih—... ‘Abd al-Razzaq appears in the isndads of hadiths | 4-3a.QFiHB1] and 
[4-3a.QFiHB2] as the pupil of Ma‘mar, but hadith [4-3a.FiN8] recorded in the 
Tafsir of ‘Abd al-Razzaq, which has in common the isnad ‘Abd al-Razzaq— 
Ma‘mar with hadiths [4-3a.QFiHB1] and [4-3a.QFiHBz], does not contain 
element B, that is, the clause, “It was not made clear whether they could 
shave [their head] there” or something like this. This raises the question of 
the source of element B. Diagram 4.3a.Iv indicates that Ma‘mar (in hadiths 
[4-3a.QFiHB1] and [4-3a.QFiHB2]), Warg@ b. ‘Umar (in hadiths [4-3a.QFiHB3]- 
[4-3a.QFiHB7]), Shibl b. ‘Abbad (in hadiths [4-3a.QFiHB8] and [4-3a.QFiHBg]), 
Sufyan al-Thawri (in hadith [4-3a.QFiHBio]), and ‘isa b. Maymin (in hadith 
[4-3a.QFiHBu]) appear in the isnads of hadith [4-3a.QFiHB]. Shibl b. ‘Abbad 
and ‘Isa b. Maymin were Meccan traditionists, and Warqa’ b. ‘Umar was a 
Kufan traditionist who heard from the Meccan traditionists Abu al-Zubayr 
(d. 121/738-9), ‘Amr b. Dinar (d. 126/743-4), and ‘Ubayd Allah b. Abi Yazid 
(d. 126/743-4) besides Ibn Abi Najih.* Taking into consideration the similarity 
of the wording of element B in all the variants of hadith [4-3a.QFiHB],> we can 
infer that ‘Abd al-Razzaq copied element B from hadith [4-3a.QFiHB] related 
by a Meccan scholar. For our purpose, it is important to note that he must have 
been aware that element B was added in the course of transmission. 

These examples suggest that early traditionists such as Ibn Ishaq (b. 85/703-4; 
d. 151/768-9), Sufyan al-Thawni (b. 97/715—6; d. 161/777—-8), Sufyan b. ‘Uyayna 
(b. 107/725-6; d. 198/814), and ‘Abd al-Razzaq al-San‘ani (126—211/743-827) did 
not regard hadith as a faithful record of the narrations of the Companions (or 
the Successors), but allowed for the redactions by narrators and subsequent 
transmitters aimed at the correct interpretation of the actions or the sayings 


3 Ibn Khuzayma, Sahih, 4:195, no. 2677. 

4 Dhahabi, Siyar, 7:419-420, no. 519; Ibn Hajar al-‘Asqalani, Tahdhib, 6:74, no. 8566. 

5 Insome variants “it was not clear (lam yatabayyan)” is used instead of “it was not made clear 
(lam yubayyan),” and in some variants “they were released (yahilliina)’ is used instead of 
“they could shave (yahliquna).” 
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of the Prophet. In this connection, it is interesting to recall what Calder has to 
say about legal texts in the third century AH. He writes, “The organic growth of 
school texts, under loose institutional control, and subject to successive redac- 
tion, for example, is not a feature solely of juristic work.” The same seems to 
apply to the early stage of formation of hadith. 

If so, a question arises: when was the classical definition of hadith, that is 
“an account of what the Prophet said or did, or of his tacit approval of some- 
thing said or done in his presence” established? In other words, when did the 
shift take place from the view regarding hadith as the product of successive 
redactions to the view regarding it as the faithful record of the saying and ac- 
tions of the Prophet? It is impossible to answer this question with exactitude. 
The shift must have taken place gradually. But it is suggestive to reconsider 
hadith [5-1.1D1] (isnad: al-Nasa@1—Mahmid b. Ghaylan [Marw, Baghdad, d. 239/ 
854-5 |—Abua Dawad—Shu‘ba—Malik—‘Abd Allah b. al-Fadl—Nafi‘), which 
reads that Ibn ‘Abbas narrated that the Prophet stated, ‘An ayyim is more en- 
titled to herself. An orphan must be asked for mandate, her permission being 
her silence.” As noted, this hadith is a composite hadith, that is, element 1 and 


element D, which have distinct origins, were combined to form it, and it is 
the best expression of the doctrine adopted by Malik. However, Malik, who 
related hadith [5-1.1D] to his oldest pupil Shu‘ba, related hadiths [5-1.1A] and 
[5-1.1C] to his younger pupils, whereas Sahnin writes that Malik did not inter- 
pret hadith [5-1.1C] literally, but interpreted it to express the same idea as hadith 
[5-1.1D ]. I have inferred that Malik changed his position about the transmission 
of hadith. In his youth, he related hadith [5-1.1D], which expresses literally his 
idea. Later, he chose to relate verbatim hadiths [5-1.1A] and [5-1.1C], which were 
put into circulation before hadith [5-1.1D]. In fact, al-Khatib al-Baghdadi writes, 
“Malik was beware of [confusing] between ‘allati’ and ‘alladh? and something 
like that when it came to a hadith of the Messenger of God,”8 and “Malik was 
careful [to distinguish between] ba’ and ta’ (and tha’) when it came to a hadith 
of the Messenger of God.” This is to say, Malik had the reputation of having 
transmitting hadiths verbatim. 

To return to hadith [3-5.KFTHa1o] recorded by Ibn Hanbal, it is not clear 
why he recorded the question and answer between Sufyan b. ‘Uyayna and 
one of those who attended his lecture, but I surmise that he agreed with the 


6 Calder, Studies, 193. 

7 J. Robson, Encyclopaedia of Islam, second edition, s.v. “Hadith.” 

8 Khatib, Kifaya (1390), 237. 

9 Khatib, Kifaya (1390), 238. See also Pavlovitch, Formation, 34, citing Khatib, Kifaya (1423), 
1558-559, Nos. 576, 577, 579 = Khatib, Kifaya (1390), 251. 
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questioner that it was necessary to distinguish the narration of the Companion 
from the later addition or interpretation. In this connection, it is noteworthy 
that Ibn Hanbal and Malik compiled hadiths. As compilation of hadith must 
have been motivated by the desire to fix the matns of hadith, it is no wonder 
that Malik and Ibn Hanbal, who compiled hadith, were eager to transmit faith- 
fully the narration of the Companion, i.e., hadith properly speaking. 

We have encountered a similar example in Chapter 4. Graph 4.1 shows 
that Ibn Abi Najih (d. 130/747—-8), Ayyub al-Sakhtiyani (d. 131/748-9), Warq@ 
b. ‘Umar (d. ca. 150/767-8), Sayf b. Sulayman (d. 155/771-2), Sufyan al-Thawri 
(d. 161/777-8) appear in the isnads of several hadiths, whereas ‘Abd al-Karim 
b. Malik (d. 170/786-7) and Sufyan b. ‘Uyayna (d. 198/814) appear mainly in 
the isnads of hadith [4-3a.FiN] and hadith [4-3a.FiH] respectively, and Malik 
(d. 179/795) appears only in the isnads of hadith [4-3a.FiN]. This suggests that 
the pupils of Ibn Abi Najih, Ayyab, Warga’, and Sayf thought it permitted to 
reformulate the matn received from their teachers, whereas the pupils of ‘Abd 
al-Karim, Malik, and Sufyan b. ‘Uyayna felt obliged to transmit faithfully what 
their teachers related. It is also probable that the transmitters (pupils) who re- 
ceived one version of hadith [4-3] (the Ka‘b hadith) from ‘Abd al-Karim, Malik, 
and Sufyan b. ‘Uyayna chose it because it was most likely to be the authentic 
one, whether they judged so from the matn of it or they accepted the authority 
of their teachers. 

In this particular case, the shift from the view regarding hadith as the prod- 
uct of successive redactions to the stance that deems it the faithful record of 
the sayings and actions of the Prophet began in the latter half of the second 
century AH. Is it possible to generalize this conclusion? To do so, let us intro- 
duce indicator J,,, which is defined as 


Jn= 


pn 


where V,, is defined as 
p 
Vn = Dae 
k=1 


where v,,4 is the number of variants in whose isndds each of transmitters 
(transmitters 1, 2, ..., p) who died during period n appears. Period n is defined 
here as that of the narrators, 91-110, 111-30, ..., 271-90, 291-320.! For example, 


10 The period before go is excluded, for H,,, is too small during this period. 
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GRAPH 9.1 Change over time in J, 


let Muhammad b. Salama (d. 191/806-—7) be transmitter 1 for the period 191-210. 
As he appears in the isndds of 5 variants of various hadiths (i.e., hadiths 
[2-5.SKN], [3-9.S], and so on), v,, is 5 for the period 191-210. Thus, V,, is the 
number of variants of hadiths | 2-1]—[8-7] in whose isndds transmitters appear 
who died during a particular period. Therefore, j,, represents the average num- 
ber of variants for each hadith in which transmitters who died during period n 
appear. Graph 9.1 represents the change over time in J,.! 

Graph g.1 indicates that J, is at the highest point (3.8) in the generation of 
the narrators, for the narrator of a given hadith is, by definition, included in all 
the variants of it. J, declines rapidly to 3.2 during the periods 91-110 and to 2.2 
during the period 111-30. Subsequently, /,, continues to fall slowly at about the 
same pace to be around 1.2 from the period 21-30 onward. 

Diagram g.1 presents a model that can explain this phenomenon. Let us sup- 
pose, at first, that a report circulated at some point in time. Then, traditionist 


11 J, slightly rises from the period 231-50 to the period 251-70. This is because the hadiths 
with regard to which J, is calculated differ from one period to another during the last 
periods. 
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({A][AB][ABC][AD][ADE]) N 


DIAGRAM 9.1 A model that can explain the change over time inJ,, 


T,, and T,, reformulated this report to make hadith [A] and hadith [AD] re- 
spectively, and put them into circulation. Subsequently, T,,, one of the pupils 
of T,,, reformulated hadith [A] as hadith [AB] and imparted both of them to 
his pupils, while T.,,, another pupil of T,,, reformulated hadith [A] as hadith 
[ABC] and passed it on to his pupils. Yet in hadith collections, the narrator 
appears in all the variants of hadith [A] ([A], [AB], .... [ADE]), whereas they 
were actually put into circulation by intervening transmitters, i-e., T, Ty, «.., 
T,¢ (parentheses indicate that the narrator is not the actual originator of these 
variants). Likewise, T,, appears in the isnad of hadiths [AD] and [ADE], where- 
as he transmitted hadith [AD], which T,,, one of his pupils, reformulated as 
hadith | ADE]. According to this diagram, J, is 5 for the narrator, 2.5 for the first 
transmitters (T,, and T,,), 1.5 for the second transmitters (T,,-T,,), and 1.2 for 
the third transmitters (T,,—T¢). 

Therefore, Graph 9.1 shows that the shift from the view regarding hadith as 
the product of successive redactions to the perspective whereby it is consid- 
ered a faithful record of the sayings and actions of the Prophet, was a gradual 
process that began in the first half of the second century and ended at the 
beginning of the third century. Let us cite here the births and deaths of the 
authors of the six canonical hadith collections. 
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al-Bukhani, 194-256/810—870 

Abu Dawid, b. 202/817—-8; d. 275/889 
Muslim, b. 204/819—20; d. 261/875 
Ibn Maja, 209-273/824-886 
al-Tirmidhi, b. 210/825-6; d. 279/892 
al-Nasa’l, 214-303/829-915 


It does not seem to be a mere coincidence that these authors began their aca- 
demic career most likely during or shortly before 21-30, in which the refor- 
mulation of matn came to an almost complete standstill. They were convinced 
that they were in a position to compile authentic hadiths, for they possessed 
hadiths in their final form. 


In Chapter 1, I proposed, as the third purpose of this study, a statistical method 
to assess the extent to which a hadith or hadiths were accepted by traditionists. 
It involves comparing the change over time in the number (f,,) of transmitters 
involved in the transmission of a hadiths or a group of hadiths with the standard 
pattern extracted from the hadiths examined in this study. In Chapters 2-8, 
I compared many hadiths or groups of hadiths with the standard pattern. In 
numerous cases, they coincide more or less closely with the standard patterns, 
as is the case with hadiths [2-3] and [2-4] combined (see Chapter 2, Graphs 
2.4 and 2.5), hadith [3-4.L] (see Graph 3.4), hadith [4-3] (see Chapter 4, Graph 
4.2), hadiths [5-1|-[5-5] combined (see Chapter 5, Graph 5.5), hadith [6-15.P] 
(see Chapter 6, Graph 6.3), and hadith [6-15.noY] (see Chapter 6, Graph 6.4). 
In other cases, they coincide partly or to a certain degree with the standard 
pattern, as is the case with hadith [2-3] (see Chapter 2, Graph 2.4), [2-1]—[2-8] 
combined (see Chapter 2, Graph 2.6), hadith [3-S] (see Chapter 3, Graph 3.1), 
and hadiths [7-1]-[7-4] combined (see Chapter 7, Graph 7.1). In yet other cases, 
the change over time in /, deviates from the standard pattern. For example, 
hy of hadith [2-1] (see Graph 2.2), hadith [4-3.-] (see Graph 4.3), hadiths [5-1] 
and [5-2] (see Graph 5.2), hadith [6-12] (see Graph 6.2), and hadiths [8-1]-[8-3] 
combined and hadiths [8-4] and [8-5] (see Graph 8.2) combined deviates from 
the standard pattern. However, individual hadiths or more than one hadiths 
combined display, more often than not, a pattern that resembles the standard 
pattern. 
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GRAPH 9.2 Change over time in the maximum (max Sjp},) and the minimum (min Sjpy,) of 
S[pjn for hadith [2]—-[8], compared to Ajpjn, that is, the average of hy pjn/hjp] during 
period 1-320 


What is more, the pattern of change of Atpjn (p = 2, 3, ..., 8), ie. A, of each 
of hadiths [2]—[8] does not differ significantly from one hadith to another. To 
verify this, let us introduce indicator Sipjw which is defined as 


Apin 


rs 
Ap 


S| 


Graph 9.2 represents the change over time in the maximum (max Sjpjn) and 
the minimum (min S[pjn) of S[pjn for hadith [2|-[8], compared to A[pj,, that 
is, the average of Aypjn//{p}. It shows that each hadith [2]-[8] follows similar 
patterns. This phenomenon needs to be explained, for the standard pattern is, 
after all, formed by superposing /,, of each of the 58 hadiths (hadith [2-1], ...., 
[8-7]), whose origins and acceptability for traditionists differ from one to an- 
other. It may be explained by assuming that the perception of the authenticity 
or the degree thereof of individual hadiths as well as the bulk of hadiths, was 
transmitted from one generation to the next once it was shared at some point 
in time. 

It is difficult to verify this, but it is suggestive to examine the change over 
time in the extent to which h, of each of hadiths [2-1]-[8-7] deviates from 
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the standard pattern. For this purpose, let us introduce indicator C,,, which is 
defined as 


2 


, {sz h 
ai hy oly —Elycly)* 
58h, x ( [P-a] [p-] ) Ary] 


where 58 is the number of hadiths considered in this study (ie., hadith [2-1], 
[2-2], ..., [8-7]); Afp-qjn is the number of transmitters of hadith [p-q] (p =1, 2, ..., 
8 and q =1, 2, ...) who died during period n (11-30, 31-50, ..., 271-90, 291-320); 
Ap-q] is the total number of transmitters who appear in the isnads of hadith 
[p-q]; 4 is the average of Ayp.q}, and is about 42; Etp gin is the expected number 
of transmitters of hadith [p-q]. Thus, C, is a variation of the standard devia- 
tion. Graph 9.3, which represents the change over time in C,,, indicates the ex- 
tent to which h, deviates from E,, for each period.!? It shows that C, declines 
from the period 151-70 to become the lowest during the period 191-210, and is 
low until the period 251-70. This graph suggests that generally speaking the 
change over time in C,, began to follow closely the standard pattern from the 
period 151-70. It does not seem to be a mere coincidence that this period is 
represented by the Syrian al-Awza‘l (d. 157/774), the Basran Shu‘ba b. al-Hajjaj 
(d. 160/776-7), and the Syrian Sa‘id b. ‘Abd al-‘Aziz (d. 167/783—4), who are re- 
puted to have been amongst the earliest rijal critics.!> We can infer that from 
the period 151-70 on, traditionists began to share the perception about the 
degree of reliability of individual hadiths.+ 

By assuming so, it is possible to explain why, in many instances, the change 
over time in the total of 4, of more than one hadith follows the standard pat- 
tern closely. To illustrate this standpoint, let us suppose that traditionists con- 
sider two hadiths (hadiths A and B), which are the only hadiths related to a 
given topic, equally reliable in the sense that there is no decisive evidence to 
indicate that one of them is more likely to be authentic than the other hadith, 
judging, for example, by their isndds, whereas they are considered incompat- 
ible with each other, since, for example, their underlying ideas contradict 


12 The percentage of the number of hadiths that contain between (1-C,,)E, and (1+C,)En 
transmitters is around 68%, according to the 68—95-97.5 rule for the normal distribution. 
This is to say, the larger C,,, the larger the extent to which h,, for a particular period devi- 
ates from the standard pattern. 

13 Pavilovitch, Encyclopaedia of Islam, Three, s.v. “Hadith,” 7. Hadith criticism. 

14 This graph indicates that C,, rises from the period 191—210 to the period 211-30. This seems 
to be the effect of the cyclical fluctuation. See Graph 1-21. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


0.3 


554 CHAPTER 9 


11-30 131-50 151-70 171-90 191-210 211-30 231-50 251-70 271-90 291-320 


GRAPH 9.3 Change over time in C,, during the period 111-320 


each other. If each traditionist is allowed to give preponderance to either 
of them in accordance with his own judgment, we can expect the change 
over time in h, of the two hadiths combined such that they adhere to the 
standard pattern, while the ratio of h4, and hg, (the number of transmitters 
who died during a particular period and received hadith A and that of those 
who died during the same period and received hadith B) may vary with the 
passage of time. 

This mechanism is comparable to that of consensus (éjma‘) in the Sunni law. 
The Sunni schools of law disagree on hundreds or maybe thousands of issues, 
but the majority opinion is that the correct interpretation of Sharia is found in 
one of the interpretations proposed by jurists belonging to one of the Sunni 
schools of law. If two opinions existed in a certain era, later jurists cannot 
put forward a third opinion. Put simply, if two solutions were proposed by 
jurists at some point in time, the number of jurists who adopt either of the two 
solutions is, ideally, equal to the number of jurists active in a particular era, 
while the proportion of those who adopt one solution and that of those who 
adopt the other may vary over time. A similar mechanism seems to underlie 
the hadith criticism, although traditionists were allowed—definitely within a 


15  Amidi, Ihkam, 1:268. 
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certain limit—to reinterpret or reformulate a hadith in keeping with a particu- 
lar orthodox view until the beginning of the third century. 

It is difficult to verify this mechanism, for it is challenging to determine with 
certainty whether or not traditionists considered a given hadith compatible 
with another, for some reasons. First, the original hadith was reformulated 
more often than not, so it is usually difficult to decide its meaning during a 
particular period. Secondly, it is difficult to know how a traditionist interpreted 
a hadith. We have seen that Malik and al-Shafi took a strained interpretation 
regarding hadith [5-1.1C]. But for the account of Sahnun about the interpreta- 
tion of Malik and that of al-Shafi about his own interpretation, we could not 
know how they saw it. Thirdly, in most cases, it is impossible to corroborate 
whether the legal opinion of a traditionist conforms to the intent of a hadith 
whose isnad includes him, for it is comparatively rare that his opinion is cited 
in sources other than hadith collections, such as a legal manual or a commen- 
tary of the Qur’an, apart from a number of distinguished traditionists who are 
also reputed as jurists. 

However, it is suggestive to examine the percentage of transmitters who 
appear in the isndads of more than one hadith belonging to each of hadiths 
[2]-[8]. To illustrate this point of view, let us take the example of hadith [6-12] 
and hadith [6-15]. Out of 57 transmitters who died during the period 171-270 
and received hadith [6-12] and 62 transmitters who died during the same pe- 
riod and received hadith [6-15], 15 transmitters received the both hadiths. It 
is reasonable to assume that if two hadiths related to the same or a similar 
topic are compatible with each other the number of transmitters who appear 
in common in their isndds will be greater than that of transmitters who ap- 
pear in common in the isndds of two hadiths that are incompatible with each 
other. In what follows, I will demonstrate whether or not this is the case with 
regard to each of hadiths [2]-[8]. For this purpose, let us introduce indicator 
Uy, which is defined as 


where F,,, is defined as 
J 
Fin = hi 
(=1 


where f,,; is the number of Aadiths belonging to a group of hadiths (called 
Group m) narrated or received by transmitter /, who received more than one 
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hadiths belonging to Group m. For example, the Basran traditionist Musaddad 
b. Masarhad received two hadiths (i.e., hadiths [5-1] and [5-2]) belonging to 
hadith [5]. Fifty-four transmitters who received more than one hadith belong- 
ing to hadith [5] received 121 hadiths in total belonging to this group of hadiths. 
Thus, Fs] (Fim for hadith [5]) is 121. As for G,», it is the total number of hadiths 
that each transmitter included in the isnads of hadiths belonging to Group m 
received, whether he received more than one hadith or a single hadith. G,» is 
419 for hadith [5]. 

Thus, U,, is 0.289 (121/419) for hadith [5]. Is this high or low? One way to 
evaluate U,,, is to compare it with U,, for a group of hadiths chosen at random 
from hadith collections. Graph 9.4 compares U,, for hadiths [2]-[8] (shown by 
the black bars) with U,, for groups (labelled groups k25, k5o, ..., k250, shown 
by the grey bars) of hadiths comprising 25, 50, 100, 150, 200, and 250 hadiths 
chosen at random from among the hadiths analyzed in this study, arranged 
in ascending order of the number (L,,, shown in parenthesis in Graph 9.4) of 
the transmitters who appear in the isndds of hadiths belonging to each group 
(Ahadiths [1], [2], ..., [8], group k25, ..., ka50). 

This graph indicates that U,, for hadiths [3] and [6] is close to U,, for groups 
of hadiths whose L,, is close to that of these hadiths. In contrast, U,, for hadiths 
[2], [4], [7] and [8] is significantly lower than U,, for groups of hadiths whose 
Ly is close to that of these hadiths. Indeed, the smaller the number of sub- 
groups (e.g., hadith [2-1], [2-2], ..., [2-8]) comprised in a group of a hadith 
(e.g., hadith [2]) is, the smaller U,, is likely to be, as is particularly the case 
with hadith [4], which comprises only three subgroups (hadiths [4-1|-[4-3]). 
However, U,,, for hadith [5] comprising six sub-groups (hadiths [5-1|—[5-6]) is 
higher than those of hadith [2] comprising eight sub-groups and hadith [8] 
comprising seven subgroups of hadiths. We can safely say that traditionists 
took into consideration the compatibility among hadiths in deciding which 
hadiths to transmit to their pupils. 

Graph 9.4 indicates also that U,, for hadith [6], which is higher than U,, 
for any other hadith, is only slightly higher than that for hadith k250. In other 
words, the extent to which transmitters of hadiths belonging to hadith [6] 
overlap hardly differs from the extent to which transmitters of hadiths pertain- 
ing to different topics (let us recall that hadiths k25, kso, ... comprise hadiths 
chosen at random) overlap. How can we explain this phenomenon? It appears 
that compatibility (or otherwise) between a given hadith with another is not 
the primary element on the basis of which traditionists judge their authentic- 
ity. From some point in time, which I estimated as the period 151-70, tradi- 
tionists began to share the perception about the bulk of reliable hadiths (that 
is, about which hadiths are authentic and which hadiths are not). Later tra- 
ditionists were only free to give preponderance to a hadith or another when 
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GRAPH 9.4 U,, of hadiths [2]-[8] and groups k25, k5o, ..., k250 


they were incompatible with each other. This appears to be why U,, for each 
of hadiths [2], [3], .... [8] can be lower, but can hardly be higher, than that 
for a group of hadiths unrelated to one another whose L,, is close to that of 
these hadiths. 


In the previous section, I inferred that in the period 151-70 traditionists began 
to share the perception about the degree of reliability of individual hadiths. In 
this section, I will verify this inference by exploring the change over time in h, 
in three groups of hadiths classified according to the number (/yp.g)) of trans- 
mitters who appear in their isnads. 

Graph 9.5 represents Ap.) arranged in ascending order. It shows that 
hadiths [2-2]—[8-7] can be divided into three blocs according to the magnitude 
of their Ap}, as explained in Chapter 1 (see p. 57): 

(1) Bloc1 comprises 47 hadiths whose /yp gj ranges from 7 (for hadith [3-6]) 
to 73 (for hadith [6-9]). 
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(2) Bloc 2 comprises eight hadiths whose /, 
to 141 (hadith [3-4]). 

(3) Bloc 3 comprises three hadiths whose Ay, gj ranges from 191 (hadith [2-3]) 
to 220 (hadith [8-6]]). 

What attracts our attention at first is that there are two discontinuities in hyp _4}: 


p-q] fanges from 119 (hadith [3-9]) 


it jumps from 73 to 119 and from 141 to 199, whereas it increases smoothly from 
7 to 73 and from 119 to 141. I will return to this point later on. For the moment, 
I will examine how the number of transmitters involved in passing on each 
hadith increased or decreased with the lapse of time, beginning with a single 
(or more in a number of hadiths) narrator. For this purpose, let us introduce 
indicator Iy,, which is defined as 


xn = fin 
hx(n1) 


where hy, represents the number of transmitters involved in conveying 
hadiths belonging to Bloc X (X = 1, 2, 3) including repeats who died during 
period n (defined as 1-10, 11-30, 31-50, ..., 291-320). Graph 9.6 represents the 
change over time in Jy, from the period 11-30. It indicates that J, becomes 
close to I, during the period 151-70, and is almost the same during the period 
171-270, while [,,, is generally lower than J, and /,,, from the period 131-50 until 
the period 251-70. Leaving aside Bloc 3, which comprises only three hadiths, 
this suggests that the magnitude of fy) q) is almost determined by the magni- 
tude during the periods 151-70 or 171-90 at the latest. 

This is corroborated by comparing the number (Lyj15:-90]) of transmitters 
who appear in the isnads of hadiths belonging to Blocs 1, 2, 3 and died during 
period 151-90, on average, with that (Iy,) of those who appear in the isnads of 
these hadiths during the whole period 111-320, on average. Table g.1 indicates 
that [x/Iy{15:-90] hardly differs from one bloc to another. 


TABLE 9.1 Iyty51 gop Lys and Iy/I. X[151-go] in Blocs 1-3 


Tx{151-90] Ty Tx/Tx{151-90] 
Bloc1 2.2 37.6 17.1 
Bloc 2 8.3 132 15.9 
Bloc 3 11.3 208 18.4 
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GRAPH 9.5 Number (/yp.q}) of transmitters involved in the transmission of each of hadiths [2-1|-[8-7] 
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111-30 131-50 151-70 171-90 191-210 211-30 231-50 251-70 271-90 291-320 


--@--Bloci &—Bloc2 ——Bloc3 
GRAPH 9.6 Change over time in Jy, (X = 1, 2, 3) during 111-320 


This said, it remains to be seen why there are two continuities in the spectrum 
of Ajp_qj- In light of the fact that the majority of hadiths belong to Bloc1, to clar- 
ify this phenomenon implies explaining why traditionists especially accepted 
hadiths belonging to Blocs 2 and 3. In my view, there are two major qualitative 
explanations that are compatible with each other in relation to this phenom- 
enon. One is that most traditionists from the period 151-70 onward tended to 
give preponderance to an all-embracing hadith over a limited one. This is the 
case of hadith [6-15], whose isnads include eight transmitters who died dur- 
ing the period 151-70 and hadith [6-2], whose isnads include two transmitters 
who passed away during the same period. The former is represented by hadiths 
[6-15.YPN3]|-[6-15.YPN5], according to which the Prophet stated: 


Gold for gold, silver for silver, wheat for wheat, barley for barley, dates 
for dates, salt for salt, similar for similar, like for like, and hand to hand. 
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If these species differ, then sell them as you please, if payment is made 
hand to hand.!6 


Hadith [6-2] is represented by hadith [6-2.D5], which reads that asked about 
sarf, al-Bar& and Zayd responded that the Prophet prohibited “the sale of gold 
for silver on credit.”!” It is clear that hadith [6-15] expresses all the rules pertain- 
ing to the prohibition of riba, while hadiths [6-2] expresses part of it, that is, 
the prohibition of riba of delay in the exchange of gold for silver or goods sold 
by weight for goods sold by weight belonging to different kinds depending on 
the definition of riba goods. This is why the majority of traditionists who died 
during the period 151-70, who regarded hadith as a means of conveying the 
sunna rather than the faithful record of the deeds and sayings of the Prophet, 
gave preponderance to hadith [6-15] over hadiths [6-2]. Their attitude is 
reflected in the number of transmitters of each hadith. 

The second explanation is that hadiths whose isndds include a large num- 
ber of transmitters are all-embracing in another sense; that is, they comprise 
hadiths inspired by various legal opinions, primarily as the result of reformu- 
lation and/or reinterpretation of the matns. This is particularly the case with 
hadiths [2-3] and [4-3]. They were reformulated by several transmitters in ac- 
cordance with their opinions, as shown in Chapters 2 and 4. This is why these 
hadiths were imparted by a large number of transmitters. In contrast, hadiths 
[3-6], [6-3], and [7-5] among others, which are inspired only by a single legal 
opinion, were conveyed by a small number of transmitters. 


4 


Finally, let us return to the hypotheses posed in Chapter 1, in agreement 
with Harald Motzki. On the basis of Graph 1.15, I wrote, regarding transmit- 
ters who died between 94/712-3 (the date of death of ‘Urwa b. al-Zubayr) and 
130/740-1 (the date of death of Abu al-Zinad), “before hadiths were put into 
circulation, their seeds circulated, which may have lacked a juristic conno- 
tation. Subsequently, traditionists began to elaborate on them in an attempt 
to give them a juristic meaning. These transmitters were, broadly, the first to 
be engaged in such elaboration” (“the first hypothesis” hereafter). I built also 


16 = Muslim, Sahih, 31211, no. 81 (1587). 
17.‘ Bukhani, Sahih, 3:75, no. 2180. 
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the hypothesis “that usually several hadiths were put into circulation for a 
given seed, more often than not with different matns and different sources 
(Companions in most case), but most of them were weeded out, with the result 
that in most cases only one hadith survived that is narrated by one Companion, 
received by several Successors or transmitted by a single strand up to the com- 
mon link” (“the second hypothesis” hereafter). Can we verify these hypotheses 
on the basis of analyses of hadiths considered in this study? I must confess that 
this study hardly corroborates the first hypothesis, for it is possible to explain 
the phenomenon that most of the first transmitters were known also as jurists 
equally by assuming that they were eager to transmit legal hadiths, while it was 
in most cases the narrators who actually put legal hadiths into circulation. In 
what follows, I will attempt to verify the second hypothesis. 

To explain the second hypothesis in more detail, let us suppose that several 
hadiths related to the same topic or the same event (A, with the isnad T,,— 
T,,; A, with the isndd T.,,-T,,; A, with the isndd T,,-T,,; ...; An with the isnad 
Ton—T,, whether authentically attributed to T,, ..., T,, or not) were in circula- 
tion that derived from the same source (e.g., the report to the effect that the 
Prophet broke the fast while traveling, or that he permitted the litigant who 
had produced one witness to take the complementary oath, etc.). If T,,, who 
received hadith A, from T,,, reformulated it as hadith A,, to make it express 
explicitly the majority opinion of his time, most traditionists belonging to the 
next generation would prefer and transmit hadith A,, (possibly alongside A,) 
to his pupils, with the outcome that other variants of hadith A with isnads 
other than T,,-T,,-T,, are not recorded in hadith collections (the first case). 
Likewise, if traditionists of the generation of the third transmitters consid- 
ered it more likely that T,, narrated hadith A than any other Companion (T,, 
Ty) «+» Tin), only hadith A, would survive (the second case). These may be the 
mechanism—probably among others—by which a particular hadith (among 
others of the same provenance) was selected and passed down to subsequent 
generations to the exclusion of other variants, or, in other words, the isnad of 
many hadiths runs in a single strand up to the common link. If hadith A,, was 
transmitted from T,, to several pupils in the first case or hadith A, was trans- 
mitted from T,, to several pupils in the second case, the two hadiths will have 
an isnad that branches out at the level of the first transmitters. This inference 
is corroborated by the analysis of hadiths [4-3], [2-6], [3-5], and [8-6]. 


41 Hadith [4-3] 

I divided hadiths belonging to hadith [4-3], i.e., the Ka‘b hadith, into three 
groups according to their original underlying idea and the early part of their 
isnads: 
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1. Hadith [4-3a] (comprising 125 hadiths) has in common the isnad Mujahid 
b. Jabr—‘Abd al-Rahman b. Abi Layla—Ka‘b, or the shorter isnad 
Mujahid—Kab (only in three hadiths). They are mostly inspired by the 
classical doctrine. 

2. Most of hadiths belonging to hadith [4-3b] (comprising 35 hadiths) has 
in common the isnadd Dawid b. Abi Hind—al-Sha‘bi—Kab or ‘Abd al- 
Rahman b. al-Asbahani—‘Abd Allah b. Ma‘qil—Ka’b. They were original- 
ly inspired by the ancient doctrine, but around 40% were reformulated 
based on the classical doctrine. 

3. Hadith [4-3c] (comprising 12 hadiths) has in common the isnad Khalid 
al-Hadhdha—Abt Qilaba—‘Abd al-Rahman b. Abi Layla—Ka‘b, which 
indicates that they were in circulation in Basra. The original hadith was 
based on the ancient doctrine, but some hadiths were reformulated as 
hadith | 4-3c.FiT] in accordance with the classical doctrine. 

I have inferred that the original hadith [4-3a] was inspired by the classical 

doctrine that appears to have been introduced by Mujahid into hadith. In this 

particular case, anumber of hadiths belonging to hadiths [ 4-3b] and [4-3c] are 
recorded in hadith collections, even though their number is far smaller than 
that of hadith [4-3a], partly because some transmitters of hadiths [4-3b] and 

[4-3c] reformulated them in keeping with the classical doctrine and partly be- 

cause the ancient doctrine was not entirely abandoned. But hadiths [4-3b] and 

[4-3c] may have ceased to be conveyed if they had not been reformulated and 

the ancient doctrine had fallen in complete disuse. Such is a mechanism by 

which a single strand from the Prophet to the common link is found in many 
hadiths. 


4.2 Hadith [2-6] 

Hadith [2-6] comprises six hadiths. According to hadiths [2-6.N1] (narrated by 
Jabir b. ‘Abd Allah), [2-6.N2] (narrated by Jabir or Abu Sa‘d al-Khudri), and 
[2-6.N3] and [2-6.N4] (narrated by Abu Sa‘id), the Prophet stated, “Nothing 
makes water impure,” (al-ma’ la yunajjisuhu shay’) (element N), whereas 
hadith [2-6.H] (narrated by “an old man”) reads that he stated, “Water is per- 
mitted and does not prohibit” (inna al-ma@ yuhallu wa-la yuharrimu).!® ‘Awf 
al-A‘rabi (Kufa, b. 59/678-9, d. 146/763—4), who heard this hadith from “an old 
man,” the narrator of it, notes that the latter narrated it before the failed rebel- 
lion of 80—85/699—705, which was led by ‘Abd al-Rahman b. al-Ash‘ath against 
the Umayyads. The clause “lawful and not prohibited” (element H) is not found 
in any other hadith belonging to hadiths [2-5] and [2-6], which are related to 


18 Ibn Abi Shayba, Musannaf, 2133-134, no. 1514. 
Hiroyuki Yanagihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


564 CHAPTER 9 


water to be used for ablution. This means that later traditionists did not accept 
this hadith, which contains this archaic clause. We may regard hadith [2-6.H] 
as one of the variants of hadith [2-6] that exceptionally survived to be recorded 
by Ibn Abi Shayba in his Musannaf.9 


4-3 Hadith [3-5] 

Hadith [3-5] provides a good example to explain why most hadiths are nar- 
rated by a single Companion, and transmitted by a single strand up to the 
common link. This hadith seems to have originated in hadiths [3-5.S1]—[3-5.S4| 
(isnad: Sahntn—some scholars [rijal min ahl al-‘ilm]), the shortest variant of 
this hadith, or a similar report. These hadiths contain only the narration of 
Abu Sa‘id al-Khudri, Jabir b. Abd Allah, ‘Aisha, and Ibn ‘Abbas: “The Messenger 
of God observed the fast while traveling, and also broke it.’”2° However, out 
of 92 hadiths belonging to hadith [3-5], 87 hadiths are narrated by Ibn ‘Abbas 
(mostly in expanded versions), while Abu Sa‘id al-Khudni, Jabir b. ‘Abd Allah, 
and ‘Aisha narrated only hadith [3-5.S] each, in a single hadith (hadiths 
[3-5-S1], [3-5.S2], and [3-5.S3], respectively). 

How can we explain this phenomenon, that is, why are there few hadiths 
narrated by Abu Sa‘id, Jabir b. ‘Abd Allah, and ‘Aisha? One possibility is that 
early transmitters considered Ibn ‘Abbas more likely to have narrated that 
the Prophet sometimes fasted and sometimes broke it while traveling than 
any other Companion. According to athar [3-X8], when ‘Urwa b. al-Zubayr 
and Salim b. ‘Abd Allah argued vehemently about fasting while traveling in 
the presence of ‘Umar b. ‘Abd al-‘Aziz, who was then the governor of Medina, 
Salim said that Ibn ‘Umar would not fast while traveling, whereas ‘Urwa said 
that ‘Aisha would fast.”! Ibn ‘Umar would not fast while traveling according to 
another report,?* and is the narrator of hadith [3-4b.L], according to which he 
narrated that the Prophet stated, “It is not righteousness that you fast while 
traveling.”23 

Abu Sa‘id and Jabir are credited with statements inspired by different views. 
All hadiths belonging to hadith [3-7], which are narrated by Abt Sa‘ld, contain 
the clause, “some of us continued to fast, while others broke the fast,” while they 
were on the way to the conquest of Mecca. He is also one of the two narrators 


1g _ Ibn Abi Shayba, Musannaf, 2133-134, no. 1514. 

20  Sahnin, Mudawwana, 1:203; Tahawi, Mani, 2:69. 

21 Tabari, Jami‘, 3:208—209; idem, Tahdhib, Musnad Ibn ‘Abbas, 1:136, no. 204. 

22 = Tabari, Jami‘, 3:208. 

23 [refer to Ibn ‘Umar, who did not narrate hadith [3-5], for he is the narrator of numerous 
hadiths of Medinan origin, whereas hadith [3-5] circulated in Medina and Kufa, as indi- 
cated by Diagram 3.5. 
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(the other is Jabir b. ‘Abd Allah) of hadith [3-2], which contains the clause, 
“those who observed the fast did not find fault with those who broke it, nor did 
those who broke it find fault with those who observed it.’24 It should be noted, 
however, that most of Successors who appear in the isnads of hadith [3-5] are 
Medinans or Kufans, whereas no Medinan is present in the isndds of hadiths 
[3-2] and [3-7] (see Diagrams 3.2 and 3.7). This suggests that his opinion about 
the fasting while traveling was not known in Medina. As for Kufans, no Kufan 
is present in the isnads of hadith [3-7] (see Diagram 3.7). In contrast, eight 
Kufans appear in the isnads of hadith [3-2], but the first Kufans who appear 
there (viz., Isma‘ll b. Zakariyya [d. 173/789], Marwan b. Mu‘awiya [d. 193/809], 
Aba Mu‘awiya Muhammad b. Khazim [d. 194/809-10], and Muhammad b. 
Bishr al-‘Abdi [d. 213/818—9]) assume the third place in the transmission of this 
hadith (see Diagram 3.2). Abt Sa‘id’s opinion appears not to have been known 
to early Kufans. 

Jabir b. ‘Abd Allah is one of the narrators of hadith [3-2], but out of 47 hadiths 
belonging to it, only five hadiths are narrated by him. In addition, they are all 
the shortest variants (i-e., hadith [3-2.SF]). In contrast, he narrates 43 hadiths 
belonging to hadith [3-4a.L], which contains the Prophet, “It is not righteous- 
ness that you fast while traveling.” 

Finally, Ibn ‘Abbas narrated two hadiths. One of them is hadith [3-5]. 
According to hadiths [3-5.UFCM5], [3-5.UFCM6], and [3-5.UFCM8], Ibn ‘Abbas 
narrated, “The Prophet sometimes fasted while traveling, and sometimes 
broke the fast. Whoever wished to fast fasted, and whoever wished to break the 
fast broke the fast.’*5 The other is hadith [3-4b.L], which only consists of the 
Prophetic statement, “It is not righteousness that you fast while traveling,’ but 
it comprises only a single hadith (hadith [3-4b.L27], imparted to the Meccan 
‘Ata b. Abi Rabah). This hadith may have been discredited by most tradition- 
ists. He is also reported to have said, “Breaking the fast while traveling is a case 
of adherence to the original rule of law” (al-iftar fi al-safar ‘azma). But we can 
disregard also this athar for the following reason: on the one hand, its isnads are 
predominantly represented by Basrans: al-TabarimMuhammad b. Bashshar— 
Ibn Abi ‘Adi—Sa‘td [b. Abi ‘Aruba]—Qatada—Jabir b. Zayd, and al-Tabari— 
Ya‘qub b. Ibrahim—Ibn ‘Ulayya—Sa‘td—Qatada—Jabir b. Zayd.?® That is to 
say, its circulation was almost limited to Basra. On the other hand, most of 


24 Muslim, Sahih, 2:787, no. 95 (116); Tirmidhi, Sunan, 3:83. 2:156, no. 712; Tabari, Tahdhib, 
Musnad Ibn ‘Abbas, 1:110, no. 150; Nasa’l, Sunan, 2:111, no. 2619. 

25 Tabarani, Kabir, 11:31, no. 10945; Nasa’l, Sunan, 2:12, no. 2623; Tabari, Tahdhib, Musnad Ibn 
‘Abbas, 1:95, no. 117. 

26 = Tabari, Jami‘, 3:205; Haythami, Kashf, 1:468. 
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Successors who appear in the isndds of hadith [3-5] are Medinans or Kufans, 
as noted. Ayyub al-Sakhtiyani (d. 131/748—9 or 131/742-3) is the first Basran who 
was involved in its transmission, as Diagram 3.5.1 indicates. Therefore, it is un- 
likely that transmitters of hadith [3-5] knew this athar. 

To summarize, at first glance, Ibn ‘Umar is credited exclusively with the 
view for breaking the fasting while traveling. ‘A’isha is credited solely with the 
perspective on observing the fast. Jabir b. ‘Abd Allah is mainly credited with 
the standpoint on breaking the fast. Abu Sa‘id’s position was not known to 
early Medinans and Kufans. Ibn ‘Abbas is the only Companion credited almost 
entirely with the neutral view and the approach that it is better or obligatory to 
break the fast only in special cases. It is not clear whether these Companions 
actually adopted the view(s) attributed to them, but it is plausible that the gen- 
erations of their Medinan or Kufan pupils (Successors) generally considered it 
more likely that Ibn ‘Abbas narrated, “The Messenger of God observed the fast 
while traveling, and also broke it,’ than any other Companion. This seems to be 
why few hadiths belonging to hadith [3-5] told by people other than Ibn ‘Abbas 
survived to be recorded in hadith collections. 


4.4 Hadith [8-6] 

Hadith [8-6] draws our attention in regards to two points. First, it is narrated by 
no less than 13 Companions and Successors including Abu Hurayra, Ibn ‘Abbas, 
‘Abd Allah b. ‘Amr b. al-‘As, Jabir b. ‘Abd Allah, ‘Ali, etc. This is unusual, for 
most hadiths are told by one or at most two Companions. Second, it exhibits 
no significant textual variety. In almost all variants, its matn only consists of 
the clause, “The Messenger of God rendered a judgment based on an oath and 
a witness” or a similar clause. This is not so exceptional as the first point, but 
needs to be explained. 

These two points seem closely related. In my view, the second point suggests 
that the matns, as they are found in hadith collections, faithfully retain the 
original form, certainly because the idea underlying this hadith has remained 
substantially the same over time. In other words, hadith [8-6] is based on the 
rule that was widely accepted by traditionalists, as well as jurists from an early 
date. This is to say, the two aforementioned factors that are likely to create a 
single strand up to the common link (see p. 562) are lacking here. This seems 
to explain the first point; that is, this hadith comprises many hadiths, the early 
part of whose isnads differs from one hadith to another. 


4-5 Summary 

Hadiths [4-3], [2-6], [3-5], and [8-6] serve to clarify the probable mechanisms 
by which hadiths narrated by a single narrator (whether imparted to a single 
first, or several, transmitters) came to represent the vast majority. 
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The analysis of hadith [4-3] indicates that hadith | 4-3a], put into circulation 
by Mujahid inspired by the classical doctrine, was popular among tradition- 
ists, with the result that the number of hadiths belonging to this hadith is far 
larger than those of hadiths | 4-3b] and [4-3c] inspired originally by the ancient 
doctrine. The same essentially applies to hadith [2-6]. The analysis of hadith 
[3-5] indicates that most traditionists selected Ibn ‘Abbas among several 
Companions as its narrator in light of the opinions attributed to him regarding 
the fasting or the breaking of fast during a journey. Hadith [8-6] represents a 
rare case in which hadiths belonging to a hadith narrated by several narrators 
hardly exhibit a textual variety. This must be due to the fact that the idea un- 
derlying this hadith barely changed over time. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


Bibliography 


‘Abd al-Karim Zaydan, Ahkam al-dhimmiyin wa-al-musta’minin, Beirut: Mwassasat al- 
Risala and Baghdad: Maktabat al-Quds, 1402/1982. 

‘Abd al-Rahman b. Ibrahim al-Maqdisi, Baha al-Din, Al-‘Udda sharh al-Umada, ed. 
Ahmad b. ‘Ali, Cairo: Dar al-Hadith, n.d. 

‘Abd al-Razzaq b. Hammam b. Nafi‘ al-San‘ani, Abi Bakr, Al-Musannaf, ed. Habib al- 
Rahman al-A‘zami, 11 vols., Beirut: al-Maktab al-Islami, 1403/1983. Cited as ‘Abd al- 
Razzaq al-San‘ani, Musannaf- 

‘Abd al-Razzaq b. Hammam b. Nafi‘ al-San‘ani, Aba Bakr, Tafsir al-Qur’an, ed. Mustafa 
Muslim Muhammad, 3 vols., Riyadh: Maktabat al-Rushd, 1410/1989. 

‘Abd al-Razzaq b. Hammam b. Nafi‘ al-San‘ani, Aba Bakr, Al-Musannaf, ed. Ayman Nasr 
al-Din al-Azhani, 12 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 1421/2000. Cited as ‘Abd 
al-Razzaq al-San‘ani, Musannaf (1421). 

‘Abd al-Razzaq b. Hammam b. Nafi‘ al-San‘ani, Abi Bakr, A-Musannaf, 9 vols., Markaz 
al-Buhuth wa-Taqniyat al-Ma‘lamat, Cairo: Dar al-Ta’sil, 1436/2015. Cited as ‘Abd al- 
Razzaq al-San‘ani, Musannaf (1436). 

Abi ‘Awana Ya‘qib b. Ishaq al-Isfara@ini, Musnad Abi Awana, ed. Ayman b. ‘Arif al- 
Dimashqi, 5 vols., Beirut: Dar al-Ma‘rifa, 1419/1998. 

Abt Dawid Sulayman b. al-Ash‘ath al-Sijistani al-Azdi, Sunan Abi Dawid, ed. 
Muhammad Muhyi al-Din ‘Abd al-Hamid, 4 vols., Beirut: al-Maktaba al-‘Asriyya, 
n.d. Idem, Sunan Abu Dawud, English translation with explanatory notes by Ahmad 
Hasan, 3 vols., Lahore: Sh. Muhammad Ashraf, 1984. 

Abia Hilal al-Askari, ALAwa@’il, eds. Muhammad al-Misri and Walid Qassab, 2 vols., 
Damascus: Wizarat al-Thagafa wa-al-Irshad al-Qawmi, 1975. 

Abu ‘isa Muhammad b. ‘isa b. Sawra, ALJami‘ al-sahih, wa-huwa Sunan al-Tirmidhi, ed. 
Ahmad Muhammad Shakir, 5 vols., Cairo: Sharikat Maktabat wa-Matba‘at Mustafa 
al-Babi al-Halabi wa-Awladihi, 1398/19782. Cited as Tirmidhi, Sunan. 

Aba Nu‘aym Ahmad b. ‘Abd Allah al-Asbahani, Hilyat al-awliya’ wa-tabaqat al-asfiya’, 
u vols., Cairo: Maktabat al-Khanji and Beirut: Dar al-Fiky, 1416/1996. 

Abi Nu‘aym Ahmad b. ‘Abd Allah al-Asbahani, Marifat al-sahdaba, ed. Adil b. Yasuf 
al-‘Azazi, 7 vols., Riyadh: Dar al-Watan li-l-Nashr, 1419/1998. 

Abia ‘Ubayd al-Qasim b. Sallam, Kitab al-amwal, ed. Muhammad al-‘Imara, Beirut: Dar 
al-Shurtgq, 1409/1989. 

Aba Yala Ahmad b. ‘Ali b. al-Muthanna al-Taymi al-Mawsili, Musnad Abi Ya‘a al- 
Mawsili, ed. Husayn Salim Asad, 16 vols., Beirut: Dar al-Ma’miun li-l-Turath, 
1410/1989. 

Abit Yusuf Ya‘qub b. Ibrahim al-Ansari, Kitab al-athar, ed. Abt al-Wafa, Beirut: Dar al- 
Kutub al-‘Ilmiyya, n.d. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


570 BIBLIOGRAPHY 


Ahmad b. al-Naqib al-Misri (Ahmad ibn Naqib al-Misri), The Reliance of the Traveller. A 
Classical Manual of Islamic Sacred Law. Umdat al-salik fi ‘uddat al-nasik, in Arabic 
with facing English text, commentary and appendices edited and translated by 
Noah Ha Mim Keller, Evanston: Sunna Books, 1991. 

Amidi, ‘Ali b. Muhammad al-, ALIhkam fi usil al-ahkam, ed. ‘Abd al-Razzaq ‘Afifi, 
4 vols., Damascus and Beirut: al-Maktab al-Islami, 1402 AH?. 

‘Ani, Muhammad Rida ‘Abd al-Jabbar al-, Figh al-imam Ibn Shubruma al-Kifi, Beirut: 
Dar al-Kutub al-‘Ilmiyya, 2008. 

Arabi, Oussama, David S. Powers, and Susan Spectorsky (eds.), Islamic Legal Thought. 
A Compendium of Muslim Jurists, Leiden and Boston: Brill, 2013. 

Arjomand, Said Amir, “The Constitution of Medina: A Sociological Interpretation of 
Muhammad’s Acts of Foundation of the Umma,’ International Journal of Middle 
East Studies 41 (2009), 555-575: 

Auzépy, Marie-France and Guillaume Saint-Guillain (eds.), Oralité et lien social au 
Moyen Age (Occident, Byzance, Islam): parole donnée, foi jurée, serment, Paris: 
Association des amis du centre d’histoire et civilisation de Byzance, 2008. 

Awzai, ‘Abd al-Rahman b. ‘Amr Abii ‘Amr al-, Sunan al-Awza‘%, ahdadith wa-athar wa- 

fatawa, compiled by Marwan Muhammad al-Sha‘ar, Beirut: Dar al-Naf@is, 1413/1993. 

‘Ayni, Mahmud b. Ahmad b. Musa b. Ahmad b. al-Husayn, known as Badr al-Din al-, 
Al-Binaya sharh al-Hidaya, ed. Ayman Salih Sha‘ban, 22 vols., Beirut: Dar al-Kutub 
al-‘Ilmiyya, 1420/2000. 

Azami, Mohammad Mustafa, Studies in Early Hadith Literature, Burr Ridge: American 
Trust Publications, 1992. 

Babarti, Muhammad b. Mahmud al-, Sharh al-‘Inaya ‘ala al-Hidaya. Collected in Ibn 
al-Humam, Sharh. 

Baghawi, Muhyi al-Sunna Abi Muhammad al-Husayn b. Mas‘tid b. Muhammad b. al- 
Farra’ al-, Sharh al-sunna, eds. Zuhayr al-Shawish and Shu‘ayb al-Am#ut, 16 vols., 
Beirut: al-Maktab al-Islami, 1403/1983. 

Baghawi, Muhyi al-Sunna Abt Muhammad al-Husayn b. Mas‘ad b. Muhammad b. al- 
Farra al-, Tafsir al-Baghawt, Ma‘alim al-tanzil, eds. Muhammad ‘Abd Allah al-Namizr, 
‘Uthman Jum‘a Khamiriyya, and Sulayman Muslim al-Harish, 8 vols., Riyadh: Dar 
al-Tayyiba, 1409 AH. 

Baghawi, Muhyi al-Sunna Abi Muhammad al-Husayn b. Mas‘tid b. Muhammad b. al- 
Farra al-, A-Tahdhib fi figh al-imam al-ShafiT, eds. Adil Ahmad ‘Abd al-Mawjid and 
‘Ali Muhammad al-Mu‘awwid, 8 vols., Beirut: Dar al-Kutub al-‘ILmiyya, 1418/1997. 

Bahuti, Mansur b. Yunus b. Idris al-, Kashshaf al-qina‘ ‘an matn al-Iqnda‘, 5 vols., Beirut: 
‘Alam al-Kutub, 1403/1983. 

Baji al-Andalusi, Abu al-Walid Sulayman b. Khalaf b. Sa‘d b. Ayyub b. Warith al-, Kitab 
al-Muntaqa sharh Muwatta’ imam Dar al-hijra sayyidina Malik b. Anas radiya Allah 
‘anhu, 7 vols., Cairo: Dar al-Kitab al-Islami, n.d. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 571 


Baladhuri, Abu al-‘Abbas Ahmad b. Yahya b. Jabir al- (Ahmed ibn Jahja ibn Djabir al- 
Beladsort), Kitab futuh al-buldan (Liber expugnationis regionum), ed. MJ. de Goeje, 
and ed., Leiden: EJ. Brill, 1968. Idem, The Origins of the Islamic State, 2 vols., New 
York: aMs Press, 1969. Vol. 1 translated by P.K. Hitti, and vol. 2 translated by Francis 
Clark Murgotten. 

Bates, M.L., Encyclopaedia of Islam, second edition, s.v. “Warik.’ 

Baugh, Carolyn G., Compulsion in Minor Marriages as Discussed in Early Islamic Legal 
Texts (dissertation, the University of Pennsylvania), 20n. 

Baugh, Carolyn G., Minor Marriage in Early Islamic Law, Brill: Leiden and Boston, 2017. 

Bayhaqi, Aba Bakr Ahmad b. al-Husayn b. ‘Ali al-, Ma‘ifat al-sunan wa-al-athar, ed. 
‘Abd al-Mu‘ti Amin Qal‘aji, 15 vols., Karachi: Jami‘at al-Dirasat al-Islamiyya, Aleppo 
and Cairo: Dar al-Wa‘y, 1412/1991. 

Bayhaqi, Abi Bakr Ahmad b. al-Husayn b. ‘Ali al-, Al-Sunan al-kubra, 10 vols., Beirut: 
Dar al-Fikr, n.d. 

Bazzar, Abu Bakr Ahmad b. ‘Amr b. ‘Abd al-Khaliq al-‘Ataki al-, ALBahr al-zakhkhar, 
ed. Mahfuz al-Rahman Zayn Allah, 18 vols., Beirut: Mu’assasat ‘Ulam al-Qur’an and 
Medina: Maktabat al-‘Ulim wa-al-Hikam, 1409/1988. 

Berg, Herbert (ed.), Method and Theory in the Study of Islamic Origins, Leiden and 
Boston: Brill, 2003. 

Bernards, Monique and John Nawas (eds.), Patronate and Patronage in Early and 
Classical Islam, Leiden and Boston: Brill, 2005. 

Brown, Jonathan A.C., The Canonization of al-Bukhart and Muslim. The Formation and 
Function of the Sunni Hadith Canon, Brill: Leiden and Boston, 2007. 

Brown, Jonathan A.C., “Did the Prophet Say it or not? The Literal, Historical, and 
Effective Truth of Hadiths in Early Sunnism,” Journal of the American Oriental 
Society 129 (2009), 259-285. 

Brunschvig, Robert, “Sur la possession dans l’histoire du droit musulman (rite 
Malikite),” Revue algérienne, tunisienne et marocaine de législation et de jurispru- 
dence 52 (1936), 33-40. 

Brunschvig, Robert, “Le systéme de la preuve en droit musulman,” Recueil de la société 
Jean Bodin 18 (1964), 169-186, reprinted in Idem, Etudes d'Islamologie, 2:201-218. 

Brunschvig, Robert, Etudes d'Islamologie, Editions G.-P. Maisonneuve et Larose, 1976. 

Bukhari, Abu ‘Abd Allah Muhammad b. Isma‘l b. Ibrahim b. al-Mughira al-, Al-Jami‘ 
al-sahih, wa-hwwa al-Jami‘ al-musnad al-sahih al-mukhtasar min umir rasiil Allah 
salla Allah ‘alay-hiwa-sallama wa-sunanihi wa-ayyamihi, ed. Muhammad Zuhayr b. 
Nasir al-Nasir, Cairo: Dar Tawgq al-Najat, 1422 AH. 

Bukhari, Abt ‘Abd Allah Muhammad b. Isma‘ll b. Ibrahim b. al-Mughira al-, Kitab al- 
Ta’rtkh al-kabir, ed. Mustafa ‘Abd al-Qadir Ahmad ‘Ata, 9 vols., Beirut: Dar al-Kutub 
al-‘Ilmiyya, 1422/2001. 

Calder, Norman, Studies in Early Muslim Jurisprudence, Oxford: Clarendon Press, 1993. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


572 BIBLIOGRAPHY 


Chéron, Albert and Fahmy, Mohamed Sadek Bey, “Le transport de dette dans les légis- 
lations européennes et en droit musulman (suite et fin). II* partie: Le transport de 
dette (hewala) en droit musulman,” L’Egypte contemporaine 22 (1931), 137-190. 

Coulson, Noel J., Commercial Law in the Gulf States. The Islamic Legal Tradition, London: 
Graham & Trotman, 1984. 

Crone, Patricia, “Jahili and Jewish Law: The Qasdma,’ Jerusalem Studies in Arabic and 
Islam 4 (1984), 153-201. 

Daraqutni, Abu al-Hasan ‘Ali b. ‘Umar b. Ahmad b. Mahdi b. Mas‘ad b. al-Nu‘man 
b. Dinar b. ‘Abd Allah al-, Sunan al-Daraqutni, 4 vols., Beirut: Alam al-Kutub, 
1403/1982. 

Daraqutni, Abu al-Hasan ‘Alt b. ‘Umar b. Ahmad b. Mahdi b. Mas‘ad b. al-Nu‘man b. 
Dinar b. ‘Abd Allah al-, Al-Ilal al-warida ft al-ahadith al-nabawiyya, ed. Mahfuz al- 
Rahman Zayn Allah al-Salafi, 1 vols., Riyadh: Dar al-Tayyiba, 1405/1985. 

Darimi, Aba Muhammad ‘Abd Allah b. ‘Abd al-Rahman b. al-Fadl b. Bahram al-, 
Musnad al-Darimi al-ma‘rif bi-Sunan al-Darimi, ed. Husayn Salim Asad al-Darani, 
4 vols., Dar al-Mughni li-l-Nashr wa-al-Tawzi‘, 1421/2000. 

Denny, Frederick M., “Ummah in the Constitution of Medina,” Journal of Near Eastern 
Studies 36 (1977), 39-47. 

Dhahabi, Abt ‘Abd Allah Muhammad b. Ahmad b. ‘Uthman al-, Mizan al-itidal ftnaqd 
al-rijal, ed. ‘Ali Muhammad al-Bajawi, 4 vols., Beirut: Dar al-Ma‘rifa, 1382/1963. 

Dhahabi, Abt ‘Abd Allah Muhammad b. Ahmad b. ‘Uthman al-, Siyar a‘lam al-nubala, 
eds. Shu‘ayb al-Ama’it et al., 25 vols., Beirut: Mu’assasat al-Risala, 1417/1996. 

Dhahabi, Aba ‘Abd Allah Muhammad b. Ahmad b. ‘Uthman al-, Manaqib al-imam Abi 
Hanitfa wa-sahibayhi Abi Yusuf wa Muhammad b. al-Hasan, eds. Muhammad Zahid 
al-Kawthari and Abt al-Wafa al-Afghani, Hayderabad: Lajnat Ihya al-Ma‘rif al- 
‘Uthmaniyya, 1419 AH. 

Dietrich, A., Encyclopaedia of Islam, second edition, s.v. “Hadjdjadj b. Yusuf.” 

Donner, Fred M., Narratives of Islamic Origins. The Beginnings of Islamic Historical 
Writing, Princeton: The Darwin Press, 1998. 

Donner, Fred M., “From Believers to Muslims: Confessional Self-Identity in the Early 
Islamic Community,” al-Abhath: the Quarterly Journal of the American University of 


Beirut 50-51 (2002-2003), 9-53. 

Ehrenkreutz, A.S., “Money,” in Lewis, Bernard et al., Wirtschaftsgeschichte des vorderen 
Orients in islamischer Zeit, teil 1, Handbuch der Orientalistik, Erste Abteilung, der 
Nahe und der Mittlere Osten, Sechster Band, Geschichte der islamischen Lander, 
Sechster Abschnitt, Leiden, K6ln: EJ. Brill, 1977, 84-97. 

Emon, Anver M., “Refletions on the “Constitution of Medina”: An Essay on Methodology 
and Ideology in Islamic Legal History,” UCLA Journal of Islamic and Near Eastern 
Law, 1 (2002), 103-133. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 573 


The Encyclopaedia of Islam, second ed. Edited by H.A.R. Gibb et al., Leiden: EJ. Brill, 
1954-. 

The Encyclopaedia of Islam, Three. Edited by Marc Gaborieau et al., Leiden: Brill, 2007-. 

Fakhr al-Din b. al-‘Allama Diya’ al-Din ‘Umar, Muhammad al-Razi, Tafsir al-Fakhr al- 
Razt al-mushtahir bi-’-Tafsir al-kabir wa-mafatih al-ghayb, 32 vols., Beirut: Dar al- 
Fiky, n.d. 

Ghunaymi al-Dimashqi al-Maydani al-Hanafi, ‘Abd al-Ghani al-, A-Lubab fi sharh al- 
Kitab, ed. Mahmud Amin al-Nawawi, 4 vols., Beirut: Dar Ihya’ al-Turath al-‘Arabi, 
1405/1985. 

Gil, Moshe, “The Constitution of Medina: A Reconsideration,” Israel Oriental Studies 4 
(1974), 44-65. 

The Glorious Koran, with English translation, introduction, and notes by Muhammad 
Marmaduke Pickthall, London: George Allen & Unwin, 1976. First published in 1938, 
Hayderabad: Government Central Press. 

Gérke, Andreas, “Eschatology, History, and the Common Link: A Study in Methodology,’ 
in Herbert Berg (ed.), Method and Theory in the Study of Islamic Origins, 179-208. 
Gérke, Andreas, “The Relationship between Maghazi and Hadith in Early Islamic 
Scholarship,” in Idem (ed.), Muhammad, vol.1, The Sources on the Life of Muhammad, 
371-385, first published in Bulletin of the School of Oriental and African Studies 74 

(2011), 171-185. 

Gérke, Andreas (ed.), Muhammad, 4 vols., New York and London: Routledge, 2015. 

Grierson, Philip, “The Monetary Reforms of ‘Abd al-Malik,” Journal of the Economic and 
Social History of the Orient 3 (1960), 241-264. 

Hakim al-Naysaburi, ‘Abd Allah al-, A-Mustadrak ‘ala al-Sahihayn, 5 vols., Cairo: Dar 
al-Haramayn li-l-Tiba‘a wa-al-Nashr wa-al-Tawzzi;, 1417/1997. 

Hallaq, Wael B., Sharia. Theory, Practice, Transformations, Cambridge et al.: Cambridge 
University Press, 2009. 

Hammam b. Munabbih, Al-Sahifa al-sahiha, ed. ‘Ali Hasan ‘Ali ‘Abd al-Hamid, 
Damascus: al-Maktab al-Islami and Amman: Dar ‘Ammar, 1407/1987. 

Hattab, Abu ‘Abd Allah Muhammad b. ‘Abd al-Rahmaan al-Maghribi, Kitab Mawahib 
al-Jalil li-sharh Mukhtasar Khalil, 6 vols., Beirut: Dar al-Fikr, 1398/1978?. 

Haythami, Nir al-Din ‘Ali b. Abi Bakr al-, Kashf al-astar ‘an zawd@id al-Bazzar ‘ala al- 
Kutub al-sitta, ed. Habib al-Rahmaan al-A‘zami, 4 vols., Beirut: Mu’assasat al-Risala, 
1399/1979. 

Heffening, Linant de Bellefonds, Encyclopaedia of Islam, second edition, s.v. “al-Kasani.” 

Hilali, Asma, “Abd al-Rahmaan al-Ramahurmuzi (m. 360/971) a l’origine de la réflexion 
sur l’authenticité du hadit,’ Annales Islamologiques 39 (2005), 131-147. 

Hinz, Walther, Islamische Masse und Gewichte ins metrische System, Handbuch der 
Orientalistik, Erganzungsband 1, Heft 1, Leiden: EJ. Brill, 1955. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


574 BIBLIOGRAPHY 


The Holy Quran, translation and commentary by A. Yusuf Ali, Jedda: Dar al-Qiblah for 
Islamic Literature, and Damascus: Ouloom alQuran Estate, 1983. First published in 
1934 [Lahore: Shaykh Muhammad Ashraf]. 

Hoyland, Robert, “Sebeos, the Jews and the Rise of Islam,” in Ronald L. Nettler (ed.), 
Medieval and Modern Perspectives on Muslim-Jewish Relations, 89-102. 

Humaydi, Abu Bakr ‘Abd Allah b. al-Zubayr al-Qurashi, Musnad al-imam Abi Bakr Abd 
Allah b. al-Zubayr al-Qurashi al-Humaydi, ed. Husayn Salim Asad, 2 vols., Damascus: 
Dar al-Sagqa, [1996]. 

Ibn ‘Abd al-Barr al-Namari al-Andalusi, Abi ‘Umar Yasuf b. ‘Abd Allah b. Muhammad, 
Al-Tamhid li-ma fi al-Muwatta’ min al-ma‘ant wa-al-asanid, eds. Mustafa b. Anmad 
al-‘Alawi and Muhammad ‘Abd al-Kabir al-Bakri, 26 vols., Rabat: al-Shuw’in al- 
Islamiyya, 1387-1412/1967-1992. 

Ibn ‘Abd al-Barr al-Namari al-Andalusi, Abi ‘Umar Yusuf b. ‘Abd Allah b. Muhammad, 
AL-Kaft fi figh ahl al-Madina al-maliki, Beirut: Dar al-Kutub al-‘Imiyya, 1407/1987. 
Ibn ‘Abd al-Barr al-Namari al-Andalusi, Abi ‘Umar Yusuf b. ‘Abd Allah b. Muhammad, 

Al-Istidhkar al-jami‘ lirmadhahib fugah@ al-amsar wa-‘ulama’ al-‘aqtar ft-ma 
tadammanahu al-Muwatta’ min ma ‘ani al-ra’y wa-al-athar wa-sharh dhalika kulluhu 
bi-’l-tjaz wa-al-ikhtisar, ed. ‘Abd al-Mu‘ti Amin Qal‘aji, 30 vols., Damascus-Beirut: 
Dar Qutayba and Aleppo-Cairo: Dar al-Wa'y, 1414/1993. Cited as Ibn ‘Abd al-Barr, 

Istidhkar (1414). 

Ibn ‘Abd al-Barr al-Namari al-Andalusi, Abi ‘Umar Yusuf b. ‘Abd Allah b. Muhammad, 
Al-Istidhkar al-jami‘ l-madhhab fugah@ al-amsar wa-‘ulama al-aqtar ft-ma 
tadammanahu al-Muwatta’ min ma ‘ani al-ra’y wa-al-athar wa-sharh dhalika kulluhu 
bi-’l-tjaz wa-al-ikhtisar, eds. Salim Muhammad ‘Ata and Muhammad ‘Ali Mu‘awwid, 
g vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 20022. Cited as Ibn ‘Abd al-Barr, Istidhkar 
(2002). 

Ibn ‘Abd al-Rafi‘, Abu Ishaq Ibrahim b. Hasan, Mu‘in al-hukkam ‘ala al-qadaya wa-al- 
ahkam, ed. Muhammad b. Qasim b. ‘Ayyad, 2 vols., Beirut: Dar al-Gharb al-Islami, 
1989. 

Ibn Abi al-Dam al-Hamawi al-Shafii, Shihab al-Din Abu Ishaq Ibrahim b. ‘Abd Allah, 
known as, Kitab adab al-qada’, ed. Muhammad Mustafa al-Zuhayli, Damascus: Dar 
al-Fiky, 1402/1982?. 

Ibn Abi Hatim ‘Abd al-Rahman b. Muhammad b. Idris al-Razi, Tafsir al-Quran al-‘azim, 
ed. As‘ad Muhammad al-Tib, 10 vols., Mecca and Riyadh: Maktabat Nazzar Mustafa 
al-Baz, 1417/1997. 

Ibn Abi Shayba al-‘Absi al-Kufi, Aba Bakr ‘Abd Allah b. Muhammad, Al-Musannaf, 
eds. Hamd b. ‘Abd Allah al-Jum‘a and Muhammad b. Ibrahim al-Lahidan, 16 vols., 
Riyadh: Maktabat al-Rushd, 1425/2004. Cited as Ibn Abi Shayba, Musannaf (1425). 

Ibn Abi Shayba al-‘Absi al-Kuafi, Aba Bakr ‘Abd Allah b. Muhammad, A-Musannaf, ed. 
Muhammad ‘Awwama, 25 vols., Jedda: Sharikat Dar al-Qibla and Beirut: Mu’assasat 
‘Ulam al-Quran, 1427/2006. Cited as Ibn Abi Shayba, Musannaf. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 575 


Ibn Abi al-Wafa al-Qurashi al-Hanafi, Muhyi al-Din Aba Muhammad ‘Abd al-Qadir 
b. Muhammad b. Muhammad b. Nasr Allah b. Salim, Al-Jawahir al-mudiyya fi 
tabaqat al-Hanafiyya, ed. ‘Abd al-Fattah Muhammad al-Hulw, 5 vols., Cairo: Hujr, 
1413/1993. 

Ibn Abi Zayd al-Qayrawani, Abi Muhammad ‘Abd Allah b. ‘Abd al-Rahman, Al-Nawadir 
wa-al-ziyadat ‘ala ma ft al-Mudawwana min ghayriha min al-Ummahat, eds. ‘Abd al- 
Fattah Muhammad al-Hulw et al., 15 vols., Beirut: Dar al-Gharb al-Islami, 1999. 

Ibn ‘Arafa, Sharh Hudud Ibn Arafa al-mawsum al-Hidaya al-kaftyya al-shaftyya li-Bayan 
haqa@iq al-imam Ibn Arafa al-wafityya, eds. Muhammad Abt al-Ajfan and al-Tahir 
al-Ma‘miri, Beirut: Dar al-Gharb al-Islami, 1993. 

Ibn al-Athir, ‘Izz al-Din Aba al-Hasan ‘Ali b. Muhammad al-Jazari, known as Ibn al- 
Athir, Usd al-ghaba fi ma‘ifat al-sahaba, Dar Ibn Hazm, 1433/2012. 

Ibn al-Athir, ‘Izz al-Din Aba al-Hasan ‘Ali b. Muhammad al-Jazari, known as Ibn al- 
Athir, ALNihaya ft ghartb al-hadith wa-al-athar, eds. Tahir Ahmad al-Zawi and 
Mahmud Muhammad al-Tanahi, Beirut: Dar Ihya al-Kutub al-‘Arabiyya, n.d. 

Ibn Balban al-Farisi, ‘Ala’ al-Din ‘Ali, Sahih Ibn Hibban bi-tarttb Ibn Balban, ed. Shu‘ayb 
al-Arna’it, 18 vols., Beirut: Mu’assasat al-Risala, 1414/1993. 

Ibn Hajar al-‘Asqalani, Shihab al-Din Abu al-Fadl Ahmad, Tahdhib al-tahdhib, 6 vols., 
Beirut: Dar Ihya’ al-Turath al-‘Arabi, 1412/1991. 

Ibn Hajar al-‘Asqalani, Shihab al-Din Abu al-Fadl Ahmad, Lisan al-mizan, eds. ‘Abd al- 
Fattah Abt Ghadda and Sulayman ‘Abd al-Fattah Abu Ghadda, 10 vols., Maktab al- 
Matbu‘at al-Islamiyya, 1423/2002. 

Ibn Hajar al-‘Asqalani, Shihab al-Din Abu al-Fadl Ahmad, Fath al-bari sharh Sahih al- 
Bukhari, eds. ‘Abd al-‘Aziz b. ‘Abd Allah b. Baz and Muhammad Fu’ad ‘Abd al-Baqi, 
18 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 1424/2003*. 

Ibn Hajar al-‘Asqalani, Shihab al-Din Abi al-Fadl Ahmad, Al-Isaba fi tamyiz al-sahaba, 
ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki, 16 vols., Markaz Hujr li-l-Buhuth al- 
‘Arabiyya wa-al-Islamiyya, 1429/2008. 

Ibn Hajar al-‘Asqalani, Shihab al-Din Abu al-Fadl Ahmad, Tagqrib al-tahdhib, ed. Abu 
al-Ashbal Saghir Ahmad Shaghif al-Bakistani, Cairo: Dar al-‘Asima, n.d. 

Ibn Hanbal, Ahmad b. Muhammad, Al-Musnad, ed. Anmad b. Muhammad Shakir, 
20 vols., Cairo: Dar al-Hadith, 1416/1995. 

Ibn Hazm, Aba Muhammad ‘Ali b. Ahmad b. Sa‘d, AL-Muhalla, ed. Lajnat Thya‘ al- 
Turath al-‘Arabi, n1 vols., Beirut: Dar al-Afaq al-Jadida, n.d. 

Ibn Hibban b. Ahmad Abu Hatim al-Taymi al-Busti, Muhammad, Kitab al-thiqat, 
Hayderabad: Matba‘at Majlis Dairat al-Ma‘arif al-‘Uthmaniyya, 9 vols., 1393/1973. 
Ibn Hibban b. Ahmad Abu Hatim al-Taymi al-Busti, Muhammad, Sahih Ibn Hibban. See 

Ibn Balban, Sahih Ibn Hibban. 

Ibn Hisham, ALSira al-nabawiyya, eds. Mustafa al-Saga, Ibrahim al-Abyari, and ‘Abd 
al-Hafiz Shalabi, 4 vols., Beirut: Dar Ihya’ al-Turath al-‘Arabi, n.d. Idem, The Life of 
Muhammad. A Translation of Ibn Ishaq’s Sirat Rasul Allah, with introduction and 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


576 BIBLIOGRAPHY 


note by A. Guillaume, Oxford: Oxford University Press, first published 1955, reissued 
in Pakistan, Karachi, 1967. 

Ibn al-Humam al-Siwasi al-Iskandari, Kamal al-Din Muhammad b. ‘Abd al-Wahid, 
Sharh fath al-gadir, ed. ‘Abd al-Razzaq Ghalib al-Mahdi, 10 vols., Beirut: Dar al- 
Kutub al-‘Ilmiyya, 1324/2003. 

Ibn al-Ja‘d b. ‘Ubayd al-Jawhari, Abt al-Hasan ‘Ali, Musnad Ibn al-Jad, ed. ‘Abd al-Mahdi 
b. ‘Abd al-Qadir b. ‘Abd al-Hadi, 2 vols., Kuwait: Maktabat al-Fallah, 1405/1985. 

Ibn al-Jallab “Ubayd Allah b. al-Husayn, Al-Tafri, ed. Husayn b. Salim al-Dahmani, 
2 vols., Beirut: Dar al-Gharb al-Islami, 1408/1987. 

Ibn Juzayy al-Kalbi al-Gharnati, Abu al-Qasim Muhammad b. Ahmad, Al-Qawanin al- 
fighiyya, Beirut: Dar al-Qalam, n.d. 

Ibn Khallikan, Abu al-‘Abbas Shams al-Din Ahmad b. Muhammad b. Abi Bakr, Wafayat 
al-a‘yan wa-anb@ abna@’ al-zaman, ed. Ihsan ‘Abbas, 8 vols., Beirut: Dar Sadir, n.d. 
Ibn Khuzayma al-Sulami al-Naysaburi, Aba Bakr Muhammad b. Ishaq, Sahih Ibn 
Khuzayma, ed. Muhammad Mustafa al-A‘zami, 2 vols., Beirut: al-Makatab al-Islami, 

1424/2003°. 

Ibn Maja, Abt ‘Abd Allah Muhammad b. Yazid al-Qazwini, Sunan al-Hafiz Abi Abd 
Allah Muhammad 6. Yazid al-Qazwini b. Maja, ed. Muhammad Fu’ad ‘Abd al-Baqi, 
2 vols., Beirut: Dar al-Fiky, n.d. Ibid., Ahadith edited, researched and referenced 
by Hafiz Abu Tahir Zubair ‘Ali Za’i, translated by Nasiruddin al-Khattab, edited by 
Huda Khattab, and final review by Abu Khaliyl, English Translation of Sunan Ibn 
Majah, 5 vols., Riyadh et al.: Maktaba Dar-us-Salam, 2007. 

Ibn Manzir al-Ifriqi al-Misri, Abu al-Fad1] Jamal al-Din Muhammad b. Mukarram, Lisan 
al-‘arab, 15 vols., Beirut: Dar Sadir, n.d. 

Ibn Maza al-Bukhari al-Hanafi, Burhan al-Din Abi al-Ma‘ali Mahmid b. Ahmad b. 
‘Abd al-‘Aziz, Al-Muhit al-burhani li-masa’il al-Mabsut wa-al-Jami‘ayn wa-al-Siyar 
wa-al-Ziyadat wa-al-Nawadir wa-al-fatawa wa-al-waqi‘at mudallala bi-dalail al- 
mutaqaddimin rahimahum Allah, ed. Nu‘aym Ashraf Nar Ahmad, 25 vols., Karachi: 
Idarat al-Qur’an and Johannesburg: al-Majlis al-“Ilmi, 1424/2004. 

Ibn Qayyim al-Jawziyya, Shams al-Din Abi ‘Abd Allah Muhammad b. Abi Bakr, I‘lam 
al-muwaqqiin ‘an rabb al-‘alamin, ed. Muhammad Muhyi al-Din ‘Abd al-Hamid, 
4 vols., n.p.: n.d. 

Ibn Qudama, Muwaffag al-Din Aba Muhammad ‘Abd Allah b. Ahmad b. Muhammad, 
Al-Mughni fi figh al-imam Ahmad b. Hanbal al-Shaybani, 12 vols., Beirut: Dar al-Fikr, 
1405/1985. 

Ibn Qudama, Muwaffaq al-Din Aba Muhammad ‘Abd Allah b. Ahmad b. Muhammad, 
ALKaft fi figh al-imam al-mujabbal Ahmad b. Hanbal, ed. Zuhayr al-Shawish, 4 vols., 
Beirut, Damascus: al-Maktab al-Islami, 1405/1985+. 

Ibn Rahawayh. See Ishaq b. Ibrahim b. Makhlad al-Hanzali al-Marwazi. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 577 


Ibn Rushd al-Qurtubi, Aba al-Walid Muhammad b. Ahmad, Al-Bayan wa-al-tahsil 
wa-al-sharh wa-al-tawjih wa-al-tail ft mas@il al-Mustakhraja, eds. Muhammad al- 
Hajji et al., 18 vols., Beirut: Dar al-Gharb al-Islami, 1404—06/1984—86. Cited as Ibn 
Rushd al-Jadd, Bayan. 

Ibn Rushd al-Qurtubi, Abi al-Walid Muhammad b. Ahmad, Al-Muqaddamat al- 
mumahhadat, eds. Muhammad Hajji and Sa‘id Ahmad A‘rab, 3 vols., Beirut: Dar 
al-Gharb al-Islami, 1408/1988. Cited as Ibn Rushd al-Jadd, Muqaddamat. 

Ibn Rushd al-Qurtubi, Abi al-Walid Muhammad b. Ahmad b. Muhammad b. Ahmad, 
Bidayat al-mujtahid wa-nihayat al-muqtasid, 2 vols., Beirut: Dar al-Ma ‘tifa, 1405/1985. 
Cited as Ibn Rushd al-Hafid, Bidaya. Idem, The Distinguished Jurist’s Primer, trans- 
lated by Imran Ahsan Khan Nyazee and reviewed by Mohammad Abdul Rauf, 
2 vols., Reading: Garnet Publishing, 1994, 1996. 

Ibn Sa‘d b. Mani‘ al-Zuhri, Muhammad, Kitab al-tabaqat al-kabir, ed. ‘Ali Muhammad 
‘Umar, 1 vols., Cairo: Maktabat al-Khanji, 1421/2001. 

Ibn al-Salah al-Shahrazuri, Aba ‘Amr ‘Uthman b. ‘Abd al-Rahman, Ma‘rifat anwa‘ ‘ilm 
al-hadith, eds. ‘Abd al-Latif al-Rahim and Mahir Yasin al-Fahl, Dar al-Kutub al- 
‘Ihniyya, 1423/2002. Idem, An Introduction to the Science of the Hadith: Kitab ma‘ifat 
anwa‘ ‘lm al-hadith, translated by Eerik Dickinson and reviewed by Muneer Fareed, 
Reading: Garnet, ca. 2005. 

Ibn Shas, Jalal al-Din ‘Abd Allah b. Najm, qd al-jawahir al-thamina ft madhhab lim 
al-Madina, ed. Hamid b. Muhammad Lahm, 3 vols., Beirut: Dar al-Gharb al-Islami, 
1423/2003. 

Ibn Taymiyya, Majd al-Din Abu al-Barakat, A-Muharrar fi al-figh ‘ala madhhab al- 
imam Ahmad b. Hanbal, 2 vols., Beirut: Dar al-Kitab al-‘Arabi, n.d. 

Ibn Ziyad al-Naysaburi, Abi Bakr ‘Abd Allah b. Muhammad, Ziyadat ‘ala Kitab al- 
Muzani, ed. Khalid b. Hayif b. ‘Uraj al-Mutayn, Kuwait: Dar al-Kawthar, 1426/2005. 

‘Imrani, al-Shafi7 al-Yamani, Abu al-Husayn Yahya b. Abi al-Khayr b. Salim al-, A-Bayan 
fi madhhab al-imam al-Shafit, ed. Qasim Muhammad al-Nuzi, 14 vols., Beirut: Dar 
al-Minhaj, 1421/2000. 

Io, Hideyuki, Yogensha Muhammado to Arabu shakai (The Prophet Muhammad and 
Arab Society) (in Japanese), Tokyo: Fukumura Shuppan, 2012. 

Ishaq b. Ibrahim b. Makhlad al-Hanzali al-Marwazi, Musnad Ishaq b. Rahawayh, ed. 
‘Abd al-Ghafar ‘Abd al-Haqq Husayn Burr al-Balishi, 5 vols., Maktabat al-Ayman, 
Medina: 1412/1991. Cited as Ibn Rahawayh, Musnad. 

Jalili, Mahmid al-, Al-makayil wa-al-awzan wa-nuqud al-‘arabiyya (Arabic Measures, 
Weights and Coins), Beirut: Dar al-Gharb al-Islami, 2005. 

Jassas, Abt Bakr Ahmad b. ‘Ali al-Razi al-, Ahkam al-Qur’an, ed. Muhammad al-Sadiq 
Qamhawi, 5 vols., Beirut: Dar Ihya’ al-Turath al-‘Arabi and Mwssasat al-Ta’rikh al- 
‘Arabi, 1412/1992. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


578 BIBLIOGRAPHY 


Jassas, Abu Bakr Ahmad b. ‘Ali al-Razi al-, Mukhtasar ikhtilaf al-‘ulama’, compiled by 
Abia Ja‘far Ahmad b. Muhammad b. Sallama al-Tahawi and abridged by al-Jassas, 
ed. ‘Abd Allah Nadhir Ahmad, 5 vols., Beirut: Dar al-Basha’ir al-Islamiyya, 1417/1996. 

Juwayni, Imam al-Haramayn Abu al-Ma‘ali ‘Abd al-Malik b. ‘Abd Allah b. Yusuf 
al-, Nihayat al-matlab fi dirayat al-madhhab, ed. ‘Abd al-‘Azim Mahmid al-Dib, 
1+20 vols., Jedda: Dar al-Minhaj, 1428/2007. 

Juynboll, Gautier H.A., Muslim Tradition. Studies in Chronology, Provenance, and 
Authorship of Early Hadith, Cambridge et al.: Cambridge University Press, 1983. 

Juynboll, Gautier H.A., “Nafi‘, the Mawla of Ibn ‘Umar, and his Position in Muslim 
Hadith Literature,” Der Islam 70 (1993), 207-244. Recollected in Shah, Hadith, 
2185-218. 

Juynboll, Gautier H.A., “Early Islamic Society as Reflected in its Use of Isndds,’ Le 
Muséon 107 (1994), 151-194. 

Juynboll, Gautier H.A., “(Re)appraisal of Some Technical Terms in Hadith Science,” 
Islamic Law and Society 8 (2001), 303-49. Recollected in Shah, Hadith, 2:219-259. 
Juynboll, Gautier H.A., Encyclopedia of Canonical Hadith, Leiden and Boston: Brill, 

2007. 

Kalwadhani, Abi al-Khattab Mahfaz b. Ahmad b. al-Hasan al-, Al-Hidaya fi furii‘al-figh 
al-hanbali, ed. Muhammad Hasan Muhammad Hasan Isma‘ll, 2 vols., Beirut: Dar 
al-Kutub al-‘Ilmiyya, 1423/2002. 

Kardari, Ibn al-Bazzaz al-, Manaqib al-imam al-azam, collected in Makki, Managqib. 

kasani, ‘Ala al-Din Abu Bakr b. Mas‘td al-, Kitab Bada’i‘ al-sana’i‘ ft tartib al-shara’i’, 
7 vols., Beirut: Dar al-Kitab al-‘Arabi, 1402/19822. 

Katz, Marion Holmes, Body of Text. The Emergence of the Sunni Law of Ritual Purity, 
New York: State University of New York Press, 2002. 

Katz, Marion Holmes, “The Study of Islamic Ritual and the Meaning of Wudiw’,’ Der 
Islam 82 (2005), 106-145. 

Kecia Ali, Marriage and Slavery in Early Islam, Cambridge, Massachusetts and London: 
Harvard University Press, 2010. 

Khalifa b. Khayyat, Ta’rikh Khalifa b. Khayyat al-‘Asfari, recension of Baqi b. Khalid, ed. 
Suhay] Zakkar, Beirut: Dar Fiky, 1414/1993. 

Khalifa b. Khayyat, Kitab al-tabaqat ‘an Abt ‘Amr Khalifa b. Khayyat, recension of Abu 
‘Imran Musa b. Zakariyy@ b. Yahya al-Tustari Muhammad b. Ahmad b. Muhammad 
al-Azdi, ed. Suhayl Zakkar, Beirut: Dar al-Fiky, 1414/1993. 

Khalilieh, Hasan, Encyclopaedia of Islam, Three, s.v. “Aman.” 

Khatib al-Baghdadi, Abu Bakr Ahmad b. ‘Ali b. Thabit al-, Kitab al-kifaya fi ‘lm al- 
riwaya, Hayderabad: Matba‘at Majlis Dairat al-Ma‘arif al-‘Uthmaniyya, 1390/1970. 
Cited as Khatib, Kifaya (1390). 

Khatib al-Baghdadi, Abi Bakr Ahmad b. ‘Ali b. Thabit al-, Ta’rikh Madinat al-salam wa- 
akhbar muhaddithiha wa-dhikr quttaniha al-‘ulam@ min ghayr ahliha wa-waridiha, 
ed. Bashshar ‘Awwad Ma‘rif, 17 vols., Beirut: Dar al-Gharb al-Islami, 1422/2001. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 579 


Khatib al-Baghdadi, Abt Bakr Ahmad b. ‘Ali b. Thabit al-, A-Kifaya ft tlm al-riwaya, ed. 
Abi Ishaq Ibrahim b. Mustafa Al Bahbah al-Dimyati, 2 vols., Cairo: Maktabat Ibn 
‘Abbas, 1423/2003. Cited as Khatib, Kifaya (1423). 

Khiraqi, ‘Umar b. al-Husayn al-, Matn al-Khiraqi ‘ala madhhab Abi Abd Allah Ahmad 
b. Hanbal al-Shaybani, wa-huwa asl Kitab al-Mughni li-Ibn Qudama, Tanta: Dar al- 
Sahaba li-l-Turath, 1413/1993. 

Kitab fi al-figh, Damascus: Maktabat al-Asad, MS. no. 10735. 

The Koran Interpreted, by Arthur J. Arberry, 2 vols., London: Allen & Unwin and New 
York: Macmillan, 1955. 

Koya, P.K. (ed.), Hadith and Sunnah. Ideals and Realities, Kuala Lumpur: Islamic Book 
Trust, 1996. 

Kulayni, Muhammad b. Ya‘qib al-, Furi‘ al-Kaft, vols. 3-7, Beirut: Manshurat al-Fajr, 
1428/2007. 

Lammens, H., [Abd al-Hafez Kamal], Encyclopaedia of Islam, second edition, s.v. 
“Hunayn.” 

Lapanne-Joinville, Jules, “action en revendication et la prescription en droit malélite,’ 
Revue algérienne, tunisienne et marocaine de législation et de jurisprudence 67 (1951), 
195-210; 68 (1952), 16-57. 

Lapanne-Joinville, Jules, “Les présomptions,” Revue algérienne, tunisienne et marocaine 
de législation et de jurisprudence 73 (1957), 99-113. 

Lecker, Michael, The “Constitution of Medina.” Muhammad's First Legal Document, 
Princeton: Darwin Press, 2004. 

Lecker, Michael, Encylopaedia of Islam, Three, s.v. “al-Ash‘ari, Aba Musa.” 

Librande, Leonard, “The Categories High and Low as Reflections on the Rihlah and 
Kitabah in Islam,’ Der Islam 55 (1978), 267-280. Recollected in Shah (ed.), The 
Hadith, vol. 2, 408-419. 

Linant de Bellefonds, Y., Traité de droit musulman comparé, 1, Théorie générale de lacte 
juridique, Paris, The Hague: Mouton & Co., 1965. 

Linant de Bellefonds, Y., Traité de droit musulman comparé, 11, Le marriage. La dissolu- 
tion du mariage, Paris, The Hague: Mouton & Co., 1965. 

Lowry, Joseph E., “Al-Shafi (d. 204/820),’ in Arabi, Powers, and Spectorsky (eds.), 
Islamic Legal Thought, 43-64. 

Maghen, Ze’ev, “Close Encounters: Some Preliminary Observations on the Transmission 
of Impurity in Early Sunni Jurisprudence,” Islamic Law and Society 6 (1999), 348-392. 

Makki, Abt al-Mu’ayyad al-Muwaffaq b. Ahmad al-, Manaqib al-imam al-agam Abi 
Hanifa radiya Allah ‘anhu wa-akrama, 2 vols., Hayderabad: Dairat al-Ma‘arif al- 
Nizamiyya, 1321/1904-5. 

Malik b. Anas b. Malik b. Abi ‘Amir b. ‘Amr b. al-Harith, Kitab al-Muwatta’, recension 
of Yahya b. Yahya al-Laythi, ed. Fartiq Sa‘d, Beirut: Dar al-Afaq al-Jadida, 1403/1983?. 
Idem, Al-Muwatta of Imam Malik ibn Anas, translated by Aisha Abdurrahman 
Bewley, London, New York: Kegan Paul International, 1989. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


580 BIBLIOGRAPHY 


Malik b. Anas b. Malik b. Abi ‘Amir b. ‘Amr b. al-Harith, A-Muwatta’, recension of 
Suwayd b. Sa‘id al-Hadathani, ed. ‘Abd al-Majid al-Turki, Dar al-Gharb al-Islami, 
1994. 

Malik b. Anas b. Malik b. Abi ‘Amir b. ‘Amr b. al-Harith, Muwatta’ al-imam Malik, recen- 
sion of Abt Mus‘ab al-Zuhri al-Madani, eds. Bashshar ‘Awwad Ma‘riaf and Mahmud 
Muhammad Khalil, Beirut: Mu’assasat al-Risala, 1418/1998. 

Malik b. Anas b. Malik b. Abi ‘Amir b. ‘Amr b. al-Harith, Muwatta’ al-imam Malik, re- 
cension of Muhammad b. al-Hasan al-Shaybani, ed. ‘Abd al-Wahhab ‘Abd al-Latif, 
Beirut: Dar al-Qalam, n.d. 

Marghinani, Burhan al-Din Abt al-Hasan ‘Ali b. Abi Bakr b. ‘Abd al-Jalil al-Farghani 
al-Rushdani al-, AL-Hidaya sharh Bidayat al-mubtadi’, 4 vols., Cairo: al-Maktaba al- 
Islamiyya, n.d.. Idem, Al-Hidayah. The Guidance, tr. by Imran Ahsan Khan Nyazee, 
2 vols., Bristol: Amal Press, 2006, 2008. 

Masud, Muhammad Khalid, “Procedural Law between Traditionists, Jurists and Judges: 
The Problem of Yamin ma‘al-Shahid,’ al-Qantara 20 (1999), 389-416. 

Masud, Muhammad Khalid, Rudolph Peters, and David S. Powers (eds.), Dispensing 
Justice in Islam. Qadis and their Judgements, Leiden and Boston: Brill, 2005. 

Masud, Muhammad Khalid, Rudolph Peters, and David S. Powers, “Qadis and 
their Courts: An Historical Survey,’ in idem (eds.), Dispensing Justice in Islam, 
Chapter One, 1-44. 

Mawardi al-Basri, Abi al-Hasan ‘Ali b. Muhammad b. Habib al-, Al-Ahkam al-sultaniyya 
wa-al-wilayat al-diniyya, Beirut: Dar al-Kutub al-‘Ilmiyya, [1978]. Idem, The Laws of 
Islamic Governance, translated by Yate Asadullah, London: Ta-Ha Publishers, 1996. 

Mawardi al-Basri, Abt al-Hasan ‘Alt b. Muhammad b. Habib al-, A-Hawi al-kabir fifigh 
madhhab al-imam al-Shafit, eds. Ali Muhammad Mu‘awwid and ‘Adil Ahmad ‘Abd 
al-Mawjud, 19 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 1414/1994. 

Mawardi al-Basri, Abu al-Hasan ‘Ali b. Muhammad b. Habib al-, A-Nukat wa-al-‘uyun. 
Tafsir al-Mawardt, eds. al-Sayyid b. ‘Abd al-Maqsid b. ‘Abd al-Rahim et al., 6 vols., 
Beirut: Dar al-Kutub al-‘Ilmiyya and Mu’assasat al-Kutub al-Thagqafiyya, n.d. 

Melchert, Christopher, The Formation of the Sunni Schools of Law, gth-10th Cen- 
turies C.E., Leiden, New York, K6ln: Brill, 1997. 

Melchert, Christopher, “The Early History of Islamic Law,” in Herbert Berg (ed.), Method 
and Theory in the Study of Islamic Origins, 293-324. 

Melchert, Christopher, “The History of the Judicial Oath in Islamic Law,” in Marie- 
France Auzépy and Guillaume Saint-Guillain (eds.), Oralité et lien social au Moyen 
Age (Occident, Byzance, Islam), 309-326. 

Melchert, Christopher, “Bukhari and his Sahih,” Le Muséon 123 (2010), 425-454. 

Melchert, Christopher, Encylopaedia of Islam, Three, s.v. “al-Bukhari.” 

Miles, G.C., Encyclopaedia of Islam, second edition, s.v. “Dinar.” 

Miles, G.C., Encyclopaedia of Islam, second edition, s.v. “Dirham.” 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 581 


Milliot, Louis (ed.), Travaux de la semaine internationale de droit musulman, Paris: 
Recueil Sirey, 1953. 

Milliot, Louis, “La preuve du droit de propriété,” in idem (ed.), Travaux de la semaine 
internationale de droit musulman, 46-68. 

Mitter, Ulrike, “Origin and Development of the Islamic Patronate,” in Monique Bernards 
and John Nawas (eds.), Patronate and Patronage, 70-133. 

Mizzi, Jamal al-Din Abi al-Hajjaj Yusuf al-, Tahdhib al-kamal fi asma’ al-rijal, ed. 
Bashshar ‘Awwad Ma'‘rif, 35 vols., Beirut: Muvassasat al-Risala, 1402—1413/1982-1992. 
Monnot, G., Encyclopaedia of Islam, second edition, s.v. “Salat”. 


Motzki, Harald, Die Anfdnge der islamischen Jurisprudenz. Ihre Entwicklung in Mekka 
bis zur Mitte des 2./8. Jahrhunderts, Stuttgart: Kommissionsverlg Franz Steiner 
Stuttgart, 1991. 

Motzki, Harald, “The Musannaf of ‘Abd al-Razzaq al-San‘ani as a Source of Authentic 
Ahadith of the First Century A.H..,’ Journal of Near Eastern Studies 50 (1991), 1-21. 
Motzki, Harald, The Origins of Islamic Jurisprudence: Meccan Fiqh Before the Classical 
Schools, translated from the German by Marion Katz, Leiden, Boston, Kéln: Brill, 

2002. 

Motzki, Harald (ed.), Hadith. Origins and Developments, The Formation of the Classical 

Islamic World, vol. 28, Aldershot and Burlington: Ashgate/Variorum, 2004. 

Motzki, Harald, “Dating Muslim Traditions: A Survey,” Arabica 52 (2005), 204-253. 

Motzki, Harald, “Methods of Dating Early Legal Traditions. Introduction,” Islamic Law 

and Society, 19 (2012), 1-10. 

Motzki, Harald, “Whither Hadith Studies?” in idem et al., Analysing Muslim Traditions, 

Chapter Two, 47-124. 

Motzki, Harald, “The Prophet and the Debtors. A Hadith Analysis under Scrutiny” in 

idem et al., Analysing Muslim Traditions, Chapter Three, 125-207. 

Motzki, Harald, with Nicolet Boekhoff-van der Voort and Sean W. Anthony, Analysing 

Muslim Traditions, Studies in Legal, Exegetical and Maghazt Hadith, Leiden and 


Boston: Brill, 2013. 

Muhammad ‘Ahi, Collection and Preservation of Hadith, in P.K. Koya (ed.), Hadith and 
Sunnah, 23-57. 

Mujahid b. Jabr, Tafsir al-imam Mujahid b. Jabr, ed. Muhammad ‘Abd al-Salam Abi al- 
Nil, Cairo: Dar al-Fikr al-Islami al-Haditha, 1410/1989. 

Muslim b. al-Hajjaj al-Qushayri al-Naysaburi, Abu al-Husayn, Sahih Muslim, ed. 
Muhammad Fw’ad ‘Abd al-Baqi, 5 vols., Beirut: Dar Ihya& al-Turath al-‘Arabi, n.d. 
Idem, Sahih Muslim, being traditions of the sayings and doings of the Prophet 
Muhammad as narrated by his companions and compiled under the title al-Jami~ 
us-sahih, translated by ‘Abdul Hamid Siddiqi, 4 vols., Beirut: Dar al-‘Arabiyya, 1972. 
Idem, Nasiruddin al-Khattab (tr.) and Abu Khaliy] (final review), English Translation 
of Sahih Muslim, 6 vols., Riyadh et al.: Maktaba Dar-us-Salam, 2007. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


582 BIBLIOGRAPHY 


Muzani, Abu Ibrahim Ismail b. Yahya b. Ismail al-Misri al-, Mukhtasar al-Muzani fi 
furi‘ al-Shafityya, ed. Muhammad ‘Abd al-Qadir Shahin, Beirut: Dar al-Kutub al- 
‘Ihniyya, 1419/1998. 

Nabil A. Saleh, Unlawful Gain and Legitimate Profit in Islamic Law, 2nd ed., London, 
Dordrecht, Boston: Graham & Trotman, 1992. 

Nasa’, Abu ‘Abd al-Rahman Ahmad b. Shu‘ayb al-, Sunan al-Nasa@t bi-sharh al-Hafiz 
Jalal al-Din al-Suyiti wa-hashiyat al-imam al-Sindi, 8 vols., Beirut: Dar al-Fikr, 
1348/1930!. Cited as Nasai, Sunan (1348). 

Nasa’, Abu ‘Abd al-Rahman Ahmad b. Shu‘ayb al-, Kitab al-sunan al-kubra, eds. ‘Abd 
al-Ghaffar Sulayman al-Bundari and Sayyid Kasrawi Hasan, 6 vols., Beirut: Dar 
al-Kutub al-‘Ilmiyya, 1411/1991. Cited as Nasa’1, Sunan. Idem, Sunan al-Nasa’t (the 
fifth correct tradition of the Prophetic Sunna), English-Arabic Text, translated by 
Mohammad Mahdi al-Sharif, 4 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 2008. Cited as 
Nasa’1, Sunan (2008). 

Nashawi, Nasir Ahmad Ibrahim al-, Bay‘ al-dayn. Dirasa fi figh al-sharia al-islamiyya, 
Alexandria: Dar al-Fikr al-Jami‘l, 2007. 

Nawawi, Muhyi al-Din Abt Zakariyya’ b. Sharaf al-, Rawdat al-talibin wa-‘umdat al- 
muftin, ed. Zuhayr al-Shawish, 12 vols., Beirut, Damascus: al-Maktab al-Islami, 
1405/1985. 

Nawawi, Muhyi al-Din Abt Zakariyya’ b. Sharaf al-, Sahih Muslim bi-sharh al-Nawawi, 
18 vols., Cairo: Mu’assasat Qurtuba, 1414/1994. Cited as Nawawi, Sharh. 

Nawawi, Muhyi al-Din Aba Zakariyya’ b. Sharaf al-, Minhaj al-talibin. Collected in 
Shirbini, Mughni. Idem, Minhaj et Talibin. A Manual of Muhammadan Law ac- 
cording to the School of Shafii, translated into English from the French edition of 
L.W.c. van den Berg by E.C. Howard, first puslished in 1914 and reprinted. Navrang: 
1992. 

Nawawi, Muhyi al-Din Aba Zakariyya b. Sharaf al-, ALMajmu‘ sharh al-Muhadhdhab, 
20 vols., Beirut: Dar al-Fila, n.d. 

Nettler, Ronald N., Medieval and Modern Perspectives on Muslim-Jewish Relations, 
Reading: Harwood Academic Publishers in cooperation with the Oxford Centre for 
Postgraduate Hebrew Studies, 1995. 

Pavlovitch, Pavel, “The Stoning of a Pregnant Adultress from Juhayna: The Early 
Evolution of a Muslim Tradition,’ Islamic Law and Society 17 (2010), 1-62. 

Pavlovitch, Pavel, “The ‘Ubada b. al-Samit Tradition at the Crossroads of Methodology,’ 
Journal of Arabic and Islamic Studies 11 (2011), 137-235. 

Pavlovitch, Pavel, “Some Sunni Hadith on the Qu’anic Term Kaldala: An Attempt at 
Historical Reconstruction,” Islamic Law and Society 19 (2012), 86-159. 

Pavlovitch, Pavel, The Formation of the Islamic Understanding of Kalala in the Second 
Century AH (718-816 CE). Between Scripture and Canon, Leiden and Boston: Brill, 
2016. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 583 


Pavlovitch, Pavel, Encyclopaedia of Islam, Three, s.v. “Hadith.” 

Peters, Rudolph, “Murder in Khaybar: Some Thoughts on the Origins of the Qasama 
Procedure in Islamic Law,” Islamic Law and Society 9 (2002), 132-167. 

Peters, Rudolph, Encyclopaedia of Islam, Three, s.v. “Agila.” 

Qadi Zade Efendi, Shams al-Din Ahmad b. Qidir, known as, Nata’j al-afkar ft kashf al- 
rumuz wa-al-asrar. Collected in Ibn al-Humam, Fath, vols. 8-10. 

Qal‘ah’ji, Muhammad Rawwas, Mawsu‘at fiqh Abd al-Rahman al-Awza‘, Beirut: Dar al- 
Nafais, 1429/2008. 

Qarafi, Shihab al-Din Ahmad b. Idris al-, ALDhakhira, ed. Muhammad Hajji, 14 vols., 
Beirut: Dar al-Gharb al-Islami, 1994. 

Quduri al-Baghdadi al-Hanafi, Abu al-Husayn Ahmad b. Muhammad al-, A-Mukhtasar 
al-mushtahir bi-’sm al-Kitab. Collected in Ghunaymi, Lubab, 1405/1985. Cited as 
Quduni, Mukhtasar (1405). 

Quduri al-Baghdadi al-Hanafi, Abu al-Husayn Ahmad b. Muhammad al-, The 
Mukhtasar of imam Abu’l-Husayn Ahmad ibn Muhammad ibn Ahmad ibn Jafar ibn 
Hamdan al-Quduri al-Baghdadi (362 AH-428 AH): a Manual of Islamic Law accord- 
ing to the Hanafi School, translated from the Arabic with introduction and notes by 
Tahir Mahmood Kiani, London: Ta-Ha Publishers, 2010. Cited as Quduri, Mukhtasar 
(2010). 

Al Quran, see The Glorious Koran, The Koran Interpreted, and The Holy Quran. 

Qurutbi, Aba ‘Abd Allah Muhammad b. Ahmad b. Abi Bakr al-, ALJami‘ li-ahkam al- 
Quran, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki, 24 vols., Beirut: Mu’assasat al- 
Risala, 1427/2006. 

Rabi‘ b. Habib, al-, Al-Jamié‘al-sahih. Musnad al-imam al-Rabi b. Habib, ed. Muhammad 
b. Idris, Beirut and Damascus: Dar al-Hikma and Oman: Maktabat al-Istiqama, 
1410/1995. 

Rafi‘, ‘Abd al-Karim b. Muhammad b. ‘Abd al-Karim b. al-FadI b. al-Hasan al-Qazwini 
Abia al-Qasim al-, Sharh Musnad al-Shafit, ed. Aba Bakr Wa’il Muhammad Bakr 
Zahran, 4 vols., Qatar: Wizarat al-Awgqaf wa-al-Shw’un al-Islamiyya, 1428/2007. 

Ramahurmuzi, al-Qadi al-Hasan b. ‘Abd al-Rahman al-, A-Muhaddith al-fasil bayna 
al-rawi wa-al-wai, ed. Muhammad ‘Ajjaj al-Khatib, Beirut: Dar al-Fikr, 1404/1984. 

Ramli al-Manifi al-Misri al-Ansari, Shams al-Din Muhammad b. Abi al-Abbas Ahmad 
b. Hamza b. Shihab al-Din al-, Nihayat al-muhtaj ila sharh al-Minhdj, 8 vols., Beirut: 
al-Maktaba al-Islamiyya, n.d. 

Rayner, Susan E., The Theory of Contracts in Islamic Law, London, Dordrecht, Boston: 
Graham & Trotman, 1991. 

Razi Fakhr al-Din, see Fakhr al-Din b. al-‘Allama Diya’ al-Din ‘Umar. 

Rectenwald, Jean, “De l’existence de la prescription acquisitive en législation musul- 
mane,” Revue algérienne, tunisienne et marocaine de législation et de jurisprudence 51 
(1935), 45-52. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


584 BIBLIOGRAPHY 


Robson, James, “The Jsnad in Muslim Tradition,” Transactions of the Glasgow University 
Oriental Society 15 (1953), 15-26. Recollected in Motzki (ed.), Hadith, 163-174 and 
Shah, Hadith, 212-21. 

Robson, James, Encyclopaedia of Islam, second edition. s.v. “Hadith.” 

Roussier-Théaux, Jules, “La possession,” Revue algérienne, tunisienne et marocaine de 
législation et de jurisprudence 51 (1935), 147-192. 

Rayani, Aba Bakr Muhammad b. Harun al-, Musnad al-Rityani, ed. Ayman ‘Ali Abi 
Yamani, 3 vols., Cairo: Mu’assasat Qurtuba, 1416/1995. 

Rayani, Abt al-Mahasin ‘Abd al-Wahid b. Ismail al-, Bahr al-madhhab fi furi‘madhhab 
al-imam al-Shafit, ed. Ahmad ‘Izzi ‘Inayat al-Dimashqi, 14 vols., Beirut: Dar Ihya’ 
al-Turath al-‘Arabi, 1423/2002. 

Sahnin b. Sa‘id, Abu Sa‘id ‘Abd al-Salam b. Sa‘id b. Habib b. Hassan b. Hilal b. Bakkar b. 
Rabi‘a al-Tantikhi, A-Mudawwana al-kubra, 6 vols., Beirut: Dar Sadir, n.d. 

Sa‘id b. Mansur b. Shu‘ba al-Khurasani al-Makki, Sunan Sa‘td 6. Mansir, ed. Habib al- 
Rahman al-A‘zami, 2 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, ca. 1378/1959. 

Salem, Feryal, The Emergence of Early Sufi Piety and Sunnt Scholasticism. Abdallah b. al- 
Mubarak and the Formation of Sunni Identity in the Second Islamic Century, Leiden 
and Boston: Brill, 2016. 

Salimi, Abdulrahman al-, Early Islamic Law in Basra in the 2nd/8th century. Aqwal 
Qatada b. Di‘ama al-Sadisi, Leiden and Boston: Brill, 2017. 

Samarqandi, ‘Ala al-Din al-, Tuhfat al-fuqahd’, 3 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 
1405/1984. 

Samiri, Nasir al-Din Muhammad b. ‘Abd Allah al-, Al-Mustaw‘b, ed. ‘Abd al-Malik b. 
‘Abd Allah b. Dahish, 2 vols., Mecca: Maktabat al-Asadi, 1424/2003. 

Sarakhsi, Shams al-Din al-, Kitab al-Mabsut, 30 vols., Beirut: Dar al-Ma‘rifa, n.d. 

Schacht, Joseph, The Origins of Muhammadan Jurisprudence, Oxford: Clarendon Press, 
1950. 

Schoeler, Gregor, The Biography of Muhammad: Nature and Authenticity, translated 
by Uwe Vagelpohl; edited by James E. Montgomery, New York, London: Routledge, 
2011. 

Serjeant, R.B., “The ‘Constitution of Medina’. Islamic Quarterly 8 (1964), 3-16. 

Serjeant, R.B., “The Sunnah Jami‘ah, Pacts with the Yathrib Jews, and the Tahrim of 
Yathrib: Analysis and Translation of the Documents Comprised in the So-called 
‘Constitution of Medina,” Bulletin of the School of Oriental and African Studies 41 
(1978), 1-42. 

Shafi, Aba ‘Abd Allah Muhammad b. Idris al-, A-Umm, ed. Muhammad Zuhri al- 
Najjar, 8 vols., Beirut: Dar al-Ma‘rifa, 1393/1973. 

Shafi, Aba ‘Abd Allah Muhammad b. Idris al-, Kitab al-radd ‘ala Muhammad b. al- 
Hasan. Collected in Shafi‘l, Umm, vol. 7. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 585 


Shafi, Abu ‘Abd Allah Muhammad b. Idris al-, [khtilaf al-hadith, ed. Muhammad 
Ahmad ‘Abd al-‘Aziz, Dar al-Kutub al-‘Ilmiyya, 1406/1986. 

Shafi, Abu ‘Abd Allah Muhammad b. Idris al-, Musnad al-Shafit. See Rafi, Sharh 
Musnad al-Shafit. 

Shah, Mustafa (ed.), The Hadith, 4 vols., London and New York: Routledge, 2010. 

Shamsy, Ahmed El, The Canonization of Islamic Law. A Social and Intellectual History, 
Cambridge: Cambridge University Press, 2013. 

Shawkani, Muhammad b. ‘Ali al-, Al-Sayl al-jarrar al-mutadaffiq ‘ala hada@’ig al-azhar, 
ed. Mahmtd Ibrahim Zaid, Beirut: Dar al-Kutub al-‘Ilmiyya, 1985. 

Shaybani, Aba ‘Abd Allah Muhammad b. al-Hasan al-, Al-Jami‘ al-kabir, ed. Abt al- 
Wafa al-Afghani, Hayderabad: Lajnat Ihya al-Ma‘arif al-‘Uthmaniyya, [1356]. 

Shaybani, Aba ‘Abd Allah Muhammad b. al-Hasan al-, Kitab al-hujja ‘ala ahlal-Madina, ed. 
al-Sayyid Mahdi Hasan al-Kilani al-Qadiri, 4 vols., Beirut: Alam al-Kutub, 1403/1983°. 

Shaybani, Abu ‘Abd Allah Muhammad b. al-Hasan al-, Kitab al-Asl al-ma‘ruf bi-’l- 
Mabsit, ed. Abi al-Waf@ al-Afghani, 5 vols., Beirut: ‘Alam al-Kutub, 1410/1990. Cited 
as Shaybani, As/ (1410). 

Shaybani, Abia ‘Abd Allah Muhammad b. al-Hasan al-, The Kitab al-Athar of Imam Abi 
Hanifa. The Narration of Muhammad ibn al-Hasan ash-Shaybani, London: Turath 
Publishing, 1427/2006. 

Shaybani, Abu ‘Abd Allah Muhammad b. al-Hasan al-, AL-As/, ed. Muhammad 
Baynukalin, 12 vols., Qatar: Wizarat al-Awgqaf wa-al-Shw’un al-Islamiyya, 1433/2012. 
Cited as Shaybani, Asi. 

Shirazi al-Shafii, Abu Ishaq al-, Al-Muhadhdhab fi figh al-imam al-Shafit, 2 vols., 
[Beirut]: Dar al-Fiky, n.d. 

Shirazi al-Shafit, Aba Ishaq al-, Tabaqat al-fuqaha’, ed. Ihsan ‘Abbas, Beirut: Dar al- 
R@id al-‘Arabi, n.d. 

Shirbini, Shams al-Din Muhammad b. al-Khatib al-, Mughni al-muhtaj ila ma‘ifat 
ma‘ani alfaz al-Minhaj, ed. Muhammad Khalil ‘itani, 4 vols., Beirut: Dar al-Ma‘rifa, 
1418/1997. 

Siddiqi, Muhammad Zubayr, Hadith Literature. Its Origin, Development & Special 
Features, Cambridge: Islamic Texts Society, 1993. 

Simnani, Abu al-Qasim ‘Ali b. Muhammad b. Ahmad al-Rahbi al-, Rawdat al-qudat 
wa-tariq al-najat, ed. Salah al-Din al-Nahi, 4 vols., Beirut: Mu’assasat al-Risala and 
Amman: Dar al-Furgan, 1404/1984. 

Spectorsky, Susan, “Ahmad b. Hanbal (d. 243/855),”’ in Oussama Arabi et al. (eds.), 
Islamic Legal Thought, 85-105. 

Subki, Taj al-Din Abt Nasr ‘Abd al-Wahhab b. ‘Alib. ‘Abd al-Kafial-, Tabaqat al-Shafityya 
al-kubra, eds. Mahmiid Muhammad al-Tanahi and ‘Abd al-Fattah Muhammad al- 
Hulw, 10 vols., Cairo: Dar Ihya’ al-Kutub al-‘Arabiyya, n.d. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


586 BIBLIOGRAPHY 


al-Tabarani, Abi al-Qasim Sulayman b. Ahmad, Al-Rawd al-dani ila al-mujam al-saghir 
li-l-Tabarani, ed. Muhammad Shaktr b. Muhammad b. Mahmid al-Hajjt Amrit, 
2 vols., Beirut: al-Maktab al-Islami, 1405/1985. 

al-Tabarani, Abt al-Qasim Sulayman b. Ahmad, A-Muam al-awsat, eds. Abu Mu‘adh 
Tariq b. ‘Awad Allah b. Muhammad and Abi al-Fadl ‘Abd al-Muhsin b. Ibrahim al- 
Husayni, 10 vols., Cairo: Dar al-Haramayn, 1415/1995. 

al-Tabarani, Abu al-Qasim Sulayman b. Ahmad, Al-Mufam al-kabir, ed. Hamdi ‘Abd al- 
Majid al-Salafi, 25 vols., Beirut: Dar Ihya’ al-Turath al-‘Arabi, 1422/20027. 

Tabari, Abu Djafar Mohammed b. Djarir at-, Annales quos scripsit Abu Djafar 
Mohammed ibn Djarir at-Tabari = Abu Ja‘far Muhammad ibn Janir al-Tabani, Ta’rikh 
al-rusul wa-al-muluk, prima series, 3, ed. M.J. de Goeje, [Leiden:] EJ. Brill, 1882-1885; 
idem, The Victory of Islam, The History of al-Tabari = Ta’rikh al-rusul wa-'l-muluk, 
vol. 8, translated and annotated by Michael Fishbein, Albany: State University of 
New York Press, c. 1997. 

Tabari, Abu Ja‘far Muhammad b. Jartr al-, Tahdhib al-athar wa-tafsil al-thabit ‘an Rasul 
Allah salla al-Allah ‘alay-hi wa-sallam min al-akhbar, ed. Mahmad Muhammad 
Shakir, 5 vols., Cairo: Matba‘at al-Madani, 1402/1982. 

Tabari, Aba Ja‘far Muhammad b. Jarir al-, Tafsir al-Tabart. Jami‘ al-bayan ‘an ta’wil 
dy al-Quran, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki, 26 vols., Cairo: Hujy, 
1422/2001. 

Tahawi, Ahmad b. Muhammad b. Salama b. ‘Abd al-Malik b. Salama al-Azdi al-Hajari 
al-Misri Abt Ja‘far al-, Sharh mani al-athar, ed. Muhammad Zuhri al-Najjar, 4 vols., 
Beirut: Dar al-Kutub al-‘Ilmiyya, 1399/1979. 

Tahawi, Ahmad b. Muhammad b. Salama b. ‘Abd al-Malik b. Salama al-Azdi al-Hajari 
al-Misri Abt Ja‘far al-, Mukhtasar al-Tahawi, ed. Abi al-Wafa al-Afghani, Beirut: Dar 
Thy@ al-“Ulam, 1406/1986. 

Tahawi, Ahmad b. Muhammad b. Salama b. ‘Abd al-Malik b. Salama al-Azdi al-Hajari 
al-Misri Abt Ja‘far al-, Sharh mushkil al-athar, ed. Shu‘ayb al-Arna’tt, 16 vols., Beirut: 
Muvassasat al-Risala, 1410/1994. 

Tahawi, Ahmad b. Muhammad b. Salama b. ‘Abd al-Malik b. Salama al-Azdi al-Hajari 
al-Misri Abt Ja‘far al-, Ahkam al-Qur’an al-karim (Ahkamii'l-Kur‘ani'l-kerim), ed. Sa‘d 
al-Din Unal (Sadettin Unal), 2 vols., Istanbul: Tiirkiye Diyanet Vakfy, 1995. 

Tayalisi, Aba Dawud Sulayman b. Dawud b. al-Jarad al-, Musnad Abi Dawid al-Tayalisi, 
ed. Muhammad Hasan Muhammad Hasan Ismail, 3 vols., Beirut: Dar al-Kutub al- 
‘Thniyya, 1425/2004. 

Tha‘labi, Abu Ishaq Ahmad, known as al-imam al-, Al-Kashf wa-al-bayan (Tafsir al- 
Thatabi), ed. Aba Muhammad b. ‘Ashir, 10 vols., Beirut: Dar Ihya al-Turath al- 
‘Arabi, 1422/2002. 

Tillier, Mathieu, Les cadis d’'Iraq et l’Etat abbasside (132/750-334/945), Damascus: Presses 
de l'Ifpo, 2009. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


BIBLIOGRAPHY 587 


Tillier, Mathieu, “Califes, émirs et cadis: le droit califal et l’'articulation de l’autorité 
judiciaire a l’époque umayyade,” Bulletin detudes orientales, 63 (2014), 147-190. 

Tillier, Mathieu, L’invention du cadi. La justice des Musulmans, des Juifs, et des Chrétiens 
aux premiers siécles de l’Islam, Paris: Publications de la Sorbonne, 2017. 

Tirmidhi, Sunan. See Abi ‘isa Muhammad b. ‘isa b. Sawra, Al-Jami‘ al-sahih. 

Tsafrir, Nurit, The History of an Islamic School of Law. The Early Spread of Hanafism, 
Cambridge, Massachusetts: Harvard University Press, 2004. 

Tusi, Shaykh al-Tvifa Abt Ja‘far Muhammad b. al-Hasan al-, Tahdhib al-ahkam ft sharh 
al-Muqnia, ed. ‘Ali Akbar al-Ghaffari, 10 vols., Teheran: Maktabat al-Saduq, n.d. 

Tyan, Emile, Histoire de lorganisation judiciaire en pays d’'Islam, Leiden: EJ. Brill, 
19602. 

Umar F. Abd-Allah Wymann-Landgraf, Malik and Medina. Islamic Legal Reasoning in 
the Formative Period, Leiden and Boston: Brill, 2013. 

‘Umar b. ‘Abd al-‘Aziz, known as Hassam al-Shahid, Sharh Adab al-qadi li-l-imam Abi 
Bakr Ahmad b. Umar al-Khass4f, Beirut: Dar al-Kutub al-‘Ilmiyya, 1414/1994. 

Waki Muhammad b. Khalaf b. Hayyan, Akhbar al-qudat, 3 vols., Beirut: ‘Alam al-Kutub, 
n.d. 

al-Waqidi, Muhammad b. ‘Umar b., Kitab al-maghazi, ed. Marsden Jones, 3 vols., 
Oxford: Oxford University Press, 1966. Idem, The Life of Muhammad. Al-Wagqidts 
Kitab al-Maghazi, edited by Rizwi Faizer, translated by Rizwi Faizer, Amal Ismail, 
and AbdulKader Tayob, London and New York: Routledge, 20u. 

Watt, W. Montgomery, Muhammad at Medina, Oxford: Clarendon Press, 1956. 

Watt, W. Montgomery, Islamic Political Thought, Edinburgh: Edinburgh University 
Press, ca. 1968. 

Wellhausen, Julius, Skizzen und Vorarbeiten, vol. 4, Berlin: Walter de Gruyter, 1985. 

Wichard, Johannes Christian, Zwischen Markt und Moschee. Wirtschaftliche Bediirfnisse 
und religidse Anforderungen im friihen islamischen Vertragsrecht, Paderborn, 
Munich et al.: Ferdinand Schéningh, 1995. 

Yanagihashi, Hiroyuki, “The Judicial Functions of the Sultan in Civil Cases According 
to the Malikis up to the Sixth/Twelfth Century,” Islamic Law and Society 3 (1996), 
41-74. 

Yanagihashi, Hiroyuki, A History of the Early Islamic Law of Property: Reconstructing the 
Legal Development, 7th-gth Centuries, Leiden, Boston, K6ln: Brill, 2004. 

Yaqut b. ‘Abd Allah al-Hamawi al-Rumi al-Baghdadi, Shihab al-Din Abu ‘Abd Allah, 
Mujam al-buldan, 5 vols., Beirut: Dar Sadir and Dar Bayrut, 1404/1984. 

Zarkashi al-Misri al-Hanbali, Shams al-Din Abt ‘Abd Allah Muhammad b. ‘Abd Allah 
b. Muhammad al-, Sharh al-Zarkashi ‘ala Mukhtasar al-Khiraqi, ed. ‘Abd al-Mun‘im 
Khalil Ibrahim, 3 vols., Dar al-Kutub al-‘Ilmiyya, 1423/2002. 

Zayla‘, Fakhr al-Din ‘Uthman b. ‘Ali al-, Tabyin al-haq@iq sharh Kanz al-daqa‘igq, 6 vols. 
Bulaq: al-Matba‘a al-Kubra al-Amiriyya, 1314/1896. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


588 BIBLIOGRAPHY 


Zaylai, Jamal al-Din Aba Muhammad ‘Abd Allah b. Yusuf b. Muhammad al-, Nasb 
al-raya li-ahadith al-Hidaya, ed. Muhammad ‘Awama, 5 vols., Jedda: Dar al-Qibla 
li-l-Thagafa al-Islamiyya; Beirut: Mu’assasat al-Riyan, [Mecca:] al-Maktaba al- 
Makkiyya, 1418/1997. 

Zuhayli, Wahba al-, AL-Figh al-islami wa-adillatuhu, 1 vols., Damascus: Dar al-Fikr al- 
Mu‘asir, 1425/2005. 

Zurqani, Muhammad al-, Sharh khatimat al-muhaqqigin wa-imam al-‘arifin ‘allama 
Sayyidt Muhammad al-Zurqani ‘ala sahth al-Muwatta’ li-imam al-a’imma wa-‘lim 
al-Madina Malik b. Anas nafa‘ana Allah bihi wa-al-muslimin amin, 4 vols., Cairo: al- 


Matba‘a al-Khayriyya, n.d. 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


Index 


Aban b. Taghlib 452 
Aban b. ‘Uthman 460 
‘Abbad b. al-Awwam 69, 211 
‘Abbad b. Mansar 89 
al-‘Abbas b. al-Walid 145 
‘Abd al-A‘la b. ‘Abd al-Ala 89, 363, 461 
‘Abd Allah b. ‘Abd Allah b. Mawhab 291 
‘Abd Allah b. ‘Abd Allah b. ‘Umar 67, 75, 76, 
78,79 
‘Abd Allah b. ‘Abd Allah, a mawla of the 
Hashimis 452 
‘Abd Allah b. Abi Bakr al-Ansari_ 153 
‘Abd Allah b. Abi Najih. + Ibn Abi Najih 
‘Abd Allah b. Abi Salama 101 
‘Abd Allah b. ‘Amir al-Aslami 146 
‘Abd Allah b. ‘Amr b. al-‘As 73, 171, 456, 530, 
566 
‘Abd Allah b. ‘Awn 229, 376 
‘Abd Allah b. Burayda 325, 326 
‘Abd Allah b. Dawtid = 520 
‘Abd Allah b. Dinar 374 
‘Abd Allah b. al-Fadl 7, 291-93, 295, 297, 298, 
547 
‘Abd Allah b. Hasan b. Hasan 455 
‘Abd Allah b. Hashim 161 
‘Abd Allah b. Hubayra al-Siba@i 388 
‘Abd Allah b. Idris 145, 158, 163, 304, 305, 326 
‘Abd Allah b. Ma‘qil 222, 235, 237-39, 563 
‘Abd Allah b. Maslama. > al-Qa‘nabi 
‘Abd Allah b. al-Mubarak (Ibn al-Mubarak) 
93, 242, 292, 319, 505 
‘Abd Allah b. Nafi‘ 491 
‘Abd Allah b. Numayr 
‘Abd Allah b. Rafis 216 
‘Abd Allah b. Raj@ 297 
‘Abd Allah b. Rawaha 177 
‘Abd Allah b. Salih 280 
‘Abd Allah b. Tawis. > Ibn Tawiis 
‘Abd Allah b. Umar (b. Aban) al-Kufi 319 
‘Abd Allah b. ‘Umar (b. al-Khattab). > Ibn 
‘Umar 
‘Abd Allah b. Yazid b. al-Makhziimi al-Mugqri 
al-A‘war 365 
‘Abd Allah b. Yazid b. Wadi‘a 319 
‘Abd Allah b. Yasuf 380, 406, 407 


238, 239, 291, 304, 305 


‘Abd Allah b. al-Zubayr 21, 518 
‘Abd al-‘Aziz b. Abi Hazim 449 
‘Abd al-‘Aziz b. Abi Rawwad 382 
‘Abd al-‘Aziz b. Hakim 390 
‘Abd al-‘Aziz b. Muhammad al-Darawardi 
515 
‘Abd al-‘Aziz b. Muslim 100 
‘Abd al-‘Aziz b. Rufay‘ 312, 313 
‘Abd al-Karim b. Malik al-Jazari 228, 548 
‘Abd al-Majid b. ‘Abd al-‘Aziz 276 
‘Abd al-Majid b. Suhayl b. ‘Abd 
al-Rahman 364 
‘Abd al-Malik b. Jurayj. + Ibn Jurayj 
‘Abd al-Malik b. Marwan 389 
‘Abd al-Malik b. Maysara 360 
‘Abd al-Malik b. Muhammad 313 
‘Abd al-Malik b.‘Umayr 164, 496, 498 
‘Abd al-Malik al-Zarrad 356 
‘Abd al-Rahmaan b. ‘Abd Allah b. Dhakwan 
273 
‘Abd al-Rahman b. ‘Abd al-Wahhab 310 
‘Abd al-Rahman b. AbiBakra 407, 408 
‘Abd al-Rahman b. Abi Layla 
‘Abd al-Rahman b. al-Asbahani 
237-39, 563 
‘Abd al-Rahman b. al-Ash‘ath 97, 563 
‘Abd al-Rahman b. ‘Awf 141 
‘Abd al-Rahmaan b. ‘Ayyash 449, 460 
‘Abd al-Rahman b. al-Baylamani 468 
‘Abd al-Rahman b. al-Harith b. ‘Abd Allah b. 
‘Ayyash b. Abi Rabi‘a_ 460 
‘Abd al-Rahman b. Harmala 146 
‘Abd al-Rahman b. Hurmuz al-A‘raj 380 
‘Abd al-Rahman b. Mahdi. > Ibn Mahdi 
‘Abd al-Rahman b. al-Qasim 40, 274, 276, 
277, 319 
‘Abd al-Rahman b. Sulayman 319 
‘Abd al-Rahman b. Yasar 223 
‘Abd al-Rahman b. Yazid b. Jariya al-Ansari 
Abia Muhammad al-Madani 307, 317, 318 
‘Abd al-Rahmaan b. Yazid al-Nakhai 210 
‘Abd al-Rahman b. Zayd b. Aslam 65 
‘Abd al-Rahman b. Zayd b.Jariya 277 
‘Abd al-Rahman b. Zayd (unidentified) 210, 
286 


222-24 
221, 222, 235, 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


590 


‘Abd al-Razzaq al-San‘ani 6, 8, 12, 24, 72, 73, 
78, 86, 89, 90, 106, 150, 167, 171, 211, 216, 
297; 313; 317, 325) 351, 355, 360, 361, 374, 
379) 385) 390, 510, 511, 519, 522-24, 545, 
546 

‘Abd al-Samad b. ‘Abd al-Warith 

‘Abd al-Wahhab b. ‘Ata 326 

‘Abd al-Wahhab b. Satd 143 

‘Abd al-Wahhab al-Thaqafi 
403, 453 

‘Abda b. Sulayman 

Abraham 445 

Abi al-‘Abbas (the first Abbasid Caliph) 
494 

Abi al-Abbas al-Sha‘ir 171 

Abt Ahmad (the father of Ibn Hanbal) 304 

Abiial-Ahwas 93, 94, 362, 496, 499, 507, 511 

Abi al-Ash‘ath al-‘Attar 174 

Abi al-Ash‘ath al-San‘ani Sharahil b. 

Shurahbil b. Kulayb b. Ada 385, 392, 393, 
398, 399 

Abi ‘Asim al-Dahhak b. Makhlad 163 

Abiial-Aswad 149, 170, 173, 174 

Abi ‘Awana al-Waddah b. ‘Abd Allah 155, 
164, 314-16, 496, 498 

Abi Bakr b. ‘Abd al-Rahman b. al-Harith 
159, 160 

Abt Bakr b. Abi Shayba. > Ibn Abi Shayba 

Abia Bakr b. Khallad al-Bahili 79 

Abt Bakr al-Siddiq 65, 80, 163, 348, 501 

Abia Bakr Wa’il Muhammad Bakr Zahran 
68, 72 

Abi Bakra Nufay< b. Masriig (Masrih) 
408 

Abi Barza al-Aslami 143, 145, 146 

Abi Bishr Warqa’ b. ‘Umar. + Warqa’ b. ‘Umar 

Aba Burda 508, 509 

Abial-Dard® 176, 387 

Abt Dawid al-Hafari, ‘Umar b. Sa‘d b. “Ubayd 
163n126 

Abu Dawid al-Sijistani, Sulayman b. 

al-Ash‘ath 72, 77, 90, 93, 102, 155, 398, 

462, 469, 547, 551 

Abt Dawid al-Tayalisi 96, 235, 237, 352 

Abi Hanifa 62, 64, 82, 125, 127, 130, 158, 177, 
208, 210-12, 214, 262, 263, 264, 265, 267, 
275) 277; 305, 306, 397, 400, 402, 405, 
458 


15; 313, 510 


142, 394, 399, 


151, 509 


407, 


INDEX 


Abi Hashim Yahya b. Dinar 355 
Abi Hassan al-Araj 444 
Abu Hazim 08 
Abt al-Hubab Sa‘id b. Yasar 370 
Abia Hudhayfa b. al-Yaman 96 
Abia Hurayra 40, 65, 73; 74, 77, 83, 128, 163, 
164, 216, 266, 274, 276, 288, 299, 300, 301, 
314, 316, 359, 364, 370, 375, 380, 449, 510, 
511, 566 
Abi al-Huwayrith 263 
Abi Ishaq al-Sabii 154 
Abi Ishaq al-Shirazi. > al-Shirazi 
Abi Ja‘far ‘Abd Allah b. Muhammad 
al-Nufayli 174 
Abt al-Jawza@ 355 
AbiaJuhayfa 464 
Abi Khalid al-Ahmar 135 
Abu Khaliyl 461 
Abt al-Khattab al-Kalwadhani 484 
Abt Khaythama Zuhayr b. Harb 100 
Abi Kurayb — 132, 151, 157, 213, 359 
Abt Lubaba b. ‘Abd al-Mundhir 
308, 31, 314, 315, 319, 320 
Abt al-Malih b. Usama al-Hudhli 530 
Abi Mijlaz Lahiq b. Humayd 282, 285, 300, 
397 
Abit al-Minhal ‘Abd al-Rahman b. Mut‘im 
352 
Abt Muwiya al-Bajali 502 
Abia Mu‘awiya Muhammad b. Khazim 132, 
133, 300, 318, 504, 565 
Abi Murawih — 170, 173-75 
Abt Misa al-Ash‘ari 508, 509, 530 
Abt Mushir 162 
Abu Muslim al-Mustamli ‘Abd al-Rahman b. 
Yunus 316 
Abt al-Mutawakkil 382, 383, 397 
Abi al-Nadr Salim b. Abi Umayya 365 
Abia Nadra (al-Mundhir b. Malik b. Qat‘a 
al-Awfi) 96, 135-39, 141, 355, 363, 
453 
AbuNu‘aym 223 
Abi al-Qasim b. Mani‘ 319 
Abi Qilaba 222, 242, 385, 393, 399, 563 
Abu Rafi 10,0 
Aba Ruhm Kulthim b. Husayn b. ‘Utba b. 
Khalaf al-Ghifari 149 
Abt al-Sahb& 355 
Abi Said al-Ashajj 359 


263, 307, 


Hiroyuki Yanagihashi - 


978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INDEX 


Abia Sa‘id al-Khudri 3814, 40, 95-97, 99, 
100, 135-40, 148, 160, 162, 354-56, 363, 
364, 368, 371, 374, 381-83, 397, 410, 563, 
564 
Abi Said al-Saghani Muhammad b. 
Maysir 311 
Abi Salama b. ‘Abd al-Rahman_ 35, 36, 40, 
141, 163, 169, 175, 299, 300, 301, 307, 
312-15, 317, 368, 369 
Abi Salih al-Samman Dhakwan 40, 356, 
357, 381, 383 
Abit al-Sha‘tha Jabir b. Zayd. > Jabir b. Zayd 
Abt Shuja‘ Sa‘id b. Yazid 388 
Abi al-Tahir 173, 387 
Abi Talha 164 
Abt Tamim al-Jayshani 388 
Abt ‘Ubayd (al-Qasim) b. Sallam 73, 442 
Abt Umama Sudayy b. ‘Ajlan al-Bahili 36, 
40, 104 
Abt Usama (Hammad b. Usama) 
95, 107, 213 
Abii Wa'il (d. 82/701-2) 127 
Abt Wail (d. 100/718-9). + Shagiq b. Salama 
Abi al-Walid al-Fagih 104 
Abt al-Walid al-Tayalist 235, 496, 498 
Abu Ya‘qub al-Aftas akha Abi Muslim 
al-Mustamli 314 
Abi Yisuf 130, 158, 265, 267, 277, 305, 397, 
400, 402 
Abiial-Zinad 40, 42, 67, 280, 380, 561 
Abt al-Zubayr 40, 165, 166, 491, 546 
Abii Zuhayr ‘Abd al-Rahman b. Mighr® 
al-Dawsi 134 
Aba Zur'ab. ‘Amr 359 
Aba Zur‘a Wahb Allah b. Rashid 
al-Abwa’ 224, 225, 230, 240 
accord and satisfaction 
inasalam 359-63 
in the matter of a monetary 
claim 343-58 
‘adala (righteous character) 488n34 
‘Adi b. ‘Adi b. ‘Amira b. Farwa al-Kindi 490, 
491, 493 
‘Adi b. ‘Amira b. Farwa b. Zurara 490, 491, 
493 
‘Affan b. Muslim 83, 84, 235, 352 
Aflah b. Humayd 88 
‘ahd (pact) 448 
ahlal-Kitab 468 


78, 79, 83, 


149, 170 


591 


Ahmad b.‘Abda 355 

Ahmad b. Abi Yahya Karnib 314 

Ahmad b.‘Amr 387 

Ahmad b. Dawid b. Misa 310 

Ahmad b. Hafs 444 

Ahmad b. Mani‘ = 375 

Ahmad b. Miqdam 108 

Ahmad b. Sinan al-Wasiti 165 

Ahmad b. Sulayman 209, 493 

Ahmad b. Ubayd Allah 129 

Ahmad b. ‘Ubayd Allah b. Jarir b. Jabala 134 

al-Ahwas b. Hakim 

Aidhb.‘Amr 73 

Risha 35, 86-91, 142, 148, 169, 171-73, 175, 
176, 213, 220, 265, 274, 276, 326, 564, 566 

al-‘Ala b. ‘Abd al-Jabbar 84 

‘Alg al-Din al-Samarqandi 

‘Ali b. Abd al-Aziz 241 

‘Alib. AbiTalha 280 

‘Alib. Abi Talib 207, 210, 266, 283, 348, 445, 
452, 454, 455, 464-66, 470, 471, 517, 566 

the sword of— 445, 447, 455 

‘Ali b. Ghurab al-Muharibi 326, 359 

‘Ali b. Hajar 246 

‘Alib. Ishaq 93 

‘Alt b. al-Madini 318 

‘Alib. Mushir 530 

‘Alib. Rabah 393 

‘Ali b. Ziyad al-Lakhmi 

‘Alqama b. Qays 214, 215, 227, 279 

‘Alqama b. Wail 495, 496, 498, 499 

‘am al-Hudaybiya 241 


103, 104. 


125; 343, 344 


65, 66 


Amaj 153 

aman (safe conduct) 447-49, 456, 462, 
467 

al-Amash 129, 133, 134, 465, 467, 503-5 


‘Amir b. Sharahil.  al-Sha‘bi 

‘Amir b. Yahya al-Ma‘afirl 387 

‘Amrb.‘Alt 88 

‘Amr b.al-‘As 66, 456 

‘mrb.Dinar 40, 298, 31, 352-54, 356, 357, 
361, 381, 522, 546 

‘Amr b.al-Harith 173, 365, 387 

‘Amr b. Malik 393 

‘Amr b.Maymiin 127 

‘Amr b.Shu‘ayb 449, 456-58, 469, 530 

‘Amr b. Umayya 468 

‘Amr al-Nagqid 139, 399 

Anas b. ‘Iyad 65 


Hiroyuki Yanagihashi - 


978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


592 


Anas b. Malik 87, 126-28, 134, 135, 164, 177, 
225, 386 

the ancient doctrine on a muhrim suffering 

from illness 221 

qila 454n42 

‘aq! (blood money) 

‘Arafa 206 

al-A‘raj (‘Abd al-Rahman b. Hurmuz) 

‘ariyya 366 

al-‘Arj 160 

Asad b. ‘Amr 

Asad b. Misa 

Asbagh 87, 98 

Asbat 93 

al-Ash‘ath b. Qays b. Ma‘di-Karib al-Kindi 
501-5, 529 

al-Ash‘ath b. Sawwar 157, 174, 239 

al-Ashtar (Malik b. al-Harith al-Nakha‘l) 
444, 455 

‘Asim al-Ahwal 132, 136, 137 

‘Asim b. al-Mundhir —_75, 77, 83 

al-‘Askari 391 

Aslam tribe 153 

al-Aswad b. Yazid 36, 88, 127 

‘At@ (b. ‘Abd Allah) al-Khurasani 


454, 465 


380 


239 
292 


309, 311 


‘Ata b. Abi Rabah 40, 67, 74, 89, 126, 146, 157, 


158, 165, 168, 171, 217, 220, 232, 241, 242, 
280, 282, 354, 355» 357, 361, 523, 565 

‘Ata b.Mina 65 

‘Ata b. Yasar 65, 357, 386 

athar [2-6J] 96,100 

athar [2-X1]_ 62 

athar [2-X5] 65, 66, 80, 82, 105 

athar [2-X6]_ 69, 71 

athar [2-X10] 73, 74 

athar [2-X12] 77 

athar [2-X14] 82 


athar [3-X1] 126, 129, 130 

athar [3-X2] 126 

athar [3-X3] 126 

athar [3-X4] 126,177 

athar [3-X5] 127, 129, 167, 168, 177 
athar [3-X6] 127 

athar [3-X8] 142, 147,564 

athar [4-2.2] 216, 241 


athar [4-X3.1] 210 
athar [4-X3.2] 
athar [4-X4] 


210, 213 


211, 213 


athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 
athar 


INDEX 


4X5] 213 

4-X6.1] 21, 219, 220 
4-X6.2] 218, 220 
4-X6.3] 220 

4-X8] 214, 215, 227 
4X9] 215 

4-X10] 215 

4-Xu1] 214, 217 
4-X12] 217, 241, 242 
4-X13] 218, 221 
4-X14] 218, 221 
5-X2] 266 

5X41] 266 
5-X4.3] 276 

5X5] 267 

5X9] 274, 276 
5-Xu] 276, 277 
5X12] 280 

5-X13] 281 

5-X15] 298, 3 
6-2.L2] 351 

6-X1] 347, 349, 361 
6-X2] 348, 349 
6-X3] 348, 349 
6-X5] 355-57, 409, 410 
6-X6] 360 

6-X7] 360 

6-X8] 360 

6-X9] 360 

6-Xi0] 361, 363 
6-Xu] 361 

6-X12] 361, 367 
6-X13] 361 

6-X14] 362 

6-X15] 374, 375 
6-X21] 390, 391 
6-X22] 390 

7-X2] 452,454 
7-X3] 452, 454 
7X4] 452 

7-X5] 453 

7-X6] 453 

7X7] 453 

7-X8] 453 

7-X9| 460 

7-k10] 460 

7-Xu] 460, 464 
7-X12] 465 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INDEX 


‘Atiyya al-‘Awfi 383, 397 
‘Atiyya b.Qays 161-63 
‘Awf b. Abi Jamila al-A‘rabi 97 
al-Awza1 143, 145, 146, 163, 281, 282, 285, 299, 
301, 302, 355, 357, 458, 553 
‘ayn 344 
‘Ayr 466 
ayyim 7, 264, 268-71, 284, 287-89, 291-300, 
302, 303, 306-9, 317, 319, 320, 547 
meaning according to Ibn al-Athir 264 
meaning according to Ibn Hajar 
al“Asqalani 264ng 
original meaning in hadith [5-1] 
302 
Ayyub b. Suwayd 307, 310 
Ayyub al-Sakhtiyani 15, 31, 48, 137, 142, 216, 
228, 233, 241, 266, 307, 309, 310-13, 376, 
385, 394, 395, 399, 545, 548, 566 
127, 161, 565 


287, 


‘azma 


the backward growth of isndds 33, 36, 37 
the backward selection model (system) 
24-33 

al-Baghawi 208, 213, 372, 403 

Bahr b. Nasr 4q1 

Bahz b. Asad 235, 352 

al-Baji 400 

Bakr b. ‘Abd Allah b. ‘Amr Abt ‘Abd Allah 
al-Muzani 129, 131 

Bakr b. Mudar 145 

Bakr b. Nasr 145 

al-Baladhuri 389, 392 

Bani ‘Abd al-Malik 494, 495, 497 

Banu ‘Amr b. ‘Awf 308, 314 

Bant ‘Awf 442 

al-Baqi' 346, 349-51 

al-Bara’ b. ‘Azib 154, 231, 352, 561 

Bashir b. Nahik 510 

Bashir b. Yasar 149 

batil 342 

battle of Siffin 455 

battle of Uhud 264 

Baugh, Caloryn G. 

bay‘al-‘ariyya 366 

bay‘al-kal? bi-'-kal? 374 

al-Bayhaqi 89, 515, 530 

baytal-darb 389 

baytal-mal 390 


262, 270, 273 


593 


al-bayyina ‘ala al-mudda‘, wa-al-yamin ‘ala 
al-mudda& ‘alayhi 480 
Bishr b. al-Mufaddal 144, 394 
Bishr b. Misa 316, 357 
Bishr b. al-Sari 84 
Bishr b. ‘Umar 398 
blood money 446, 452-54, 459-61, 461n63, 
464, 465, 521 
Brown, Jonathan 3 
Buda‘a 68, 69, 106 
description of the well of — 102 
the Buda‘a hadith. + hadith [2-5] 
Buda‘a, the well of 95-101 
Budayl b. Maysara al-Uqayli 348 
Bukayr b. ‘Abd Allah b. al-Ashajj 67, 173 
al-Bukhari 4, 16, 24-26, 144, 147, 164, 233, 
408, 551 
Busr b. Sa‘id 365 


Calder, Norman 547 
cl. > common link 
the classical doctrine on a muhrim suffering 
from illness 221 
the classical law of evidence 486 
common link 2-4, 8, 10, 40, 42, 43, 45,141, 
143, 146, 148, 151, 154, 167, 233, 465, 518, 
562-64, 566 
definition 10 
the conquest of Mecca 130, 131, 136-38, 140, 
141, 149, 153-68, 178, 180, 459, 461, 470, 
564 
the Constitution of Medina 442ff 
contractual session (majlis al-‘aqd) 342 


al-Dahhak b.‘Uthman 273 

dakhil 487 

dalw_ 63n9, 74n63 

Damdam b. Zur‘a 147 

darahim baghliyya 392 

al-Daraqutni 68, 74, 76, 110, 314, 491, 515 

al-Darawardi. > Abd al-‘Aziz b. Muhammad 
al-Darawardi 

David 171 

Dawid b. Abi Hind 240, 241, 355, 363, 563 

Dawud b. Dinar b. Adhafir 351 

dayn bi-dayn 379-80 

den 24 

denarius aureus 389 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


594 


Denny, Frederick M. 

al-Dhahabi 

Dhat al-jaysh 

Dhat al-suftiq 

dhimma 344, 372, 400, 403, 443, 447-49, 452, 
456, 457, 459, 462, 466-70 

dhimmat Allah 443, 448, 466, 467 

dhimmat al-muslimin 447, 466 

dhimmi 451-54, 456, 458-61, 464, 465, 468, 
470 

Dhi Tuwa 153 

dhi al-yad (current possessor) 487 

“Dinar for dinar, dirham for dirham, with no 


449 
99) 144, 327, 402, 457 
210nN22 
210N22, 211 


excess” 370 
diya 45442, 457, 459, see also blood money 
D,, 18-40, see also the backward growth of 
isndds, the backward selection model, 
the real transmission model 
definition 18 
and the class of teachers 
Dy 31-32 
D “nl 34 
Dyg 31-32 
D*n9 34-35 
Duba‘a bint al-Zubayr 213 


20-23 


En 55 


Fadala b. ‘Ubayd b. Naqid 387, 388, 393, 394 
al-Fadl b. Muhammad b. al-Musayyab 449 
Fakhr al-Din al-Razi 207 

faraq 72,73, 86, 87, 89-91, 95, 106, 224, 229, 


231, 232, 546 

the Farewell Hajj 225, 226 

Farwa b. Sulayman 292 

fasid 342 

fath Makka 131, see also the conquest of 
Mecca 

Fibonacci numbers 51 

Fy, 51 


Fudayl b.Ghazwan 359 

Fudayl b. Sulayman 98 

fuqah@’ al-Tabitn 42 

Furat b. ‘Abd al-Rahman al-Qazzaz 355 


ghazwatal-usra 144 
ghusl 61 


Gil, Moshe 449, 467 


INDEX 


Gorke, Andreas 
guardianship 
doctrine of Aba Hanifa and al-Shaybani 
on—inmarriage 262-64 
Malik’s doctrine on — in marriage 
268-73 
Medinan doctrine on — in 
marriage 272-73 
in property 284 


4, 6, 461, 470 


Habban b. Hilal 164 
Habib b. Abi Thabit 
Habib b. Shahid 348 
hadath (minor impurity) 61 
hadath akbar (major impurity) 61 
hadath asghar (minor impurity) 61 
hadith 
labeling of — 
hadith (in italics) 
classified according to size 57 
meaning 13,14 
sizeofa— 55 
hadith [2-1] 75-83, 85, 101, 106 
hadith [2-1.DQK] 70, 78, 82, 105 
hadith [2-1.DQK13] 78 
hadith [2-1.DQN] 78, 82 
hadith [2-1.FDQK] 78, 80, 82 
hadith [2-1.FDQN] 78, 80, 82, 83, 105 
hadith [2-1.FDQNg] 79 
hadith [2-1.HSQK] 78-80, 82 
hadith [2-1.HSQK2] 80 
hadith [2-1.QK]| 76,77 
hadith [2-1.QKN] 69, 70, 77, 107 
hadith [2-1.QKN1] 68, 69, 76 
hadith [2-1.QN] 77, 104, 107 
hadith [2-2] 75-77, 83-85, 105 
hadith [2-2.BQN8] 84 
hadith [2-2.QN| 77, 81 
hadith [2-2.QN4] 77 
hadith [2-2.QN6] 81 
hadith [2-3] 86-92, 106 


352) 357 


13-14 


hadith [2-31FG] 89-92 
hadith [2-3.1FG18] 86, 89 
hadith [2-3.2FG] 90-92 


hadith [2-3.2FG6] 90 
hadith [2-3.BG1] 89 
hadith [2-3.G] 91 

hadith [2-3.G35] 88 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INDEX 


hadith [2-3.i2FG] 90, 91 
hadith [2-3.MG] 88 

hadith [2-3.RG] 89 

hadith [2-3.RGi] 89 

hadith [2-3.SG] 89 

hadith [2-3.8G2] 89 

hadith [2-3.YG] 88 

hadith [2-4] 92-94, 106 
hadith [2-4.GJB] 94 

hadith [2-4.GJB4] 93, 94 
hadith [2-4.GN] 94 

hadith [2-4.GN2] 93 

hadith [2-4.GNB] 94 

hadith [2-5] 69, 70, 97-103, 106 
hadith [2-5.KNi] 99, 100 
hadith [2-5.KN2] 99, 100 
hadith [2-5.N4] 100 

hadith [2-5.SKN] 101, 549 
hadith [2-5.SKTN] 99, 100, 101 
hadith [2-5.SKTN3] 98, 100 
hadith [2-5.SKTN4] 98,100 
hadith [2-5.SKTN5] 98 
hadith [2-5.WKN] 95,100 
hadith [2-5.WKTN] 101 
hadith [2-5.WKTN6] 95 
hadith [2-5.WKTN7] 95 
hadith [2-5.WKTNg| 97 
hadith [2-5.WTN] 101 
hadith [2-5.WTN2] 100, 101 
hadith [2-6] 96-97, 105, 106, 563-64 
hadith [2-6.H] 96, 97, 100, 563 
hadith [2-6.N] 96-97, 100, 563 
hadith [2-6.Ni] 95-97 
hadith [2-6.N2]-[2-6.N4] 95 
hadith [2-6.N3] 95 
hadith [2-6.N4] 99 
hadith [2-7] 98, 101, 106 
hadith [2-7.1] 98 
hadith [2-7.2] 98 

hadith [2-7.3] 98 

hadith [2-8] 103-5, 106 
hadith [2-8.N] 104 
hadith [2-8.N8] 104 
hadith [2-8.QN] 104 
hadith [2-N| 105 

hadith [2-QN] 105 
hadith [2-X2] 65 
hadith [2-X3] 65, 70, 80-83, 105 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


595 


] 65, 66, 70, 80, 82, 105 
2-X7] 69 

] 73,85 
2-Xu] 76, 78, 81 

] 78 
2-X16] go 
31] 128-35 
3-.CRi] 131 
3-1.CR2] 131 
3-1.F] 134-35, 177 
3-.F1] 135 
3-1.F2] 135 
3-1JC] 130, 164, 178, 180 
3-1JC1] 129, 131 
31JC2] 131 
3-1JCR] 131, 164, 178, 180 
3-1.RBS] 133 
34.RF] 134-35, 177,178 
3-.RF6] 135 
3-1.RJB] 130-31, 158 
3-1.RQJB] 130-31 
3-1.RSBV] 129, 131, 134 
3-1.RSVWA] 134 
3-1SR] 134 
3-1.SWA] 132-34 
3-1.SWA1] 132 
3-1.SZWA] 132-35 
3-1.SZWA1] 133 
3-1.ZWA] 132, 133, 135 
3-2] 135-41, 177, 565 
3-2.FR] 136,178 
3-2.S] 141 
3-2.SF] 136, 138, 141, 565 
3-2.SF3] 136 
3-2.SFG] 136 
3-2.SFGQ] 136, 138, 139 
3-2.SFGRd] 137,178 
3-2.SFGRd6] 140 
3-2.SFGRQ] 136, 138, 139 
3-2.SFGRQ2] 139 
3-2.SFHRd] 137 
3-2.SFHRd4] 140,141 
3-2.SFQ] 136, 138, 139 
3-2.SFRd] 137, 178 
3-2.SFRd6] 140, 141 
3-2.SFRQ] 136, 138 
3-2.SFTd] 137 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


596 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


3-2.SFTdi] 140 
3-2.SFTd2] 140 

3-3] 141-42, 151 

3-3.S] 142,148 

3-3.SR] 142, 178 

3-3.SR1] 142 

3-3.SR2] 142 

3-4] 142-48, 181 

3-4a] 143-45 

3-4a.L] 143, 145, 181, 565 
3-4a.LGZP] 145 

3-4a.LJ] 143, 145, 181 
3-4a.LZ] 143-45, 181 
3-4a.LZ5] 143 
3-4a.LZGP] 143 
3-4a.LZP] 143,145 
3-4a.LZP4] 143 
3-4a.LZT] 143, 144, 181 
3-4a.LZT1] 144 

3-4b] 145-48 

3-4b.L] 146-48, 565 
3-4b.Li] 146 

3-4b.L2] 146 

3-4b.L27] 146, 565 
3-4b.L28] 146 

3-5] 148-59, 178, 564-66 
3-5.FZT] 158-59, 163 
3-5-K] 149-52, 156, 162, 180 
3-5-KFC1] 149 
3-5-KFC2] 149 
3-5-KFCN] 149 
3-5-KFHa] 150 
3-5-KFNHd4] 149, 150, 156 
3-5-KFNHd5] 151 
3-5-KFTHa] 150 
3-5-KFTHa1] 151 
3-5-KFTHa2] 151 
3-5-KFTHa5] 150 
3-5-KFTHag] 150 
3-5-KFTHaio] 152, 544, 547 
3-5.KFTHd] 150 
3-5-KMR] 149 

3-5-KN] 150 

3-5-KRHd] 150 
3-5-KRN] 150 

3°5.Q] 157-58, 164 
3-5-QFAMi] 157 
3-5-QFAM2] 158 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


3-5-QFC] 
3-5-QRC] 
3-5-QRCM] 
3-5-QRCN] 157, 158 
3-5-QRS] 157,158 
3-5-QS] 157 
3-5-QS1] 158 
3-5-QS2] 158 
3-55] 148, 564 
3-554] 148 
3-555] 148, 154 
3-5-U] 152-57, 164, 180 
3-5-UCM2] 152 
3-5-UFC] 180 
3-5-UFCM] 154, 180 
3-5-UFCM5] 565 
3-5-UFCM6] 156, 565, 
3-5-UFCM8] 565 
3-5-UFNH1] 150 
3-5-UFNH2] 150 
3-5-UFNHd] 154 
3-5-UFS] 154 
3-5-URC] 154, 180 
3-5-URCM] 154, 180 
3-5-URCM1] 155 
3-5-URCM2] 155 
] 


157, 180 
157, 158 
157, 158 


3-5-URCM3] 155 
3-5-URCM4] 155 
3-6] 159-60, 165 
3-6.AQS1] 159, 160 
3-6.AQS2] 159, 160 
3-6.AQSWKCN ] 
3-6.AQWSKC] 159, 178 
3-6.SFQWK] 159 
3-6.WSKCN] 159 
3-7] 160-64, 564, 565 
3-7-KG] 161-62 
3-7-KGM] 163 
3-7-KGM1] 161 
3-7-KGZ] 163, 164 
3-7-KGZ1] 158 
3-7-KGZ2] 158 
3-7SG2MA] 160, 178 
3-7SG2MPA] 160 
3-7SG2MPA1] 161 
3-7.Z] 158, 162, 164 
3-8] 164-69 
3-8.FAKCNU] 167 


Hiroyuki Yanagihashi - 


INDEX 


159, 160, 180 


978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


INDEX 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


3-8.FC] 168 
3-8.FGSCBNU] 166, 178, 180 
3-8.FGSCBNU3] 168 
3-8.FGSCBNU6] 166 
3-8.FKC] 165-69, 180 
3-8.GC] 168 
3-8.RHCB3] 178 
3-8.RSHC] 180 
3-8.RSHCi] 165 
3-8.RSHC2] 165 
3-8.RSHCB] 165 
3-8.ZRSHT] 166 

3-9] 169-76 

3-9-A]  171-73,175 
39-A4] 171 

39-Ag] 172 

3-9-D] 170-73, 175, 176 
3-9.D14] 172 

3-9.DP] 174 

3-9.DP2] 170, 174 

3-9-K] 173,175 

3-9.Q] 173-76 

39.95] 173 

3-9-QP] 173,174 
3-9.QP6] 173 

3-9.QP7] 173 

3-9.S] 169-70, 172, 175, 549 
3-9.S16] 169 

3-9-2Q] 174,175 
3-9.2Q4] 174 

3-10] 176-77 

3-S] 178-81 

3X9] 148 

3-Xi0] 148 

3-Xu] 154 

3-X12] 162 

3-X13] 163 

3-X14] 164 

3-X15|] 164 

3-X16] 171 

3-X17] 171 

4-.KA] 216 

4-.KAM] 221, 236 
4-1.KAMi] 215 
4-1.KAM2] 216 

4-3] 221-42, 548, 562-63 
43] 244 

4-3.iH] 245 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


4°3.iN] 245 

4°3.1T] 245 

4-3a] 221, 223-33, 563 
4-3a.FiD] 225 
4-3a.FiH] 228, 233, 548 
4-3a.FiH2] 228 
4-3a.FiN] 
4-3a.FiN3] 246 
4-3a.FiN27] 219, 224, 228 
4-3a.FiN39] 246 
4-3a.FiT] 228, 233 
4-3a.FiT8] 246 
4-3a.FiTu] 246 
4-3a.FiU] 225, 545 


4-3a.QF] 

4-3a.QFiA | 
4-3a.QFiH1] 
4-3a.QFiH2] 
4-3a.QFiHB] 


229-33 
225, 229-32 
231, 232 


4-3a.FiY] (Y = H, T, U, D,N) 


223, 231, 232 
232-33, 545, 546 


597 


225, 227, 228, 233, 548 


227-29 


hadiths [4-3a.QFiHB1|—[4-3a.QFiHB7] 546 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


4-3a.QFiHB8] 232, 546 
4-3a.QFIHBio] 545,546 
4-3a.QFiHBu] 546 
4-3a.QFIN] 225, 545 
4-3a.QF-N] 225, 229 
4-3a.QF-N3] 229 
4°3a.Q-H] 227 
4-3a.QiH] 226-27, 545 
4-3a.QiH2] 226 
4-3a.QiH4] 226 
4-3a.QiH5] 246 

4-3b] 222, 233-42, 563 
4-3b.F-H] 240, 241 
4-3b.F-H2] 240 
4-3b.F-H3] 240 
4-3b.FiH] 241 
4-3b.FiT] 241 
4-3b.FiT1] 241 
4-3b.FiT2] 246 
4-3b.F-N] 240, 241 
4-3b.F-Ni] 238, 239 
4-3b.F-N2] 240 
4-3b.F-N3] 241 
4-3b.F-T] 240, 241 
4-3b.QFiNi] 238, 239 
4-3b.QFiN3] 238 
4-3b.QFiN4] 238 


Hiroyuki Yanagihashi - 


978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


598 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


4°3C] 


4-X1] 
4-X2| 


4X15] 
51] 
5-11] 
51.14] 


5-1.1C] 


5-1.1D 
5-1.1E] 
5-1.3A 


5-1.3B 


5-1.6E 
5-1.D] 
5-2] 

5-2.1A 
5-2.1C 


4-3b.QFiT] 
4-3b.QF-N] 
4-3b.QF-N1] 
4-3b.QF-N3] 
4-3b.Q-N7] 


4-3c.FiT] 
4-3C.F-N] 242 
4-3c.QiN | 


4-X7.1] 
4-X7.2] 213 


] 
5-1.1A3] 305 
] 


] 
51.1A15] 305 

] 

] 


5-1.3A1] 


5-1.6A] 


239 

232 
235-37 
242 

237 

222, 242, 563 

242 


242 
208, 209, 220, 238 
209, 227 

213 


231 


288-99, 302-6 


293, 302, 320 


288, 291-94, 297, 302-6, 547 


395 


395 
291, 305 
395 


305 
305 
304, 305 
264, 268, 271, 287, 288, 


293-94, 303-6, 547 
5-1.1C1] 
571.16 | 
571.107 | 
571.1C8] 
5-1.1C21] 
5-1.1C28] 
5-1.1C29 | 


293 
305 
269, 290 
277 
305 
305 
305 
295-97) 547 
297 
288 
292 
298-99 
292, 296, 303 


297 
295-96 
288-91, 299-302, 551, 556 
305 


5-2.2A] 
5-2.2C] 


305 
299 


264ng, 288, 299, 303-5, 309 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


5-2.2C6 | 
5-2.2C18 | 
5-2.4C] 
5-2.5A] 299 

5-2.7A] 301 

5-2.8C] 301-2 

5-2.8Ci] 301 

5-2.D] 300-301 

5-3] 309-11 

5-3L-AF] 307, 309, 301 
5-31bAF] 309, 310 
5-3IbAH] 309, 310 
5-3JbAH8] 312 
5-31bAR] 309, 310 
5-3.1btARi1] 309, 310 
5-3.1btAR2] 309, 310 
5-3..tAF] 309, 310 
5-3.ctKNi] 3u 
5-3..tKN2] 3 
5-3.t-N] 3 

5-4] 264, 312-17 
5-4.1-AR] 312 
5-4.IpAU] 312-13 
5-4.[IpAU2] 312 
5-4.IpAU4] 307, 313 
5-4.IpAU5] 312-13 
5-4.1tAM] 313 
5-4.K-KM] 278, 314-17 
5-4.K-KR] 314, 316 
5-4.KtKM] 314, 316, 317 
5-4.KtKMi] — 307, 314-16 
5-4.KtkKR] 314 

5-5] 264, 317-20 
5-5.1-KR] 318, 320 
5-5.ItKRi] 318, 320 
5-5.ItKR2] 318, 320 
5-5.ItKR3] 307, 318, 320 
5-5.KbKL] 319 
5-5.KbKLi] 320 
5-5-KbKL2] 320 
5-5-K-KRi] 318 
5-5-K-KR2] 318 
5-5-K-KR3] 318 
5-5-KtKR] 319, 320 
5-5-KtKR2] 319 
5-5-KtKRg| 277 
5-5-KyK] 319, 320 

5-6] 325-27 


290 
309 


Hiroyuki Yanagihashi - 
Downloaded from Brill.com07/02/2023 05:36:55AM 


288, 299, 300, 303-5 


INDEX 


978-90-04-39109-3 


via Wikimedia 


INDEX 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


5-6.B] 
5-6.F] 
5-6.F6] 
5-KKF] 
5KyK] 
5X1] 


325, 326, 327 
326, 327 
326 
263, 264, 278, 306 
263, 278, 291, 306, 307, 320 
266 


274, 
272, 273, 302 
273, 274 
274 

276 
5-X14] 282 

5-X16] 316-17 

6-1] 349-51 

6-1.DFB] 350, 409 
6-1.DFBi] 351 
6-1.DFB2] 351 
6-1.DGF] 350, 351, 409 
6-1.DGFi] 350 
6-1.DSB] 409 
6-1.DSB1] 350, 361 
6-1.DSB2] 350, 361 
6-1.DSFB| 349, 350, 409 
6-1.DSFBu] 349 
6-1.DSFB13] 349 
6-1.GF] 351 

6-1.GF4] 351 

6-2] 352-54 

6-2.D] 352, 353, 358 
6-2.D5] 561 

6-2.N] 352, 353, 358, 410 
6-2.ND] 352, 353 
6-2.UY] 409 

6-2.Y] 410 

6-2.YN] 352-53, 409 
6-2.YN5] 352 
6-2.YNR] 352-53, 358, 409 
6-3] 354-55 

6-3.-UN] 354, 356, 357, 410 
6-3.UNg] 354 
6-3.UNu] 355 
6-3.UY] 354, 410 

6-4] 356-57 
6-4.1FUN] 356, 357, 370 
hadith [6-4.1FUN2] 381 
hadith [6-41FUN3] 357 
hadiths [6-4.1FUN4]-[6-4.1FUN6] 


356, 381 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadiths 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


599 


6-4.1UN] 
6-4.SUN] 
6-4.SUN1] 
6-4.UN] 
6-5.2] 
6-5.3] 359 
6-5.4] 359 
6-6] 4u 
6-6.3] 363 
6-7] 411 
6-7.AM4] 
6-8 
6-8.4] 
6-8.5] 365 

6-9] 365-68, 411 
6-9.Q1]-[6-9.Q3] 
6-9.QB] 367 
6-9.QBA3] 365 
6-10] 368-69, 383 
6-1] 370 

6-111] 370 
6-12] 356, 374-79, 380, 382, 383, 405, 


357 
356-58, 410 
354) 355) 357 
356 
359 


364, 367 
365, 411 
365 


367 


4 


6-12.1F ] 
6-12.1FA | 
6-12.1FA3 | 
6-12.1FG | 
6-12.1F H] 
6-12.2SF5 | 
6-12.2SFG] 
6-12.28 FG2 
6-12.2sFG3 
6-12.28FG7 
6-12.2SFR] 
6-12.2sTFR 
6-12.2WF] 376, 383 
6-12.2wF2] 381 
[6-12.2wF3]-[6-12.2wF 5] 
6-12.2wFG] 377, 378, 380 
6-12.2wFGu] 375 
6-12.d] 376, 405 

6-12.s] 376-78, 405, 409 
6-12.w] 376, 377, 379, 405 
6-13] 4u 

6-13.1] 381, 386 

6-14] 382-84, 397, 411 
6-14.M] 397 

6-14.Mi] 370 


357) 376 
356, 371, 375, 376, 380 
374 
376 
382 
383 
376 
378 
378 
375 
383 
383 


381 


Hiroyuki Yanagihashi - 978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


600 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


hadiths [6-15.Y] and [6-15.noY] 


hadith 
hadith 
hadith 
hadith 
hadith 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


6-14.M2] 
6-14.M4] 
6-14.M8] 
6-14.MY3] 
6-14.MY5] 
6-14.MY6] 
6-14.MY7] 397 

6-15] 359, 378, 383-86, 389, 390, 
392-96, 398-405, 409—-n1, 560-61 
6-15-MP] 394-96, 398 

6-15.MP1] 385, 386 

6-15.MP17] 385, 386, 393 
6-15.MPN] 398 
6-15.MPN1] 385, 387 
6-15.MPN5] 384, 386 
6-15.P] 394-96, 398 
6-15.PN] 398, 399, 402 
6-15.PN2] 399 
6-15.PN3] 399 
6-15.PN3]-[6-15.PN5] 
6-15.PN14] 398, 399 
6-15.PN15] 384 
6-15-PN23] 399 


397 
397 
397 

382, 384, 397 

397 

383, 397, 400, 402 


358 


404-5 
6-15.YM] 
6-15.YMN] 
6-15.YP] 398 

6-15.YPN] 398, 399, 402, 403 
6-15.YPN3]—[6-15.YPN5] 341, 342, 
348, 358, 382, 399, 408, 560 
6-15.YPNi0] 399 

6-16] 387-88, 390, 392-94 

6-16.6] 387 

6-16.9] 388 

6-16.15] 388 

6-16.16] 388 

6-16.21] 388 

6-17] 388-89, 390 

6-17.3] 388 

6-18] 405-7, 411 

6-18.GGB] 406, 407 
6-18.GGBL] 406 

6-18.GW1] 407 

6-18.GWB] 407 

6-18.GWBK] 399, 407 

6-19] 407-9 

6-19.GK] 408 

6-19.GK4] 408 


398, 399 
398, 399 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith: 


hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 
hadith 


6-19.GKY ] 
6-19.GW] 
6-X16] 
6-X17 | 
6-X18] 
6-X19] 


408 

407, 408 

374) 379 

379 

380 

386-87, 389, 390 
6-X20] 388-g0 

71] 444-56, 470 
7-.KDYQA] 449, 455, 456 
7-1. KDYQA2 | 
71KYDQA] 449 
7-1.KYDQA4] 447, 448, 450 
7-2] 456-64, 470 
7-2.KD*Y] 463 
7-2.KDYQA] 461, 464 
7-2.KD*YQA] 462, 463 
7-2.KD*YQA1| 
7-2.KD*YQA2| 
7-2.KD*YQA3| 
7-2.Q] 458 
7-2.QA] 457 
7-2] 469 
s [7-2.YD*QN1]-[7-2.YD*QN3]| 
461 
7-2.YD*QN2 | 
7-2.Y(D)*QN] 461 
7-2.YK(D)*] 449, 459 
7-2.YK(D)*QN] 461 
7-3] 464-65, 470, 471 
7-4] 465-67, 470, 471 
7-4.IMD2] 447, 467 
7-4.IMDRW2] 466 
7-4.MDRW6] 466 
7-5] 468-69 

7-5-D] 468, 469 
7-5-D1] 468 

7-5F] 468 

75M] 468 
7-5MD] 468 
7-5:T] 468, 469 
7-5-Y] 468, 469 
7X] 449 

81] 490-95 
8-1.IBF] 506 
8-1.IBFi] 493-95 
8-.TBF] 506 
8-.TBFi] 490 
8-1.TBF3] 493 


463 
463 


462, 463 


Hiroyuki Yanagihashi - 


444, 446, 448, 


INDEX 


454 455 


457, 462, 463, 469 


458, 


978-90-04-39109-3 


Downloaded from Brill.com07/02/2023 05:36:55AM 


via Wikimedia 


INDEX 601 


hadith [8.TQF] 491, 506, 529 hadith [8-7.P] 531 

hadith [8-.TQF2] 491, 492, 515 hadith [8-7.WBMYQ] 522 

hadith [8-.TZ] 491, 492, 506, 515, 529 hadith [8-7.;WBMYQ2]__ 518, 519, 520 
hadith [8-2] 495-501 hadith [8-7.WMQY] 522 

hadith [8-2.GWZBM] 496, 499-501, 506,507 ~_—shadith [8-7,. WMQY1] __ 519, 520, 521 
hadith [8-2.GZBM] 496, 500, 501, 506 hadith [8-7.WMQY2] 521 

hadith [8-2.IBF] 494-98, 506 hadith [8-7.WMY] 518 

hadith [8-2.IBF2] 496-97 hadith [8-7.Y| 518, 522 

hadith [8-2.IZBF] 496, 498, 506 hadith [8-Xi]_ 51 

hadith [8-3] 501-6 hadith [8-Xi1]  5u 

hadith [8-3.ABQ] 504-6, 529 hadith [8-X1.2] 511 

hadith [8-3.AIBQ] 502, 504, 505 hadith [8-X2] 522 

hadith [8-3.APBQ] 504-6, 529 hadith [8-X3] 526 

hadith [8-3.APBQ3] 504 hadith [8-X4] 530, 531 

hadith [8-3.AQ] 529 hadith [8-X5] 530 

hadith [8-3.1Q] 502 hadith [8-X6] 530 

hadith [8-3.P] 503, 506 hady 206, 207, 209, 211, 215, 236, 239, 240 
hadith [8-3.PQ] 506 Hafs b. ‘Abd Allah 444 

hadith [8-3.PQ1] 503 Hafs b. Ghiyath 132, 266, 304, 305, 466 
hadith [8-3.PQ2] 503 Hafs b.‘Umar 103, 352 

hadith [8-3.TB] 506 Hafsa bint ‘Abd al-Rahmaan b. AbiBakr 88, 
hadith [8-3.TBW] 529 265, 274 

hadith [8-3.TBWP] 505, 506, 529 Hafsa bint ‘Umar 349, 350, 351 

hadith [8-3.TBWP3] 505, 506 Hajar 67,68 

hadith [8-3.TP] 506 haji 205 

hadith [8-3.TSPIQ] 503, 506 al-Hajjaj b. Abi‘ Uthman 530 

hadith [8-3.TSPIQ2] 501, 502, 506 al-Hajjaj b. ‘Amr al-Sawwaf 216 

hadith [8-3.TSPQ] 502, 506 al-Hajjaj b. ‘Arta 2 

hadith [8-4] 508-9 al-Hajjaj b. al-Hajjaj 444 

hadith [8-4.BN] 509 Hajjaj b. (al-)Minhal 352, 509 

hadith [8-4.LN] 509 Hajjaj b. Muhammad = 354 

hadith [8-4.LN5] 509 Hajjaj b. al-S#ib 319 

hadith [8-4.LNP] 509, 511 al-Hajjaj b. Yusuf 389, 390, 392, 393 
hadith [8-4.WN] 509, 51 al-Hakam b. Misa 282, 355 

hadith [8-5] 510-11 al-Hakam b. NafiS 162 

hadith [8-5.AS] 510 al-Hakam b. ‘Utayba 157, 266, 390, 523 
hadith [8-5.AS1] 510 Hakim b. Jabir 385, 392, 393 

hadith [8-5.KS] 510 al-Hakim al-Naysaburi 23, 104 

hadith [8-5.KS1] 510 haldiqq 360 

hadith [8-5.KS2] 510 halif (confederate) 443 

hadith [8-5.LS] 510, 51 Hammad b. AbiSulayman 74, 126, 361, 523, 
hadith [8-5.WN] 510 528 

hadith [8-6] 513-17, 566 Hammad b. Salama 29, 31, 46, 75, 77, 81, 
hadith [8-6.Q41] 514, 515 83-85, 93, 94, 105, 165, 166, 349, 350, 
hadith [8-6.Q42] 514, 515 355) 510 

hadith [8-7] 518-22 Hammad b. Zayd 77, 84, 355, 385, 394, 396 
hadith [8-7.MY] 518-19, 522 Hammam b. Munabbih 510 

hadith [8-7.MY2] 519 Hammam b. Yahya 15, 16, 137, 398, 509 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


602 


Hamza b. ‘Amr al-Aslami 

Han 37, 38, 40, 43, 45-48 

Hanash b. ‘Abd Allah 387, 388, 393 

Hanzala b. ‘Ali 175 

Haql b. Ziyad 355, 357 

al-haram 208 

harbt 447, 448, 451, 452, 454, 458, 459, 462 

al-Harith b. ‘Abd al-Rahman 65, 369, 460 

al-Harith b. Sulayman 505 

al-Harth b. Suwayd 465 

Harun b. al-Hakam 218 

Harun b. Said 173 

al-Hasan b. ‘Ali 398, 501 

al-Hasan b. ‘Arafa 165 

al-Hasan b. A‘yan al-Harrani 31 

al-Hasan b. al-Hurr 266 

al-Hasan b. Maymiin 452 

al-Hasan b. Muhammad al-Za‘farani 83 

al-Hasan b. al-Sabah al-Bazzar 84 

al-Hasan al-Basri 40, 207, 215, 273, 280, 286, 

347) 359) 523 

Hashim b. Qasim 157 

Hatim b. Ismail 98, 449, 458 

hawala 347 
according to the Hanafis 
according to the non-Hanafis 
definition by Ibn Surayj 372 
definition by al-Juwayni 402-3 
definition by Malikis 372 
muqayyada (restricted hawala) 401 
mutlaqa (unrestricted hawala) 401 
restricted — 401-2 
unrestricted — 401 

al-Haytham b. Habib al-Sayrafi al-Kufi 130 

Haywa b. Shurayh 149, 170 

Hayyan b. ‘Ubayd Allah 397 

Hen 53 

hilf 457, 459 

hill 209, 236 

Hin 53 

Hisham b. Abi ‘Abd Allah. + Hisham 
al-Dastuwa’i 

Hisham b. ‘Ali 15 

Hisham b.‘Ammar 406, 449, 458 

Hisham b. Hassan 131, 266, 274 

Hisham b. ‘Urwa 89, 169, 172, 173, 175, 213 

Hisham b. Zayd 164 


sau 


Hisham al-Dastuwa’i 


169-76 


401-2 
372-74 


137, 299, 310, 368 


INDEX 


hy 53155 
Hyp 18,19, 29, 40, 53 
definition 18 
yn 19-20 
Him 40, 43, 47, 48, 53 
definition 37-38 
al-Hudaybiya 73, 153-55, 157, 168, 180, 207, 
208, 214, 218-20, 223-30, 232-34, 
239-41, 546 
Hudba b. Khalid 84 
al-Hujawi 373 
Humayd b. Han’ 393 
Humayd b. Hilal 530 
Humayd b. Mas‘ada 
Humayd b. Qays 
Humayd al-Tawil 
al-Humaydi 381 
Ayn 53 
Hunayn 


229, 240 
219, 224, 228, 381 
129, 131, 134, 136 


137, 138, 140, 141, 226, 453 

Husayn b. ‘Alial-Ju‘fi 157 

Husayn b. Hassan al-Asadi 210 

al-Husayn b. Ismail 310 

Husayn b. Muhammad b. Bahram al-Marwazi 
(al-Marwaridhi) 238, 309, 310, 375, 


458 

Hushaym _ 68, 226, 227, 301, 307, 314, 316, 317, 
462 

Ibn ‘Abbas 38n14, 40, 62, 63, 68, 69, 74, 76, 


92, 93, 127, 143, 146, 148-50, 152, 154-59, 
162, 163, 207, 211, 214, 216, 217, 219, 220, 
241, 242, 280, 281, 285, 286, 288, 291-93, 
295, 297, 298, 305, 307, 309-11, 351, 
354-57, 360-63, 366, 367, 383, 410, 448, 
518-20, 522, 544, 545, 547, 564-67 

Ibn ‘Abd al-Barr 290n125, 528 

Ibn Abi ‘Adi 229, 462, 469, 503, 565 

Ibn Abial-Dam 482, 483, 487, 488n34, 489 

Ibn AbiDhi’b _ 91, 96, 99, 100, 369, 460 

Ibn AbiLayla 528 

Ibn AbiMulayka 21, 518-20, 522 

Ibn Abi Najih (‘Abd Allah b. Abi Najih) 228, 
232, 233, 545, 546, 548 

Ibn AbiSa‘id 100 

Ibn Abi Salama (‘Abd al-‘Aziz b. Abi Salama) 
379 

Ibn AbiShayba _ 6, 8, 12, 64, 77, 97, 132, 133, 
238, 239, 300, 307, 310, 347, 382, 397, 


Hiroyuki Yanagihashi - 


978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INDEX 


399, 406, 407, 452, 453, 502, 509, 511, 
523, 527, 564 

Ibn Abi ‘Umar. > Muhammad b. Abi ‘Umar 

Ibn Abi al-Wafa 305, 402 

Ibn ‘Adi 103 

Ibn ‘Aisha 84 

Ibn ‘Arafa 492, 515 

Ibn ‘Asakir 174, 175 

Ibnal-Athir 264 

Ibnal-Hadd 166 

Ibn Hajar al-‘Asqalani 4, 26, 84, 143, 144, 170, 
174, 175) 233, 264ng, 290, 316, 402, 464, 
490 

Ibn Hanbal 72, 89, 90, 93, 125, 152, 157-59, 
162, 163, 172, 213, 226, 291, 378, 457, 493, 
496, 510, 544, 547, 548 

Ibn Hibban 83, 144, 146, 456, 490 

Ibn Hisham 153, 442 

Ibnal-Humam = 212 

Ibn Ishaq. > Muhammad b. Ishaq (Ibn Ishaq) 

Ibnal-Ja‘d 77 

Ibnal-Jarid 150 

IbnJunayd 452 

IbnJurayj 20, 65, 67, 68, 72, 76-78, 81, 83, 85, 
89, 90, 147, 150, 167, 171, 276, 298, 311, 
321, 352, 354, 518-20 

Ibn Khuzayma 24 

Ibn Lahi‘a 170, 388 

Ibn Mahdi 152, 161, 304, 313 

Ibn Maja 154, 305, 449, 461, 551 

Ibn Manzir 84,94 

Ibn Mas‘td = 210, 211, 213, 214, 265, 279, 390, 
391, 452, 501-3, 506 

Ibn Maza 345, 346, 401, 402, 525 

Tbn al-Mubarak. > ‘Abd Allah b. al-Mubarak 

(Ibn al-Mubarak) 

Ibnal-Musayyab 40, 272-74, 281, 283, 285, 
294, 300, 348, 361, 364, 492 

Ibn al-Muthanna. > Muhammad b. 

al-Muthanna 

Ibnal-Qasim 67, 87, 268, 271, 274, 275, 368, 
373) 492 

Ibn Qayyim al-Jawziyya 367 

Ibn Qudama 72, 86, 87, 378 

Ibn Rahawayh 9g, 157, 213, 232, 301, 302, 363, 
399, 407, 510, 530 

Ibn Rushd al-Hafid 125, 127, 128 

Ibn Rushd al-Jadd 66, 87, 88, 373, 389 


603 


Ibn Sad 392, 511 

Ibnal-Salah 27n9 

Ibn Shas 492, 515 

Ibn Shash al-Judhami 460 

Ibn Shubruma 281, 283, 523 

Ibn Sirin 40, 77, 266, 274, 283, 300, 347, 348, 
360, 361, 379, 380, 384, 392, 393 

Ibn Surayj 372 

Ibn Tawi 354, 361 

Ibn ‘Ulayya 77, 97, 139, 266, 298, 3u1, 347, 
384, 394, 408, 565 

Ibn ‘Umar 35, 40, 67, 75-79, 81, 83-85, 128, 
142, 143, 146-48, 176, 216, 218-20, 241, 
346, 347, 349-51, 360, 363, 374, 381, 382, 
390, 564, 566 

Ibn ‘Uyayna. > Sufyan b. ‘Uyayna (Ibn 

‘Uyayna) 

Ibn Wahb 58, 65, 66, 148, 168, 173, 274, 303, 
365, 369, 387, 388, 491, 530 

Ibrahim b. al-Hajjaj 84 

Ibrahim b. Hamza al-Zubayri 449 

Ibrahim b. al-Hasan 171, 352 

Ibrahim b. Muhammad b. Abi Yahya 

al-Aslami 103, 374, 468 

Ibrahim b. Muhammad al-Maqdisi 146 

Ibrahim b. Murra 301, 302 

Ibrahim b. Sa‘d 92, 146, 149, 297, 458, 461 

Ibrahim b.Tahman 444 

Ibrahim b. Yazid b. Sharik al-Taymi 465 

Ibrahim al-Ju‘fi 210 

Ibrahim al-Nakhat 40, 64, 74, 77, 88, 126, 
214, 267, 279, 390-92, 498, 523, 524 

‘dal-adha 231 

ihram 5, 205, 206 

yma’ 554 

‘Tkrima 40, 93, 149, 157, 216, 280, 281, 283, 
286, 294, 298, 307, 309-11, 313, 362 

‘Imran b. Anas 169 

Imrw’ al-Qays al-Kindi 

‘Trak b. Malik 88 

‘Isa b. ‘Asim al-Asadi 283 

‘Isa b.Maymin 546 

sa b. al-Mundhir 146 

‘Isa b. Yunus b. Aban al-Ramli 307, 310 

‘Isa b. Yanus (b. Abi Ishaq al-Sabi‘l) 103, 301, 
302, 304, 305 

Ishaq al-Azraq 238 

Ishaq b. Ibrahim b. Makhlad. + Ibn Rahawayh 


13, 493-99 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


604 


Ishaq b. Mansir 509 
Ishaq b. Qabisa 392 
Ishaq b. Rahawayh. > Ibn Rahawayh 
Isma‘ll b. ‘Abd al-Rahmaan al-Suddi_ 280 
Isma‘ll b. Abi Khalid 385, 392, 394-96, 
464n67 
Ismail b. Ibrahim. > Ibn Ulayya 
Ismail b. Mas‘ad 155, 397 
Ismail b. Muhammad b. al-Fadl 
Isma‘ll b. Misa al-Suddi 304-6 
Ismail b. Muslim 382, 397 
Ismail b. ‘Ubayd Allah 176 
Ismail b. Zakariyy® 132, 133, 565 
isnad-cum-matn analysis 9, 12, 104, 131, 135, 
166, 172, 312, 326, 509, 519 
Isr@il b. Yanus 93, 209, 312, 351, 45236, 465 
istibdal 347 
isti'dhan 290 
ist?mar 290 
istizka’ 482 
lyas b. Mu‘awiya 


449 


283, 300, 523 


Jabir b. ‘Abd Allah — 36, 40, 83, 95, 97, 136, 143, 
148, 165, 166, 168, 282, 563-66 

Jabirb. Zayd 126, 266, 282, 285, 300, 360, 361, 
565 

Ja‘far b. Muhammad (b. ‘Alib. al-Husayn) 31, 
166, 167, see also Ja‘far al-Sadiq 

Ja‘far b. Muhammad b. Misa al-Naysaburi 
104 

Ja‘far b. Sulayman 99, 325, 326 

Ja‘far al-Sadiq 127, 167, 278, 447, see also 
Ja‘far b. Muhammad (b. ‘Ali b. 
al-Husayn) 

jafna 93 

al-Jallah Abi Kathir 

jam’ 364 

Jamil b. ‘Abd al-Rahmaan al-Mu’adhdhin 529 

Jamil b. al-Hasan al-Ataki 266 

Jamratal-Agaba 206 

janaba 61, 87, 93 

janib 364 

Jarirb. Hazim 309, 310, 348, 493, 501 

al-Jassas 210, 216, 281, 319 

al-Jirana 226 

journey (safar) 

definition in the matter of fasting while 

traveling 125n3 


388 


INDEX 
junub 61, 62, 86 
al-Juwayni 70, 402, 403, 512, 514 
Juynboll, Gautier H.A 2, 45 
Kabb. ‘Asim 143, 146-48 
Kab b. ‘Ujra b. Umayya b. ‘Adi 9g, 72, 208, 


219, 221-45, 563 

the Kab hadith. hadith [4-3] 

al-Ka‘ba (the Ka‘ba) 153, 205, 207, 209, 218, 
228, 493 

al-Kadid 130, 148, 149, 156, 158-60, 162, 163, 
167, 168, 544 

the al-Kadid hadith. + hadith [3-5.K] 

kafala (guaranty) 271 

kafir 443, 450-52, 465 

Kahmas b. al-Hasan al-Tamimi 

kal?’ 370, 374, 375» 379 

al-Kasani 63, 7247, 102, 346, 401, 486, 488, 
499, 500 

Kathir b. Zayd 449 

Kecia Ali 262 

khabath (defilement) 62, 67, 75, 101 

Khalid b. Abi Imran al-Tujibi 64, 388, 393, 
394 

Khalid b. Abi Nawf 100 

Khalid b.‘Amr 146 

Khalid b. al-Harith — 317, 397, 510 

Khalid b. Makhlad 304, 305 

Khalid b. al-Walid 153, 168 

Khalid b. Yusuf al-Samti 129, 133, 134 

Khalid al-Hadhdha’ 15, 20, 138, 222, 242, 354, 
394, 395; 399; 563 

Khalid al-Tahhan 155, 368, 394 

Khalifa b. Khayyat 456 

Khans@& bint Khidham (Khidam) 
277, 278, 291, 306-8, 314-20 

the Khansa‘ hadith 306-21, see also hadiths 
[5-3|—[5-5], Khans@ bint Khidham 
(Khidam) 

kharij 487 

al-Khasib b. Nasih 355 

al-Khatib al-Baghdadi 146, 547 

Khaythama b. ‘Abd al-Rahman 127 

Khilas b. ‘Amr al-Hijri_ 510 


325-27 


263, 264, 


al-Khiraqi 487n33 

al-Kulayni 127, 167, 447 

Kura‘ al-Ghamim 153, 166-68 

Kurdis b. ‘Abbas al-Tha‘labi 501, 503, 505 
kurr 77,346 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


INDEX 


al-Layth b.Sa‘d 86, 88, 92, 150, 151, 166, 173, 
376, 388, 405 

Lecker, Michael 446 

Librande, Leonard 23 

Lihyan tribe 153 

Lowry, JosephE. 531 

Lucas numbers 49 


maghazi 140, 141, 155, 180, 470 

Mahdi Hasan al-Kilanial-Qadiri 210n22 

al-Mahdi (the third Abbasid Caliph) 494, 
495 

mahill 210 


Mahmiidb. Adam 407 
Mahmid b. Ghaylan 295, 547 
majlis al-‘aqd (contractual session) 342 
majorimpurity 61 
Majza’a b. Zahir al-Aslami 209 
Makhul 283 
mal ribawt (riba goods), pl. amwal 
ribawiyya 341 
Malik b. Anas 6-8, 24, 62, 65-67, 71, 81,125, 
127, 135, 142, 148-52, 159, 160, 173, 216, 
218, 219, 224, 228, 233, 246, 268-74, 277, 
281, 285, 290, 291, 293-98, 301, 304, 305, 
319-21, 323, 345, 346, 365-68, 370, 374, 
375) 378-81, 386, 392, 406, 407, 454, 460, 
528, 529, 547, 548, 555 
the date of birth 24n7 
Malik b. ‘Aws b. al-Hadathan 405, 406 
Ma‘mar b. Rashid —_46, 90, 99, 131, 140, 147, 
150, 216, 292, 297-99, 313, 317; 379, 510, 
546 
Ma‘mar b. Sulayman 310 
Ma‘nb. ‘Isa 460 
Mansir b. al-Mu‘tamar 88, 152, 154-57 
Ma‘qil b. Ubayd Allah al-Harrani 31 
Ma‘qilb. Yasar 276 
al-Marghinani 212, 230, 236 
Marr al-Zahran 148, 158, 159, 162-64 
marriage 
Kufan doctrine on the — contract 
arranged by the bride for herself 
264-68 
Malik’s and Medinan doctrines on 
the — contract arranged by the bride 
for herself 273-75 
al-Shafii’s doctrine on the — contract 
arranged by the bride for herself 
275-77 


605 


thesis 1 concerning the right to decide 
the — of a virgin who has once 
married 279-81 
thesis 2 concerning the right to decide 
the — of a virgin who has once 
married 281-82 
thesis 3 concerning the right to decide 
the — of a virgin who has once 
married 282-85 
al-Marwa 205, 218 
Marwan b. al-Hakam 
Marwan b. Muhammad al-Tatari 104 
Maslama b. ‘Alt 274 
al-Mawardi _70, 210, 218, 489 
Maymiuna 86n96 
mazalim 489 
The Medina Charter. > The Constitution of 
Medina 
Melchert, Christopher 
minorimpurity 61 
migat 205, 213, 236 
Miqsam 157 
Mis‘ar b. Kidam 360 
al-Miswar b. Makhrama_ 218 
Mitter, Ulrike 3 
Motzki, Harald 2, 3, 10, 42, 43, 45, 561 
Mu‘adh b. Mu‘adh 352 
Mu‘adh b. al-Muthanna b. Muadh = 229 
muhad 452, 468 
Mu‘allab. Asad 241 
Mu‘awiya b. Abi Sufyan 384-809, 392, 
394-96, 398, 495, 501 
Mu‘wiya b. Salih 104, 161, 280 
Mu‘awiya b. Sallam 368 
mudd 73, 86-88, 208, 230-32 
mudda‘ ‘alayhi 480, 482, 484-86, 490, 492, 
493) 504, 507, 515, 520, 522, 523, 527-31 
muddat 480, 484-87, 490, 492, 493, 498, 
504, 507, 514, 515, 520, 522, 523, 527-30 
mudda‘ and mudda‘ ‘alayhi 
Hanafidefinition 485-86, 505, 527 
Hanbali definition 484 
Maliki definition 484, 492 
Shafitdefinition 484 
thesis 1 concerning the definition 
of — 491-92, 498, 500, 506, 507, 515, 
527, 528 
thesis 2 concerning the definition 
of — 492, 498, 500, 506-08, 517 


211, 219 


480, 481, 483 


Hiroyuki Yanagihashi - 978-90-04-39109-3 
Downloaded from Brill.com07/02/2023 05:36:55AM 
via Wikimedia 


606 


muddat and mudda4 ‘alayhi (cont.) 
thesis 3 concerning the definition 
of — 504-7, 516 
muddat al-daf° 485 
Mufaddal b. Muhalhil 156 
muhal 401 
muhal ‘alayhi 401 
al-Muhallab b. Abi Sufra 233 
Muhammad b. Aban b. Salih 266 
Muhammad b. ‘Abbad _ 67, 76, 77, 79, 83, 356, 
381 
Muhammad b. ‘Abd Allah b. ‘Abd al-Hakam 
170 
Muhammad b. ‘Abd Allah b. ‘Amr b. al-‘As 
456, 459, 469 
Muhammad b. ‘Abd al-Majid al-Madani_— 174 
Muhammad b. ‘Abd al-Malik b. Abi 
al-Shawarib 240 
Muhammad b. ‘Abd al-Rahman b. Abi Layla 
157 
Muhammad b. ‘Abd al-Rahman b. Sa‘d 
143-45 
Muhammad b. Abi Hafsa 147 
Muhammad b. Abi‘Umar 228 
Muhammad b. Abi Yahya al-Aslami 98 
Muhammad b. Abi Ya‘qub 348 
Muhammad b. al-‘Al& 78 
Muhammad b. ‘Ali b. al-Husayn 165-168 
Muhammad b. ‘Amr b. ‘Alqama al-Laythi 
300 
Muhammad b. ‘Amr b. ‘Ata 165, 168 
Muhammad b. ‘Amr b.al-Hasan 143 
Muhammad b. ‘Awf al-Ta1 147 
Muhammad b. Bashshar _ 57, 142, 143, 231, 
235, 313, 352, 509, 565 
Muhammad b. Dawid = 310 
Muhammad b. Fudayl 157, 318, 359 
Muhammad b. Harb al-Abrash 146, 147 
Muhammad b. Hatim 356, 505 
Muhammad b. Ibrahim b. Abi ‘Adi 352 
Muhammad b. Ibrahim b. al-Harith 
al-Tamimi 66 
Muhammad b. Ishaq (Ibn Ishaq) 79-82, 85, 
95, 96, 99-102, 105, 106, 130, 140, 141, 144, 
149-51, 155, 158, 163, 180, 208, 209, 297, 
298, 319, 406, 442, 455, 458, 459-62, 
469, 471, 546 
Muhammad b. Ishaq al-Saghani 282 
Muhammad b. Ja‘far b. al-Zubayr 78-83, 491 
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Muhammad b. Ja‘far (Ghundar) 
235) 352 
Muhammad b. Ka‘b 101, 280, 283, 294 
Muhammad b. Khalid b. Khidash 384 
Muhammad b. Mahbab 349 
Muhammad b. Makhlad 314 
Muhammad b. Ma‘mar_ 164, 509 
Muhammad b. Mansir 464 
Muhammad b. Marwan al-‘Ugayli 266 
Muhammad b. Minhalal-Darir 509 
Muhammad b. al-Munkadir 73, 146, 468 
Muhammad b. Mudatil al-Razi 134 
Muhammad b. Misa al-Harthi 98 
Muhammad b. al-Musaffa 146 
Muhammad b. Muslim 519 
Muhammad b. al-Mutawakkil 216 
Muhammad b. al-Muthanna 57, 108, 229, 
231, 235, 503 
Muhammad b. RafiS 156 
Muhammad b. Rashid al-KhuzaI 458 
Muhammad b. al-Sabah 310, 406 
Muhammad b. Sahl b. ‘Askar 108 
Muhammad b. Sa‘id 94 
Muhammad b. Sirin. > Ibn Sirin 
Muhammad b. Sulayman b. ‘Ubayd Allah 
494, 495, 497 
Muhammad b. ‘Ubada __79, 83 
Muhammad b. ‘Ubayd go, 239 
Muhammad b. ‘Ubayd Allah b. Abi Sulayman 
al-‘Arzami 530 
Muhammad b. al-Walid b. ‘Abd al-Majid b. 
Zayd al-Busri 235 
Muhammad b. al-Walid al-Zubaydi 147 
Muhammad b. Yahya b. Sahl b. Muhammad 
al-‘Askari 3u1 
Muhammad b. Yahya al-Qat‘i 108 
Muhammad b. Yazid al-Kilat 460 
Muhammad al-Baqir (the fifth Shi‘l Imam) 
278, 326 
al-Muharrar b. Abi Hurayra 128 
muhil 372, 401, 403 
muhrim 205 
the ancient doctrine regarding a — 
suffering from illness 221 
the classical doctrine regarding a — 
suffering from illness 221 
Mujahid b.Jabr 40, 77, 90, 126, 148, 152, 
154-57, 214, 217, 219, 221-32, 241, 244, 
283, 284, 381, 563, 567 
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Mujamma‘ b. Yazid al-Ansari 307, 318 

Mujamma‘ b. Zayd b. Jariya 277 

mumin, pl. muw’minin 443, 448, 450, 451, 
455) 457) 465 

al-Mundhir b. al-Zubayr 274 

muqassa (offset) 345 

Mudatil b. Hayyan 283 

muqayada (barter) 343 

al-Murar 153 

Musa b. ‘Abd Allah al-Juhani 90 

Musa b. AbiTamim 370 

Misa b. ‘Isa 146 

Misa b. Isma‘ll al-Tabdhtki 

Musa b. Talha 164 

Musaddad 93, 94, 155, 229, 246, 556 

mushrik 465 

muslam fihi 343 

Muslim al-A‘war 130, 158 

Muslim (b. al-Hajjaj) 139, 173, 238, 239, 356, 
382, 499, 551 

Muslim b. Kaysan 130 

Muslim b. Khalid 72, 76, 78, 83, 276 

Muslim b. Yasar 384, 392, 393, 398, 399 

mustamin 447, 451, 453N40, 456, 458, 459, 
462, 464, 465 

Mutarrif b. Tarif al-Harithi 100, 305, 464, 465 

al-Muthanna b. Mu‘adh al-‘Anbari 229, 242 

Muwarrig al-Tjli 132, 133 

muzdbana 366, 367, 368 

al-Muzani, ‘Abd Allah b. Ma‘qil 
‘Abd Allah b. Ma‘qil 

al-Muzani, Isma‘ll b. Yahya 

Muzdalifa 206 


77) 84, 349 


235, see also 


67, 76, 78 


al-Nadr b. Anas 510 
Nafi‘ b. Jubayr b. Mut‘im 
Nafi‘b. ‘Umar 518, 522 
Nafis, the mawla of Ibn ‘Umar _ 3, 31, 40, 46, 
146, 147, 295, 296, 374-77, 380, 382, 383 


263, 283, 291-97 


najas_ 67,76 

Najiya b. Jundab al-Aslami 209, 230 

al-Nas@1 143, 155, 156, 163, 171, 326, 493, 505, 
547, 551 

Nasiruddin al-Khattab 461 

Nasr b. ‘Alial-Jahdami 144, 406, 520 

al-Nawawi 71, 373, 447, 467, 484, 485, 
488n34, 514 

nuzul 23 
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Old Testament 451 


partial ablution 61 
partial common link (pcl) 
Pavlovitch, Pavel 6,8 
pel (partial common link) 233 
pre-emption (shuf‘a) 10 
prevention of pilgrimage 
Basran doctrine on —byanenemy 215 
Basran doctrine on — on account of 


10, 233 


illness 215-16 

Kufan doctrine on — by an enemy 
208-10 

Kufan doctrine on — on account of 
illness 210-15 

Meccan doctrine on— 217 

Medinan doctrine on — by an enemy 
218 

Medinan doctrine on — on account of 
illness 218-19 

al-Shafi’s doctrine on — by an 
enemy 219-20 


al-Shafi’s doctrine on — on account of 
illness 220 
prohibition of delay 
meaning 343 
inasalam 359-63 
in an exchange of gold for silver 
397 
in the matter of a monetary 
claim 343-58 
prohibition of excess 
in an exchange of gold for gold etc. 
380-96 
meaning 343 
thesis 1 in the matter of the — in an 
exchange of gold for gold and silver for 
silver 377, 378 
thesis 2 in the matter of the — in an 
exchange of gold for gold and silver for 


342-43, 


silver 378 


Qabisa b. Dhu’ayb 36, 40, 392, 393 

Qabisa b. ‘Uqba 157 

al-Qa‘nabi, ‘Abd Allah b. Maslama 
364, 406, 407 

qard (loan for consumption) 346 

gasama_ 521 
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al-Qasim b. Muhammad 64, 88-91, 100, 269, 


272-74, 276, 277, 294, 307, 318, 319, 374 
al-Qasim b. al-Walid 157 


Qatada 15, 16, 69, 126, 137-41, 155, 207, 215, 
283, 300, 348, 349, 398, 444, 509, 510, 
523, 565 

gqawad 469 

“al-qawl qawl...” 483, 522-26 

Qays b. al-Rabi° 96, 357, 452 


Qays b.‘Ubad 455 

Qaz‘a b. Yahya 160, 162, 163 

qirba 68,69, 72 

Qnm 58 

Qudayd 130, 148, 149, 157, 158, 164 
the Qudayd hadith. > hadith [3-5.Q] 


al-Qudiri 212, 265, 267, 486 
qulla 

definition ofa— 71-75 
Quranic verses 

2185 125 

21196 207, 210, 214ff 


2:237 278-85, 287, 291, 294, 298, 300, 319 

2:275 349 

2:280 371 

3:77 503, 520 

4:19 286-87 

4:43 61 

48:18 219 

48:25 220 

5:6 61 

5:95 205, 209 

8:1 62 
Quraysh 153, 207, 223, 225, 228, 286, 442 
qurba_ 212 
Qurra b. ‘Abd al-Rahman al-Ma‘afirl 387 
Qutayba b. Sa‘id 304, 388, 405, 462, 499, 501 


al-Rabi‘b. Anas 283, 300 

al-Rabi‘b. Habib 448, 462 

al-Rabi‘ b. al-Sabih 392 

al-Rabi‘ b. Sulayman al-Muradi (al-Rabi‘ 

al-Mu’adhdhin) 168, 173, 292 

Rabi‘a b. ‘Abdan (‘Ibdan, Aydan) 
497 

Rabr‘a b. Abi ‘Abd al-Rahman 64, 66, 67, 102, 
103, 280, 281, 285, 294, 468, 492 

Rabr‘a b. Yazid 160, 163 

Raja b. Haywa 490 


494, 496, 
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ra’sal-mal 344, 346 

Rashid b. Sa‘d 103-6 

ratl 71, 72, 73, 90, 106 

Rawh b. ‘Ubada 165, 232, 370, 509, 530 
Rawwad b. al-Jarrah 146 

the real transmission model 33 


report [6-X4] 348, 349 
retaliation 

Sunniruleson 451 
riba 


definition 341 
of delay (riba al-nasva, riba al-nas@) 342 
of excess (riba al-fadl) 342 
al-riba al-‘ajlan 348 
Rishdin b. Sa‘d 103, 104 
al-riwaya bi-l-mana 3 
Ry 30, 31, 33) 34 37, 38 
definition 28-29 
R*, 30, 33-35, 38 
definition 29-30 
Robson, James 2 
rukhsa_ 126, 128, 143, 144, 161, 170, 220 
rushd 281n87 


sa‘ 63, 73, 86, 87, 90, 92, 235, 238-41, 363-65, 
369, 374, 383 

Sa‘d b. Abi Waqqas 

Sadaqa b. al-Fadl 

al-Safa 205, 218 

safar (journey) 

definition in the matter of fasting while 

traveling 125n3 

safe conduct. > aman 

safth (spendthrift) 262 

Safwan b. ‘Abd Allah 146, 147 

sahib al-mas@il (investigator) 

Sahl b.Muhammad 3u1 

Sahl b. Sa‘d b. Malik 98 

Sahlb.‘Uthman 3n 

Sahniin 1,12, 62, 64-67, 70, 71, 103, 142, 148, 
151, 268, 269, 271-74, 277, 294, 296, 298, 
346, 368, 492, 530, 547, 555, 564 

al-S@ib b. Abi Lubaba 308, 314, 315, 319 

Sa‘id b. ‘Abd al-‘Aziz 161-63, 283, 553 

Sa‘id b. Abi‘Artiba 69, 509, 510 

Sa‘id b. Abi Burda 509 

Said b. Abi Maryam 129 

Sa‘id b. Huzaba 
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Said b. Iyas al-Jariri 136-39 
Said b.Jubayr 40, 77, 126, 214, 283, 284, 
349-51 356, 523 
Said b. Mansir 301, 304, 307, 314-16 
Said b. Masriq 385 
Sa‘ld b. al-Musayyab. > Ibn al-Musayyab 
Sa‘id b. Salama b. Abi al-Hussam 297, 
298 
Sa‘id b. Salim al-Qaddah 276 
Said b. Sufyan 229 
Sa‘id b. Yazid Aba Maslama_ 137 
salaf 347, 361, see also salam 
salam 343, 346, 347, 363, 364, 366-68, 373, 
380, 408, 410 
accord and satisfaction in a — 
359-63 
Salama b. ‘Alqama 384, 394, 395 
Salama b. Shabib 216, 510 
sale 
classification 343-44 
Salih b. Kaysan 292, 297, 298 
Salim b. ‘Abd Allah 64, 81, 126, 141, 142, 147, 
176, 177, 210, 269, 272, 273, 294, 564 
Salim b. Abial-Ja‘d 267 
Salit b. Ayyib 100 
Salm b. Junada 108 
al-Samarqandi (Hanafi jurist). + ‘Ala@ al-Din 
al-Samarqandi 
sarf 
as amoney exchange 343 
as anaccord and satisfaction 345-49 
as exchange rate 348 
Ibn ‘Abbas took back — 
sawm (fasting) 125 
say (walking) 205 
Sayfb. Sulayman 223, 225, 230-33, 548 
Schacht, Joseph 2, 33, 36, 37, 516 
Schoeler, Gregor 10 
semi-Hanafis 306, 323 
Serjeant, Robert B. 455 
“the seven jurists of Medina” 141 
Shababa b. Sawwar 88 
al-Sha‘bi 40, 222, 231, 239-41, 266, 280, 283, 
284, 464, 465, 523, 526, 563 
al-Shafil 1, 10, 62, 63, 67-72, 74, 76, 78, 81, 83, 
99, 101, 103, 106, 107, 127, 135, 159, 168, 
208, 209, 213, 218-20, 229, 264, 275-77, 
281, 282, 287, 290, 303, 320, 323, 324, 


347) 353) 


355-56 
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366, 399, 403, 405-7, 452, 453, 468, 530, 
534 555 
Shaqiq b. Salama (Abi Wa’il) 
Sharik b. ‘Abd Allah 158, 238 
Shayban 375 
al-Shaybani 


40, 501 


1, 12, 62-64, 70, 71, 76, 82, 151, 
208-11, 217, 219, 220, 263-68, 272, 274, 
277, 278, 303, 305, 306, 312, 323, 366, 
368, 391, 452, 453, 468, 485, 525, 527 

Shibl b. Abbad 232, 546 

al-Shirazi 42, 206, 505n79 

Shu‘ayb b. ‘Abd Allah 530 

Shu‘ayb b. AbiHamza 143 

Shu‘ayb b. Ishaq 282 

Shu‘ayb b. Muhammad 456, 457, 469 

Shu‘ayb b. Shu‘ayb b. Ishaq 143 

Shu‘ba b. al-Hajjaj 31, 46, 57, 93, 137, 140, 143, 
145, 152, 155, 157, 164, 231, 235, 237, 
295-98, 304, 313, 348, 352, 503, 547, 553 

shuf‘a (pre-emption) 10 

Shurayh (b. al-Harith, the Kufan qadi) 
281, 283, 284, 379 

Shurayh b. ‘Ubayd 147 

Sidrat al-muntaha 68n31 

sgjill 494, 495 

Simak b. Harb — 31, 40, 93, 94, 349, 496, 499, 
511 

Sinan b. al-Harith b. Musarrif 157 


280, 


sira 131, 140, 141, 155, 180, 316, 317 
siyam (fasting) 125 
solidus 389, 391 
special dispensation (rukhsa) 126, 130, 143, 
144, 161, 168, 170, 174, 213, 220 
“spider” 45 
the standard pattern 53-55 
statistical analysis of 
hadith [21] 106-7 
hadiths [2-1]-[2-8] 109-1 
hadiths [2-3] and [2-4] 107-9 
hadiths [2-3.1FG] and [2-3.2FG] 92 
hadith [3-4] 181-82 
hadiths [4-3.iN], [4-3.-iH], and [4-3.iT] 
245-47 


hadith [4-3a] 233-34 


hadiths [5-1|-[5-5] 324-25 
hadiths [5-1] and [5-2] 321-23 
323-24 


hadiths [5-3]-[55] 
hadith [6-12] 376-79 
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hadith [8-6] 515-17 
al-Suddi. > Isma‘ll b. ‘Abd al-Rahman 
al-Suddi, Isma‘il b. Misa al-Suddi 
Sufyan b. Husayn b. al-Hasan al-Sulami 460 
Sufyan b. ‘Uyayna (Ibn ‘Uyayna) 86, 87, 89, 
104, 147, 150, 152, 228, 233, 292, 298, 318, 
354-56, 360, 361, 381, 406, 407, 464, 522, 
544, 546, 547, 548 
Sufyan b. Waki‘ (Ibn Waki‘) 81, 173 
Sufyan al-Thawri 15, 46, 88, 93, 94, 154, 163, 
210, 233, 263, 281-83, 285, 304, 305, 307, 
310, 313, 319, 321, 348, 355, 361, 385, 399, 
51, 524, 525, 545, 546, 548 
Suhayl b. Abi Salih — 381, 383 
Sulayman b. ‘Alial-Rib1 355, 370, 397 
Sulayman b. Bilal 364 
Sulayman b. Dawud Abit al-Rabi‘ 132 
Sulayman b. Mihran al-A‘mash. > al-A‘mash 
Sulayman b. Misa 276, 458 
Sulayman b.Qarm 238 
Sulayman b. Tarkhan al-Taymi 137 
Sulayman b. Yasar 169, 173, 175, 218, 269, 273, 
294, 361, 453 
Sumayy 159, 160 
Suwayd b. Nasr 242 
Suwayd al-Hadathani 303 


404-5 


ta‘arud al-bayyinatayn (conflict of two pieces 
of evidence) 488 
al-Tabarani 4, 134, 246n101, 316 


al-Tabari 130, 145, 151, 168, 211, 565 
Tabuk 144,145 

tahallul 206 

al-tahallulal-akbar 206n4 
al-tahallulal-asghar 206n4 
al-Tahawi 58, 292, 310, 368, 458 
takafw 469 


Talha b. Musarrif 157 

Talha b. ‘Ubayd Allah 393, 399, 406 
tamattu’ 236, 237 

Tamim b. al-Muntasir 238 

Tamim b. Tarafa al-Ta@i 51 

Tarif b. Shihab 96 

tarjih (determining preponderance) 488 
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tawaf(circumambulation) 153, 205 

tawaf al-ifada (the going-forth 
circumambulation) 206 

Tawus b. Kaysan 40, 152, 156, 157, 280, 284, 

354, 360 

al-Tayalisi. + Abu. Dawid al-Tayalisi, Aba 
al-Walid al-Tayalisi 

tazkiya (screening [of the witnesses]) 482 

tazkiyat al-shuhid (screening of the 
witnesses) 482 

Thabit b.‘Ubayd 408, 409 

al-Tha‘labi 210, 284, 316 

al-thaman al-mutlaq (absolute price) 343 

Thawr b. Yazid 104 

thayyib (non-virgin) 

297-99, 301, 308 

theses 1 and 2 concerning the leftover water 
used by a person in the state of the sexual 
impurity. > water 

theses 1 and 2 in the matter of the prohibition 
of excess in an exchang of gold for gold 
and silver for silver. > prohibition of 


264, 271, 288, 289, 


excess 

theses 1, 2, and 3 concerning the definition of 
muddat and mudda& ‘alayhi. + muddat 
and mudda@ ‘alayhi 

theses 1, 2, and 3 concerning the right to 
decide the marriage of a virgin who has 
once married. > marriage 

al-Tihama 286 

Tillier, Mathieu 481, 482, 495, 512 

al-Tirmidhi 447, 467, 529, 551 

Tn 49-53 

Ty 40, 43, 45-48 
definition 38 

Tsafrir, Nurit 306 

Tsn 50,51 

al-Tist 278 


‘Ubada b. al-Samit 
393, 399 
‘Ubayd Allah b. ‘Abd Allah (b. Umar b. 
al-Khattab) 84 
‘Ubayd Allah b. ‘Abd Allah b. ‘Utba b. Mas‘tid 
al-Hudhali al-A‘ma 140, 149, 150 
‘Ubayd Allah b. ‘Abd al-Majid al-Hanafi 304 
‘Ubayd Allah b. ‘Abd al-Rahmaan al-‘Adawi 
99 
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‘Ubayd Allah b. ‘Abd al-Rahman b. ‘Abd Allah 
b. Mawhab 291, 304 

‘Ubayd Allah b. Abi Humayd al-Basri_ 530 

‘Ubayd Allah b. Abi Yazid 354, 546 

‘Ubayd Allah b. al-Hasan al-‘Anbari 
495) 497 

‘Ubayd Allah b. Misa 209, 394 

‘Ubayd Allah b. Umar b. Hafs 147, 376 

‘Ubayd Allah b. ‘Umar (b. al-Khattab) 77, 
146 

‘Ubayd Allah b. ‘Umar b. Maysara 462 
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Umar b. ‘Abd al-‘Aziz 
490, 529, 564 

Umar b. Abi Salama 301, 307, 314 

Umar b. ‘Amir al-Sulami 137 

‘Umar b. Dharr al-Hamdani 217 

Umar b. Hafs 466 

Umar b. al-Khattab 65, 66, 80, 82, 128, 163, 
223, 274, 275, 348, 374, 3861135, 387, 399, 
406, 407, 453, 454, 468, 530 

‘Umara b. Ghaziyya 144, 145 

‘Umara b. ‘Umayr 210 

Umayyad monetary reform 389-94, 396, 
404, 408, 411 

Umm al-Darda 146, 147,176 

Umm Han? 86n96 

Umm Salama _ 86ng96 

Umm Subayya 86n96 


494, 


142, 176, 318, 454, 460, 


umma 449 
‘umra 205 

performed by the Prophet 
‘umrat al-qad@ 225 
Unays b. Qatada 264, 316, 317 
‘Ugba b. ‘Abd al-Ghafir 36, 4o 
al-Urs b. ‘Amira 490 
‘Urwa b.al-Zubayr 40, 42, 86, 89—-91, 142, 170, 

172, 173, 175, 176, 213, 276, 561, 564 

Usama b. Zayd 168, 354-56, 410 
Usfan 148, 149, 152-56, 167, 180 
the ‘Usfan hadith. + hadith [3-5.U] 
al-Utbi 389 
‘Uthman b. Abial-‘As 126 
‘Uthman b. AbiShayba 226, 310 
‘Uthman b. ‘Affan 348, 460 
‘Uthman b. Said Abt Said 498 
‘Uthman b.‘Umar 159 


225-26 
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Wahb b. Bagiyya 138 
Wail b. Hujr al-Kindi al-Hadrami 
498, 499 
Waki‘ b. al-Jarrah 15, 84, 154, 173, 304, 305, 
310, 326, 348, 382, 385, 394, 397, 399, 
402, 453, 457) 465, 503 
Waki‘ (Muhammad b. Khalaf b. Hayyan) 
494, 523 
al-Walid b. Kathir 67, 76, 78, 80, 82, 83, 85, 
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al-Walid b. Mazid al-‘Udhri 
al-Walid b. Rabah 449 
al-Wagqidi 130, 158, 162, 180, 225, 230-32, 
240 
wariq 350, 352; 375» 377) 380, 381, 383, 384, 
390, 391, 405-07 
Warga’ b. ‘Umar 157, 226, 227, 233, 284, 546, 
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Wasil b. ‘Abd al-Ala 359 
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legal status of — in which an animal 
fell 64-65, 74 
legal status of leftover— 64, 67, 88 
the minimum amount of — needed for 
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thesis 1 concerning the leftover — used by 
a person in the state of the sexual 


495, 496, 


145, 163 


impurity 105 
thesis 2 concerning the leftover — used by 

a person in the state of the sexual 
impurity 105 

Watt, Montgomery 442 

Wellhausen, Julius 442 

Wichard, Christian 342 

wudw (partial ablution) 61 

Wuhayb b. Khalid b. ‘Ajlan al-Bahili 
354, 381 
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15, 241, 
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Yahya b. AbiIshaq 407, 408 

Yahya b. Abi Kathir 31, 143, 145, 163, 216, 
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